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ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  of  Illinois. 


Robert  Lyman,  Jr.,  Appellant,  vs.  Leo  Kaui,  et  d. 

Appellees. 

Opinion  filed  October  24,  ipi6, 

1.  WiLts — meaning  of  section  7  of  Statute  of  Wills.  Section  7 
of  the  Statute  of  Wills,  which  provides  that  on  the  trial  of  a  case 
to  contest  a  will  which  has  been  admitted  to  probate  "the  certificate 
of  the  oath  of  the  witnesses  at  the  time  of  the  first  probate  shall 
be  admitted  as  evidence/'  means  the  certificate  of  oath  of  the  sub- 
scribing witnesses  to  the  will  required  by  section  2  of  the  statute, 
and  it  is  not  intended  to  authorize  the  admission  in  evidence  of 
a  transcript  of  the  testimony  of  the  other  witnesses  heard  on  the 
trial  in  the  circuit  court  on  appeal  from  the  order  denying  probate. 

2.  Same — parties  to  will  contest  entitled  to  trial  by  jury.  The 
parties  to  a  will  contest  are  entitled  to  a  trial  by  jury  if  they  so 
desire,  but  they  may  waive  this  right  and  by  agreement  try  the 
case  before  the  court. 

3.  Same — when  testimony  as  to  strength  of  character  of  tes- 
tator is  not  admissible.  Testimony  of  witnesses  that  the  testator 
was  a  man  of  strong  character  and  will  and  not  easily  influenced 
is  not  the  statement  of  a  fact  but  the  expression  of  the  opinions 
of  the  witnesses  and  is  incompetent. 

4.  Same — when  declarations  of  testator  as  to  the  disposal  of  his 
property  are  admissible.  Statements  made  by  the  testator,  both 
before  and  after  the  will  is  made,  as  to  how  he  intends  to  dispose 
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of  and  how  he  has  disposed  of  his  property  are  admissible  on  be- 
half of  the  proponents  of  the  will  upon  the  issue  of  undue  influ- 
ence, but  they  are  not  competent  to  invalidate  the  will  on  the 
ground  of  want  of  testamentary  capacity. 

5.  Same — when  statements  by  chief  beneficiary  after  a  will  is 
made  are  admissible.  Statements  by  the  chief  beneficiary  of  a  will, 
in  the  presence  of  the  testator,  greatly  derogatory  to  the  moral 
character  of  the  wife  of  the  testator's  son  and  only  child,  whom 
he  practically  disinherited,  are  admissible  when  made  before  the 
execution  of  the  will  as  tending  to  show  undue  influence,  and  simi- 
lar statements  by  her  after  the  will  was  made  are  also  admissible 
as  tending  to  show  the  continuance  of  such  influence  to  prevent 
the  revocation  of  the  will. 

6.  Same — when  statements  of  a  beneficiary  are  admissible  as 
against  interest.  Declarations  by  the  principal  beneficiary  tending 
to  sustain  the  contestant's  claim  of  undue  influence  by  her  in  pro- 
curing the  will  are  admissible  as  being  against  her  interest,  and 
the  facts  that  there  is  another  legatee  who  received  a  small  be- 
quest and  that  it  is  the  duty  and  to  the  interest  of  the  executors 
to  sustain  the  will  do  not  bring  the  case  within  the  rule  that  the 
declarations  df  one  devisee  cannot  be  received  in  evidence  against 
the  right  of  others  who  take  under  the  same  will. 

7.  Evidence — what  evidence  not  admissible  against  one  suing 
as  heir.  In  a  will  contest  proceeding  by  an  heir  against  the  execu- 
tors and  the  chief  devisee,  the  defendants  are  disqualified,  under 
section  2  of  the  Evidence  act,  to  testify  in  their  own  behalf  to  facts 
occurring  before  the  death  of  the  testator,  and  the  provision  of 
the  first  exception  to  section  2,  relating  to  testimony  as  to  facts 
occurring  after  a  ward  or  heir  has  attained  his  majority,  does  not 
remove  the  disqualification. 

8.  Attorney  and  client — counsel  have  no  authority  to  waive 
legal  rights  of  clients  Tvithout  their  consent.  While  counsel  em- 
ployed to  represent  a  party  to  a  suit  have  power  and  authority  to 
enter  into  agreements  and  stipulations,  they  have  no  authority  to 
waive,  contrary  to  their  client's  directions,  legal  rights  guaranteed 
him  by  law,  such  as  the  right  of  trial  by  jury;  but  a  client  will 
not  be  heard  to  complain  if,  upon  learning  of  such  waiver  of  trial 
by  jury,  he  makes  no  effort  to  have  the  waiver  set  aside. 

9.  Practice — when  court  should  set  aside  a  waiver  and  grant 
trial  by  jury.  The  court  should  set  aside  a  waiver  of  trial  by  jury 
and  grant  the  party's  motion  for  a  jury  trial  where  it  appears  from 
his  affidavit  and  motion  that  the  waiver  was  made  by  his  counsel 
without  his  knowledge  and  contrary  to  his  agreement  and  under- 
standing with  them. 
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10.  Same — when  motion  for  trial  by  jury  need  not  be  renewed. 
The  fact  that  several  days  elapse  between  the  overruling  of  a  mo- 
tion for  a  trial  by  jury  and  the  actual  trial  of  the  case  does  not 
require  the  party  to  renew  his  motion  in  order  to  save  his  right  to 
assign  error  on  the  court's  ruling,  there  being  no  additional  ground 
for  the  motion  arising  in  the  meantime. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Bernstein,  Grossman  &  Zoi^i^a,  (Joseph  F.  Gross- 
man, of  counsel,)  for  appellant. 

BuTz,  VonAmmon  &  Johnston,  and  Carroi^l  A.  Tel- 
ler, (Frederic  E.  VonAmmon,  of  counsel,)  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  a  suit  by  bill  in  chancery  to  contest  the  validity 
of  the  last  will  and  testament  of  Robert  Lyman,  deceased. 
The  bill  was  filed  by  Robert  Lyman,  Jr.,  appellant,  who  was 
the  only  child  and  heir-at-law  of  the  testator.  The  will  was 
executed  September  ii,  1908.  The  testator  died  July  30, 
1911.  By  his  will  he  bequeathed  and  devised  all  of  his 
property  to  his  cousin,  Elizabeth  C.  Pierce,  who  lived  with 
and  kept  house  for  him,  except  $1000  which  he  directed  to 
be  paid  to  appellant  as  soon  as  practicable  after  the  testa- 
tor's death,  and  appellant  was  required  to  execute  a  receipt 
,in  full  of  all  claims  against  the  estate  upon  the  payment  to 
him  of  said  $1000.  Leo  Kaul  and  Clarence  H.  Callender 
were  appointed  executors  of  the  will,  which  was  witnessed 
by  J.  E.  Strader  and  Ed  Russell.  The  will  was  presented 
to  the  probate  court  of  Cook  county  for  admission  to  pro- 
bate, which  was  denied  by  that  court.  An  appeal  from  the 
judgment  of  the  probate  court  was  taken  to  the  circuit 
court,  where,  upon  a  hearing,  that  court  ordered  and  di- 
rected its  admission  to  probate.  The  question  involved  on 
the  hearing  in  the  probate  and  circuit  courts  was  as  to  the 
due  execution  of  the  will    From  the  judgment  of  the  cir- 
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cuit  court  an  appeal  was  prosecuted  to  this  court,  where  it 
was  insisted  the  judgment  of  the  circuit  court  should  be 
reversed  because  the  evidence  did  not  show  the  will  was 
executed  in  accordance  with  section  2  of  the  statute.  {Kaid 
V.  Lyman,  259  111.  30.)  The  substance  of  the  testimony 
will  be  found  set  out  in  the  opinion  of  this  court.  We  held 
it  was  sufficient  to  show  the  due  execution  of  the  will  and 
affirmed  the  judgment  of  the  circuit  court.  Thereafter  the 
will  was  admitted  to  probate  in  the  probate  court  and  this 
bill  was  filed  to  contest  and  set  aside  the  will. 

The  original  bill  in  this  case  alleged  the  testator  was 
of  unsound  mind  and  memory  at  the  time  of  the  execu- 
tion of  the  will  and  that  he  was  induced  to  execute  the 
will  through  the  undue  influence  and  fraudulent  practices 
brought  to  bear  upon  him  by  Elizabeth  C.  Pierce,  the  prin- 
cipal legatee  in  the  will.  An  amended  bill  was  filed,  charg- 
ing, in  addition  to  the  allegations  in  the  original  bill,  that 
the  instrument  admitted  to  probate  as  the  will  of  Robert 
Lyman,  deceased,  was  not  executed  and  attested  in  legal 
manner  and  form ;  that  it  was  not  attested  in  the  presence 
of  Lyman  by  two  or  more  credible  witnesses;  that  the  per- 
sons who  subscribed  the  writing  as  witnesses  did  not  see 
Lyman  sign  it  and  that  he  did  not  acknowledge  to  said  per- 
sons signing  as  witnesses  that  it  was  his  act  and  deed,  and 
that  at  the  time  said  persons  subscribed  it  as  witnesses  they 
had  no  reason  to  believe  it  was  his  act  and  deed.  The 
amended  bill  also  alleges  that  Elizabeth  C.  Pierce,  the  prin- 
cipal legatee  in  the  will,  used  fraudulent  practices  and  un- 
due influence  to  induce  Lyman  to  execute  it,  and  falsely 
and  fraudulently  represented  to  him  that  his  son,  appellant, 
had  married  a  woman  of  immoral  character.  The  bill  fur- 
ther alleges  Elizabeth  C.  Pierce  died  on  January  29,  19 12, 
leaving  a  will,  in  which  Leo  Kaul  and  C.  H.  Callender 
were  named  as  executors.  The  answer  denies  the  will  was 
not  legally  executed,  denies  the  testator  was  of  unsound 
mind  and  memory,  and  denies  that  he  was  induced  to  exe- 
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cute  it  through  the  undue  influence  or  fraudulent  represen- 
tations of  Elizabeth  C.  Pierce. 

No  attempt  was  made  on  the  trial  to  prove  unsound- 
ness of  mind  of  the  testator,  and  the  appellant  says  in  his 
brief  that  the  issues  of  fact  presented  and  contested  were 
"(i)  whether  the  instrument  purporting  to  be  the  last 
will  of  Robert  Lyman  was  executed  and  attested  in  accord- 
ance with  the  requirements  of  our  Statute  of  Wills;  (2) 
whether  Robert  Lyman  was  induced  to  execute  his  will 
by  reason  of  facts  relating  to  the  moral  character  of  the 
woman  whom  his  son  and  only  heir-at-law  had  married, 
falsely  and  fraudulently  represented  to  him  by  the  principal 
legatee,  Elizabeth  C.  Pierce."  The  court  found  the  issues 
for  the  proponents  of  the  will  and  entered  a  decree  dismiss- 
ing appellant's  bill.  To  reverse  that  decree  he  has  prose- 
cuted this  appeal  to  this  court. 

Appellant  was  thirty-two  years  old  at  the  time  of  his 
father's  death.  He  was  married  in  January,  1907,  about  a 
year  and  a  half  before  the  will  was  made.  His  mother  had 
died  when  he  was  but  a  few  years  old,  and  Elizabeth  C. 
Pierce,  his  father's  cousin,  lived  with  and  took  care  of  his 
father's  house  and  family  until  testator's  death. 

Under  the  assignment  of  error  that  the  court  erred  in 
the  admission  of  testimony  for  appellees,  objections  are 
raised  to  several  rulings  of  the  court.  Over  the  objection 
of  appellant  the  court  permitted  appellees  to  introduce  and 
read  in  evidence  the  transcript  of  the  testimony  of  the  wit- 
nesses heard  on  the  trial  in  the  circuit  court  on  the  appeal 
from  the  judgment  of  the  probate  court  denying  probate  of 
the  will.  Appellees  contend  this  was  authorized  by  section  7 
of  the  chapter  on  wills,  which  provides  that  on  the  trial 
of  a  case  to  contest  a  will  which  has  been  admitted  to  pro- 
bate "the  certificate  of  the  oath  of  the  witnesses  at  the  time 
of  the  first  probate,  shall  be  admitted  as  evidence  and  to 
have  such  weight  as  the  jury  shall  think  it  may  deserve." 
It  is  contended  that  the  statute  does  not  confine  such  evi- 
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dence  to  the  certificate  of  the  oaths  of  the  subscribing  wit- 
nesses to  the  will,  but  where,  as  here,  the  probate  court  de- 
nied admission  of  the  will  to  probate  and  the  first  order  for 
its  admission  to  probate  was  made  by  the  circuit  court,  the 
transcript  of  the  testimony  heard  in  that  court  on  the  ap- 
peal is  competent,  under  the  statute,  in  the  trial  of  a  bill 
in  chancery  to  contest  the  will.    As  we  understand  and  in- 
terpret the  meaning  of  the  statute  referred  to,  the  ruling 
admitting  the  transcript  in  evidence  was  erroneous.     Sec- 
tion 2  of  the  Wills  act  provides  that  two  of  the  witnesses 
to  the  will  shall  declare,  on  oath  or  affirmation  before  the 
county  court  where  it  is  sought  to  have  the  will  admitted 
to  probate,  that  they  were  present  and  saw  the  testator  sign 
the  will  or  that  he  acknowledged  it  to  be  his  act  and  deed, 
and  that  they  believed  him  to  be  of  sound  mind  and  mem- 
ory at  the  time  of  signing  dr  acknowledging  it.    Such  proof 
of  the  execution  of  the  will  is  sufficient  to  admit  the  will 
to  probate,  provided  no  proof  of  fraud,  compulsion  or  other 
improper  conduct  be  exhibited  which  in  the  opinion  of  the 
court  shall  be  deemed  sufficient  to  invalidate  the  will.     It 
is  the  certificate  of  the  oath  required  by  section  2  which  is 
made  competent  evidence  by  section  7  in  a  case  to  contest 
a  will  which  has  been  admitted  to  probate.    To  our  minds 
it  is  evident  that  section  7  was  not  intended  to  authorize 
the  testimony  heard  in  the  circuit  court  on  an  appeal  from 
a  judgment  of  the  probate  court  denying  probate  of  the 
will,  not  only  of  the  witnesses  to  the  will,  who  alone  could 
be  heard  in  the  probate  court,  but  of  all  other  witnesses 
who  might  be  called  in  the  circuit  court  to  testify  for  the 
party  seeking  probate  of  the  will.    On  the  trial  of  the  ap- 
peal the  proponents  of  the  will  are  not  confined  to  the  wit- 
nesses to  the  will  but  may  support  the  will  by  any  evidence 
competent  to  establish  a  will  in  chancery.    It  was  never  in- 
tended to  make  "the  certificate  of  the  oath"  or  testimony 
of  other  witnesses  than  those  to  the  will  competent  evidence 
in  a  case  to  contest  the  will.     In  Baker  v.  Baker,  202  111. 
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595,  the  provision  of  section  7  here  involved  was  construed, 
and  the  court  said :  "It  means  simply  the  ex  parte  declara- 
tion, on  oath,  of  the  attesting  witnesses  required  by  sec- 
tion 2,  supra/'  While  the  question  was  not  involved  for 
decision  in  Harp  v.  Parr,  168  111.  459,  it  is  evident  from 
the  language  of  the  opinion  that  the  court  understood  the 
provision  of  section  7  referred  to,  to  mean  the  subscribing 
witnesses  to  the  will. 

On  the  trial  of  the  appeal  in  the  circuit  court  the  two 
persons  whose  names  were  signed  as  subscribing  witnesses 
to  the  will  testified,  and  three  other  witnesses  testified  to 
statements  made  by  one  of  the  subscribing  witnesses  to  the 
will  about  signing  it  as  a  witness.  Said  subscribing  wit- 
ness testified  the  signature  to  the  will  was  his,  but  he  could 
not  remember  signing  or  having  been  requested  by  the  tes- 
tator to  witness  the  will.  The  substance  of  the  testimony 
is  set  out  in  Kaul  v.  Lyman,  supra,  and  we  there  held  it 
sufficiently  proved  the  due  execution  of  the  will  to  authorize 
the  judgment  of  the  circuit  court  ordering  its  admission  to 
probate. 

Four  of  the  five  witnesses  who  testified  on  the  appeal  in 
the  circuit  court  were  called  by  appellees  on  the  trial  of 
this  case  and  testified  to  substantially  the  same  facts  they 
testified  to  on  the  trial  of  the  appeal  to  the  circuit  court, 
and  appellees  contend  that  even  if  the  transcript  of  their 
former  testimony  was  incompetent,  their  testimony  on  this 
trial  established  the  due  execution  of  the  will  and  that  the 
error  in  admitting  the  transcript  was  harmless.  This  might 
be  agreed  to  if  there  were  no  other  grounds  of  objection  to 
the  admission  of  the  transcript.  One  of  the  witnesses  who 
testified  on  the  former  trial  was  not  called  as  a  witness  on 
this  trial,  but  without  laying  any  basis  or  foundation  there- 
for the. transcript  of  his  testimony  was  read  on  the  trial 
of  this  case.  A  serious  objection  to  the  admission  of  the 
transcript  is  that  it  contained,  and  appellees  read  from  it 
on  the  trial  of  this  case,  the  testimony  of  Leo  Kaul  and 
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C.  H.  Callender,  executors  of  the  will  of  Robert  Lyman, 
deceased,  and  of  the  will  of  Elizabeth  C.  Pierce,  deceased, 
who  were  made  parties  defendant  to  this  suit  as  such  ex- 
ecutors;  also  the  testimony  of  Elizabeth  Hewett,  devisee 
under  the  will  of  Elizabeth  C.  Pierce  and  a  defendant  to 
the  bill.    Their  testimony  did  not  relate  to  the  execution 
of  the  will  but  tended  more  to  show  the  relation  and  situ- 
ation of  the  parties  and  that  the  will  expressed  the  intention 
of  the  testator  and  was  not  the  result  of  undue  influence. 
In  this  case  appellant  sued  as  heir  and  the  three  parties 
above  named  were  made  defendants  as  executors  and  devi- 
see.   Under  section  2  of  the  chapter  on  evidence  all  of  the 
said  parties  were  incompetent  as  witnesses,  unless  called  by 
the  adverse  party,  to  testify  to  any  facts  occurring  before 
the  death  of  the  testator.     Appellees  contend  they  were 
competent  witnesses,  under  the  first  exception  to  section  2, 
to  testify  to  any  facts  occurring  after  appellant  attained  his 
majority,  whether  such  facts  occurred  before  or  after  the 
death  of  the  testator.    No  such  construction  can  be  reason- 
ably placed  upon  the  first  exception  to  section  2.    To  give 
it  such  a  construction  would  render  the  statute  meaningless. 
The  first  paragraph  of  section  2  disqualifies  a  party  from 
testifying  in  his  own  behalf  when  sued  by  an  adverse  party 
as  the  executor,  administrator,  heir,  legatee  or  devisee  of 
any  deceased  person,  except  as  provided  in  the  first  excep- 
tion to  the  section,  as  to  facts  occurring  after  the  death  of 
deceased.    Where  any  person  sues  as  guardian  or  trustee 
of  any  heir,  legatee  or  devisee,  the  adverse  party  is  dis- 
qualified to  testify  except  as  to  facts  occurring  after  the 
ward,  heir,  legatee  or  devisee  attains  his  majority.     This 
suit  was  brought  by  an  heir,  in  his  capacity  as  heir,  against 
persons  who  are  disqualified  as  witnesses  by  section  2,  and 
it  was  prejudicial  error  to  permit  their  testimony  to  be 
read  from  the  transcript. 

One  of  the  errors  relied  upon  by  appellant  is  that  the 
court  denied  him  the  right  of  trial  by  jury.    Appellant  re- 
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sides  in  Salt  Lake  City,  Utah.    This  suit  was  brought  and 
the  bill  filed  by  counsel  residing  in  the  city  of  Chicago.    It 
was  placed  on  the  trial  call  of  the  circuit  court  November  19, 
191 5,  but  at  the  request  of  counsel  for  appellant  was  passed 
until  November  23.    On  that  day  appellant's  counsel  again 
asked  to  have  the  case  passed.    Appellees'  counsel  refused  to 
consent  to  its  being  passed  unless  appellant's  counsel  would 
waive  the  right  to  trial  by  jury.     This  was  agreed  to  by 
counsel  for  appellant  and  the  cause  was  placed  on  the  trial 
call  for  December  15.    Appellant  had  no  notice  from  his 
counsel  that  the  case  had  been  placed  on  the  call  for  trial 
until  after  his  counsel  waived  the  right  of  trial  by  jury  and 
it  was  set  for  December  15.    He  was  not  consulted  about 
the  waiver  of  a  jury  and  knew  nothing  about  it  until  he 
came  to  Chicago  on  December  14,  after  having  received  a 
telegram  dated  December  1 1  from  his  counsel  that  the  case 
was  on  the  trial  call  for  December  15.    Appellant  was  dis- 
satisfied with  the  action  of  his  counsel  in  agreeing  to  waive 
a  jury,  and  said  counsel  not  caring  to  further  represent 
him,  he  secured  other  counsel.     Through  them  he  filed  a 
motion  to  set  aside  the  waiver  of  the  right  of  trial  by 
jury,  supported  by  his  affidavit  setting  out  the  circumstances 
under  which  the  waiver  was  agreed  to  by  his  former  coun- 
sel; that  the  agreement  was  made  without  his  knowledge 
or  consent  and  in  violation  of  the  specific  agreement  and 
understanding  with  his  counsel  that  the  case  should  be  tried 
by  a  jury,  and  his  ignorance  of  the  agreement  to  waive  a 
jury  prior  to  his  arrival  in  Chicago  on  December  14,  the 
day  before  the  case  was  set  for  hearing.    The  motion  to 
set  aside  the  jury  waiver  was  denied  and  the  court  refused 
to  grant  the  appellant  a  trial  by  jury.     The  case  was  not 
reached  for  trial  until  January  9,  19 16,  when  it  was  tried 
before  the  court  without  a  jury. 

The  parties  to  a  will  contest  are  entitled  to  a  trial  of 
the  issues  of  fact  by  a  jury  if  they  so  desire,  but  they  may 
waive  this  right  and  try  the  case  before  the  court  if  they 
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so  agree.     (Whipple  v.  Bddy,  i6i  111.  114)     While  coun- 
sel employed  to  represent  a  party  to  a  suit  have  large  pow- 
ers and  authority  to  enter  into  agreements  and  stipulations, 
they  have  no  authority  to  waive  legal  rights  guaranteed 
their  clients  by  law,  contrary  to  the  express  wishes,  orders 
and  directions  of  their  clients.    While,  as  a  general  rule,  it 
is  probably  true  the  client  accepts  his  counsel's  advice  as  to 
agreements  and  stipulations  in  the  trial,  he  is  not  bound  to 
do  so,  especially  where  the  agreement  is  the  waiver  of  a 
right  conferred  by  law,  such  as  the  right  of  trial  by  jury. 
If  appellant,  after  learning  of  the  action  of  his  counsel  in 
waiving  a  jury,  had  made  no  effort  to  have  the  order  of 
waiver  set  aside  but  had  gone  to  trial  before  the  court  he 
could  not  afterwards  be  heard  to  complain.     Here,  how- 
ever, appellant,  several  days  before  the  trial  was  entered 
upon,  asked  to  have  the  order  of  waiver  set  aside  and  that 
the  case  be  tried  by  a  jury.    He  set  up  in  his  affidavit  the 
circumstances  imder  which  the  waiver  was  agreed  to  by 
his  counsel  without  his  knowledge  and  consent,  in  violation 
of  the  agreement  and  understanding  between  him  and  his 
counsel  that  the  case  should  be  tried  by  a  jury.    There  is 
nothing  in  the  record  to  indicate  that  appellees  would  have 
been  any  more  prejudiced  by  trying  the  case  before  a  jury 
at  the  time  it  was  tried  than  at  the  time  it  was  previously 
set  and  before  a  jury  was  waived.    When  appellant  came 
on  to  be  present  at  the  trial  of  the  case  he  learned  that  his 
counsel  who  filed  the  bill,  in  addition  to  having  waived  trial 
by  jury,  did  not  desire  to  continue  in  the  case.     One  of 
them  was  ill  and  another  one  had  accepted  the  position  of 
assistant  State's  attorney.    Appellant  was  either  compelled 
or  decided  it  wise  to  employ  other  counsel  to  try  his  case. 
Under  the  circumstances  the  court  should  have  granted  ap- 
pellant's request  for  a  trial  by  jury  and  the  denial  of  such 
request  was  error. 

Appellees  insist  that  as  the  trial  was  not  actually  entered 
upon  for  several  days  after  appellant's  motion  was  denied 
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and  he  did  not  renew  the  motion  again  before  the  trial  was 
entered  upon,  he  waived  the  right  to  assign  the  ruling  of 
the  court  upon  the  motion  as  error.  This  is  untenable.  A 
renewal  of  the  motion  would  necessarily  have  been  based 
upon  the  same  evidence  upon  which  the  court  had  passed, 
and  appellant  was  not  required  to  secure  a  second  ruling 
upon  the  same  motion,  supported  by  the  same  showing. 

Over  appellant's  objection  the  court  permitted  witnesses 
for  appellees  to  testify  that  the  testator  was  a  man  of  strong 
character  and  will  and  not  easily  influenced.  This  testi- 
mony was  not  the  statement  of  a  fact  but  the  expression  of 
the  opinions  of  the  witnesses  and  was  incompetent.  Michael 
V.  Marshall,  201  id.  70;  Carpenter  v.  Calvert,  83  id.  62; 
Compiler  v.  Browning,  219  id.  429. 

Appellees  were  permitted,  over  objections  of  appellant, 
to  prove  statements  made  by  the  testator,  both  before  and 
after  the  will  was  made,  as  to  how  he  intended  to  and  how 
he  had  disposed  of  his  property.  Appellant  contends  such 
testimony  was  only  admissible  upon  the  subject  of  mental 
capacity,  and  that  as  that  issue  was  withdrawn  the  court 
erred  in  admitting  the  evidence.  It  has  been  held  such 
declarations  of  the  testator  are  competent  on  behalf  of  the 
proponents  of  the  will  upon  the  issue  of  undue  influence 
but  that  they  are  not  competent  to  invalidate  the  will. 
Cheney  v.  Goldy,  225  111.  394;  Waters  v.  Waters,  222  id. 
26;  Baker  v.  Baker,  supra;  Kaenders  v.  Montague,  180 
111.  300. 

Appellant  was  permitted  to  prove  on  the  trial  that  Eliz- 
abeth C.  Pierce  had,  before  the  will  was  executed,  made 
statements  to  friends  of  the  testator,  in  his  presence,  that 
his  son  had  married  a  woman  of  immoral  character.  Ap- 
pellant offered  to  prove  statements  made  by  Elizabeth  C. 
Pierce  after  the  will  was  executed,  made  both  in  the  pres- 
ence and  out  of  the  presence  of  the  testator,  that  appellant 
had  married  a  woman  of  immoral  character,  and  that  if  she 
were  testator  she  would  fix  things  so  that  appellant  would 
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never  have  the  pleasure  of  spending  any  of  his  money.  The 
court  sustained  objections  to  this  testimony  on  the  ground 
that  the  statements  were  made  after  the  will  was  executed 
and  were  too  remote.  In  our  opinion  this  ruling  was  er- 
ror. If  it  was  competent  to  admit  such  statements,  made 
prior  to  the  execution  of  the  will,  on  the  issue  that  testator 
was  induced  to  make  the  will  by  the  false  and  fraudulent 
representations  of  Elizabeth  C.  Pierce  as  to  the  moral  char- 
acter of  the  appellant's  wife,  we  see  no  reason  why  similar 
statements,  reiterated  after  the  will  was  made,  are  not  com- 
petent, as  tending  to  show  that  if  the  testator  was  induced 
to  make  the  will  by  such  false  statements  and  represen- 
tations, the  same  influences  continued,  after  the  will  was 
made,  to  influence  the  testator  not  to  revoke  it.  ( i  Schou- 
ler  on  Wills, — 5th  ed. — sec.  232. ) 

Elizabeth  C.  Pierce  was  the  principal  beneficiary  under 
the  will  of  Robert  Lyman,  and  such  statements  are  against 
her  interest,  and  we  think  admissible  also  upon  that  ground. 
The  appellees  contend  they  were  not  admissible  upon  that 
ground  becatise  the  executors  have  an  interest  in  sustaining 
the  will,  and  it  is  therefore  claimed  the  question  was  within 
the  rule  that  the  declarations  of  one  devisee  cannot  be  re- 
ceived in  evidence  against  the  rights  of  others  who  take 
under  the  same  will,  as  announced  in  Campbell  v.  Campbell, 
138  111.  612,  and  Cunniff  v.  Cunniff,  255  id.  407.  We  do 
not  think  those  cases  applicable,  for  under  the  wills  consid- 
ered in  those  cases  there  were  other  devisees  than  the  one 
whose  declarations  were  sought  to  be  proved  to  invalidate 
the  will.  Under  the  will  of  Robert  Lyman  there  were  no 
devisees  but  Elizabeth  C.  Pierce  and  appellant,  and  the  in- 
terest of  the  executors  did  not  bring  them  within  the  rule 
announced  in  the  decisions  referred  to.  We  think  the  ques- 
tion governed  by  Egbers  v.  Egbers,  1 77  111.  82. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 

Reversed  and  remanded. 
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Sarah  Martha  Brooks,  Defendant  in  Error,  vs.  Aw^rt 

R.  Brooks,  Plaintiff  in  Error. 

Opinion  filed  October  24,  ipi6, 

1.  Married  women — common  law  was  in  force  as  to  married 
zvomen's  property  prior  to  the  act  of  1861,  Prior  to  the  Married 
Women's  act  of  1861  the  common  law  as  to  married  women's  prop- 
erty was  in  force,  and  at  common  law  money  of  the  wife  in  her 
possession  at  the  time  of  the  marriage  became  the  property  of  the 
husband,  and  also  all  choses  in  action  reduced  to  possession  after 
the  marriage. 

2.  Same — effect,  at  common  law,  of  purchase  of  realty  by  hus- 
band with  wife's  money.  At  common  law,  where  the  husband  pur- 
chased and  paid  for  land  with  money  belonging  to  the  wife  at  the 
time  of  marriage  and  took  the  title  in  his  own  name,  the  land  be- 
longed to  the.  husband  and  no  trust  resulted  in  favor  of  the  wife. 

3.  Same — when  equity  will  recognize  waiver  of  marital  rights 
by  husband.  Equity  will  recognize  a  waiver  or  relinquishment  by 
the  husband  of  his  marital  rights,  but  the  evidence  must  be  of  un- 
^uivocal  acts  showing  an  intention  of  the  husband  to  relinquish 
his  rights  and  create  a  separate  estate  for  the  wife. 

4.  Same — what  evidence  not  sufficient  to  prove  waiver  of  mari- 
tal rights  by  husband.  Proof  that  land  was  bought  in  1850  with 
the  wife's  money  and -that  the  husband  so  admitted  will  not  sup- 
port a  claim  that  the  husband  waived  or  relinquished  the  right  the 
common  law  gave  him  to  the  money  and  the  right  to  invest  it  for 
his  own  uses  and  purposes. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county ; 
the  Hon.  Robert  J.  Grier,  Judge,  presiding. 

Samuei*  Naylor,  for  plaintiff  in  error. 

Louis  H.  Hanna,  and  Chari.es  E.  Lauder,  for  de- 
fendant in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Sarah  M.  Brooks,  complainant  in  the  court  below  and 
who  is  defendant  in  error  here,  filed  her  bill  to  the  January 
term,  1914,  of  the  circuit  court  of  Warren  county,  alleging 
she  was  the  owner  in  fee  of  lots  i,  2,  3,  4,  5  and  6  in  the 
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subdivision  of  the  north  half  of  the  southwest  quarter  of 
section  25,  and  of  lot  3,  consisting  of  nine  and  one-half 
acres  in  the  northwest  corner  of  the  southeast  quarter  of 
section  25,  all  in  township  11,  north,  range  2,  west  of  the 
fourth  principal  meridian,  in  Warren  county,  Illinois ;  that 
she  derived  title  to  said  land  by  good  and  sufficient  deed  of 
conveyance  from  Chapman  V.  Brooks  on  August  10,  1896, 
who  acquired  his  title  by  mesne  conveyances  from  the  gov- 
ernment of  the  United  States.  The  bill  alleged  complain- 
ant was,  and  had  been  since  acquiring  her  title,  in  actual 
possession  of  the  land;  that  §he  had  paid  all  the  taxes 
thereon,  and  that  she  and  her  predecessors  in  title  had  been 
in  open,  notorious,  hostile,  adverse,  continuous,  exclusive 
and  unbroken  possession  of  said  land  and  had  paid  all  taxes 
thereon  from  the  time  the  title  was  derived  from  the  gov- 
ernment, in  18 1 8.  The  bill  alleged  defendant  Albert  R. 
Brooks,  contriving  to  cloud  and  slander  the  title  of  com- 
plainant and  depreciate  the  value,  on  the  i8th  of  August, 
191 1,  executed  and  filed  for  record  in  the  recorder's  office 
of  Warren  county  an  instrument  in  which  he  alleged  he 
was  the  owner  in  fee  of  the  undivided  one-fifth  of  said 
land  as  son  and  one  of  the  heirs-at-law  of  Jane  M.  Brooks, 
deceased ;  that  said  instrument  further  stated  that  although 
the  title  of  record  was  at  one  time  in  the  name  of  Chapman 
V.  Brooks,  he  held  it  in  trust  for  his  wife,  Jane  M.  Brooks, 
and  at  her  death  the  equitable  title  descended  to  and  vested 
in  her  heirs.  The  bill  alleged  that  at  the  time  Chapman 
V.  Brooks  conveyed  the  land  to  complainant,  August  10, 
1896,  he  was  the  owner  of  the  legal  and  equitable  title,  and 
that  Jane  M.  Brooks  never  had  any  legal  or  equitable  in- 
terest in  or  title  to  said  land.  Jane  M.  Brooks  died  in  1863, 
leaving  surviving  her  a  husband,  Chapman  V.  Brooks,  and 
four  sons  and  a  daughter,  her  only  heirs-at-law.  One  of 
the  sons  has  since  died  leaving  children.  All  of  said  par- 
ties were  made  defendants  to  the  bill,  which  prayed  that 
the  instrument  dated  August  18,  191 1,  and  filed  for  rec- 
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ord  by  Albert  R.  Brooks,  be  decreed  to  be  void  and  of  no 
effect  and  canceled  and  set  aside  as  a  cloud  upon  the  title 
of  complainant;  that  the  defendants,  and  each  of  them, 
be  adjudged  and  decreed  to  have  no  title  to  or  interest  in 
the  land. 

Albert  R.  Brooks,  plaintiff  in  error  here,  and  one  of 
his  brothers,  answered  the  bill,  denying  its  allegations  of 
title  and  ownership  of  the  land  in  complainant.  They  also 
filed  a  cross-bill,  alleging  that  in  1850  Peter  Butler  exe- 
cuted a  deed  to  the  land  in  controversy  to  Chapman  V. 
Brooks  for  the  consideration  of  $1600;  that  the  consider- 
ation was  paid  the  grantor  by  Jane  M.  Brooks  out  of  money 
in  her  possession  which  belonged  to  her  as  her  separate 
estate  and  property,  free  from  the  control,  dominion  and 
ownership  of  her  husband.  Chapman  V.  Brooks,  whereby  a 
trust  resulted  by  operation  of  law  in  favor  of  Jane  M. 
Brooks,  and  Chapman  V.  Brooks  became  seized  of  the  legal 
title  in  trust  for  Jane  M.  Brooks,  who  was  in  equity  the 
owner  of  the  fee,  and  upon  her  death,  intestate,  the  land 
descended  to  and  vested  in  her  heirs,  and  the  deed  from 
Chapman  V.  Brooks  to  complainant  in  the  original  bill, 
who  was  his  second  wife,  was  ineffective  to  convey  title 
to  her. 

After  issues  were  joined  upon  the  bill  and  cross-bill  by 
filing  answers  and  replication,  the  cause  was  referred  to  the 
master  in  chancery  to  take  the  testimony  and  report  conclu- 
sions. After  taking  the  testimony  the  master  reported  that 
complainant  was  entitled  to  the  relief  prayed  in  the  original 
bill  and  that  thfe  cross-bill  should  be  dismissed  for  want  of 
equity.  Exceptions  to  the  master's  report  were  overruled 
by  the  chancellor  and  a  decree  entered  granting  the  relief 
sought  in  the  original  bill  and  dismissing  the  cross-bill.  Al- 
bert R.  Brooks  has  sued  out  this  writ  of  error  to  review 
that  decree. 

Chapman  V.  and  Jane  M.  Brooks  were  married  in  Penn- 
sylvania in  1850.    The  same  year  they  came  to  this  State 
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to  make  their  home,  and  in  September,  1850,  a  deed  was 
made  by  Peter  Butler  to  Chapman  V.  Brooks  for  160  acres 
of  land,  of  which  the  land  here  in  controversy  is  a  part, 
for  the  expressed  consideration  of  $1600.  Jane  M.  Brooks 
died  in  1863,  leaving  a  husband  and  children  surviving  her. 
The  surviving  husband.  Chapman  V.  Brooks,  married  com- 
plainant in  the  original  bill  in  1896  and  the  same  year  made 
her  a  deed  to  the  land  in  controversy,  under  which  deed 
she  claims  to  own  the  land  in  fee. 

It  is  not  conceded  by  the  defendant  in  error  that  Jane 
M.  Brooks  paid  the  consideration  for  the  purchase  of  the 
160  acres  of  land  from  Peter  Butler  in  1850,  but  it  is  in- 
sisted if  she  paid  anything  the  amount  she  paid  did  not  ex- 
ceed $1000.  That  amount  of  money  was  bequeathed  her  by 
her  father,  James  Weakley,  to  be  paid  to  her  when  she  be- 
came twenty-one  years  old.  Her  father  died  in  Pennsyl- 
vania in  1 83 1  and  his  will  was  admitted  to  probate  that 
year.  Jane  M.  Weakley  became  twenty-one  years  old  about 
nine  years  before  her  marriage  to  Chapman  V.  Brooks,  in 
1850.  The  proof  of  oral  declarations  made  by  Chapman 
V.  Brooks  many  years  ago  tended  to  show  that  $1000,  or 
the  greater  part  of  that  sum,  paid  in  acquiring  title  to  the 
160  acres,  was  money  Mrs.  Brooks  received  from  her 
father's  estate. 

It  is  insisted  by  defendant  in  error  that  even  if  the  land 
was  purchased  with  money  Jane  M.  Brooks  received  from 
her  father's  estate,  no  trust  resulted  by  operation  of  law, 
for  the  reason  that  under  the  common  law  in  force  in  this 
State  in  1850  all  personal  property  of  the  wife  in  posses- 
sion became  the  property  of  the  husband,  with  absolute 
right  to  control  or  dispose  of  it  as  he  might  wish.  It  is 
indisputable  that  prior  to  the  passage  by  the  legislature  of 
this  State  of  the  Married  Women's  act  of  1861  the  com- 
mon law  upon  this  subject  was  in  force  and  that  at  com- 
mon law  money  of  the  wife  in  possession  at  the  time  of 
the  marriage  became  the  property  of  the  husband^  al30  alj 
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choses  in  action  reduced  to  possession  after  the  marriage, 
(Cookson  V.  Toole,  59  III.  515;  Jassoy  v.  Delius,  65  id. 
469;)   and  that  where  the  husband  purchased  and  paid  for 
land  with  money  thus  acquired  and  took  the  title  in  his 
own  name,  the  land  belonged  to  the  husband  and  no  trust 
resulted  in  favor  of  the  wife.     {Erringdale  v.  Riggs,  148 
111.  403;  Keith  V.  Miller,  174  id.  64;  Hogue  v.  Steel,  207 
id.  340.)     There  is  nothing  in  this  case  to  take  it  out  of 
the  rule  announced  in  the  above  cases.     It  is  true,  as  in- 
sisted by  plaintiff  in  error,  that  equity  would  recognize  a 
waiver  or  relinquishment  by  the  husband  of  his  marital 
rights,  but  it  is  also  true  that  the  evidence  must  be  of  un- 
equivocal acts  showing  an  intention  of  the  husband  to  re- 
linquish his  rights  and  create  a  separate  estate  for  the  wife. 
(21  Cyc.  1 161,  1 172;  Jackson  \.  Jackson,  91  U.  S.  122.) 
The  evidence  in  this  record  falls  far  short  of  showing  any 
such  relinquishment  of  his  rights,  or  intention  to  relinquish 
them,  by  Chapman  V.  Brooks.     The  most  that  can  be 
claimed  for  the  evidence  is  that  it  shows  $1000  of  money 
Jane  M.  Brooks  received  from  her  father's  estate  went  to 
pay  for  the  land.     The  money  was  not  set  apart  for  the 
separate  use  of  the  wife,  to  the  exclusion  of  her  husband's 
common  law  rights,  by  the  will  through  which  she  received 
the  money,  or  by  any  other  instrument  or  in  any  other 
manner.    The  gift  by  her  father's  will  was  of  $1000,  to 
be  paid  her  when  she  became  twenty-one  years  old.     No 
other  condition  was  attached  to  the  gift,  and  the  husband's 
common  law  rights  attached  to  the  money  in  the  possession 
of  the  wife  at  and  after  the  marriage.    There  is  no  proof 
of  any  kind  tending  to  show  a  waiver  or  relinquishment 
by  Chapman  V.  Brooks  of  his  marital  right  to  his  wife's 
money.    Proof  that  the  land  was  bought  with  her  money, 
and  that  the  husband  had  so  admitted,  does  not  support  the 
claim  that  the  husband  had  waived  or  relinquished  the  right 
the  law  gave  him  to  the  money  and  the  right  to  invest 
it  for  his  own  uses  and  purposes.    The  law  announced  in 
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Thomas  v.  City  of  Chicago,  55  III.  403,  Erringdale  v.  Riggs, 
stipra,  and  Keith  v.  Miller,  supra,  applies  to  and  must  gov- 
ern the  decision  of  this  case. 

The  decree  of  the  circuit  court  is  supported  by  the  law 
and  is  affirmed.  ^^^^^^  affirmed. 


Fred  W.  Brummei.  et  al.  Appellees,  vs,  Jacob  G1.0S, 

Appellant. 

Opinion  Hied  October  24,  ipi6, 

r.  Appeals  and  errors — only  the  party  prejudiced  can  com- 
plain of  erroneous  findings.  On  appeal  only  the  party  prejudiced 
will  be  heard  to  complain  of  erroneous  findings ;  and  this  doctrine 
is  as  applicable  to  statutory  proceedings  as  to  common  law  actions. 

2.  Registration  of  title — what  interest  is  not  required  to  be 
noted  under  section  p  of  the  Torrens  act.  One  who  has  an  inter- 
est in  the  proceeds  of  the  sale  of  the  laftid  after  it  has  been  reg- 
istered has  not  such  an  interest  as  is  required  to  be  noted  under 
section  9  of  the  Torrens  act,  and  when  his  testimony  before  the 
examiner  shows  his  interest  to  be  only  in  the  proceeds  he  need 
not  be  made  a  party  to  the  action. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Awen  F.  Bates,  for  appel- 
lant. 

Enoch  J.  Price,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellees  filed  an  application  in  the  circuit  court  of 
Cook  county  October  19,  191 5,  to  register  their  title  to  two 
lots  in  Cook  county  under  the  Torrens  act.  The  examiner 
of  titles  found  that  they  were  the  owners  in  fee  simple  of 
the  premises  and  entitled  to  have  the  title  registered  under 
the  act.    The  circuit  court  approved  the  examiner's  report 
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and  directed  the  registration  of  the  title  in  fee  simple  in 
appellees  by  the  registrar  of  titles.    This  appeal  followed. 

The  application  alleged  that  appellees  were  the  owners 
of  said  lots  as  joint  tenants  and  that  no  other  person  had 
or  claimed  any  estate  or  interest  therein  except  Jacob  Glos, 
whose  claim  was  based  on  certain  tax  deeds.  Glos  an- 
swered, denying  that  appellees  were  the  owners.  The  re- 
port of  the  examiner  found  that  Glos'  tax  deeds  were  void 
and  recommended  that  they  be  set  aside  and  that  he  be  re- 
imbursed for  the  same,  as  required  by  law. 

Numerous  errors  are  assigned,  but  the  only  one  urged 
here  is  that  the  evidence  does  not  show  a  valid  fee  simple 
title  in  appellees  at  the  time  the  application  was  filed. 

Edwin  G.  Rellihen  testified  for  appellees  before  the  ex- 
aminer. On  cross-examination  he  was  asked  if  he  had  any 
interest  in  the  proceeds  of  the  property  after  it  was  reg- 
istered and  sold,  and  he  answered  that  he  expected  to  par- 
ticipate in  such  proceeds ;  that  he  had  an  arrangement  with 
appellees  in  writing,  which  was  not  recorded,  assuring  him 
of  such  interest.  Rellihen  was  not  a  party  to  the  action. 
Counsel  for  appellant  argue  that  it  was  the  duty  of  the  ex- 
aminer, upon  learning  of  this  interest,  to  require  that  Relli- 
hen be  made  a  party ;  that~he  would  be  entitled  to  enforce 
his  rights,  and  that  the  title  was  therefore,  under  our  deci- 
sions, not  good  as  against  the  world.  (Glos  v.  Kingman 
&  Co.  207  111.  26;  Glos  V.  Holberg,  220  id.  167;  Glos  v. 
Wheeler,  229  id.  272.)  Even  if  it  be  conceded  that  Relli- 
hen's  interest  was  a  charge  upon  the  land  so  that  it  should 
be  noted  on  the  certificate  of  title,  as  provided  by  section  9 
of  the  Torrens  act,  it  was,  without  question,  an  interest  less 
than  the  fee,  such  as  a  "mortgage,  lien  or  charge,"  and 
Rellihen  was  the  only  one  that  could  be  prejudiced  by  the 
ruling  of  the  court  on  this  question.  It  is  fundamental  that 
on  appeal  only  the  party  prejudiced  will  be  heard  to  com- 
plain of  erroneous  rulings,  and  this  doctrine  is  as  appli- 
cable to  statutory  proceedings  as  to  common  law  actions. 
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{O'Laughlin  v.  Covell,  222  III.  162;  Chicago,  Milwaukee 
and  St  Paul  Railway  Co,  v.  Public  Utilities  Com,  267  id. 
544.)  But  Rellihen's  interest  was  not  an  interest  of  the 
kind  which  section  9,  above  referred  to,  required  to  be 
noted,  such  as  a  "mortgage,  lien  or  charge."  (Kurd's  Stat. 
1916,  p.  609.)  Under  his  contract  his  interest  was  not  such 
as  would  give  him  any  claim  or  interest  in  the  fee  title  in 
these  lots,  which  it  is  conceded  the  record  shows  to  stand 
in  appellees.  (Nicoll  v.  Mason,  49  111.  358 ;  Morrill  v.  Cole- 
hour,  82  id.  618;  MacDonald  v.  Dexter,  234  id.  517.)  The 
contract  was  not  introduced  in  evidence,  and,  according  to 
the  testimony  of  Rellihen  himself,  it  only  gave  him  an  in- 
terest in  the  proceeds  of  the  sale.  His  interest  was  not  one 
in  the  land  itself. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  City  of  Chicago,  Defendant  in  Error,  vs.  The  Chi- 
cago AND  Northwestern  Raii^way  Company,  Plain- 
tiff in  Error. 

Opinion  Hied  October  24,  ipi6. 

1.  MuNiciPAi,  corporations — municipality  may  regulate  kind 
of  milk  to  be  sold  within  its  limits,  A  municipal  corporation  may 
regulate  the  kind  of  milk  to  be  sold  within  its  limits,  and  the  regu- 
lations may  indirectly  affect  the  production  of  milk  on  farms  out- 
side the  city  by  requiring  the  milk  to  be  cooled  immediately  after 
being  taken  from  the  cow  and  kept  cool  until  it  is  transported  for 
delivery. 

2.  Same — regulations  governing  the  sale  of  milk  are  valid  if 
reasonable.  Regulations  governing  the  sale  and  delivery  of  milk 
within  the  limits  of  a  city  are  authorized  under  the  police  power 
and  are  valid  if  reasonable  and  adapted  to  the  object  sought  to 
be  attained. 

3.  Same — Chicago  milk  ordinance  applies  to  common  carriers. 
The  provisions  of  the  Chicago  milk  ordinance  making  it  unlawful 
for  any  person,  firm  or  corporation  to  transport  into  the  city  or 
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transport  or  deliver  from  point  to  point  within  the  city  milk  or 
cream  having  a  higher  temperature  than  that  specified  in  the  ordi- 
nance apply  to  common  carriers. 

4,  Samb — when  common  carrier  need  not  accept  milk  for  trans- 
portation. The  rule  that  a  common  carrier  must  ordinarily  accept 
all  freight  tendered  for  carriage  does  not  require  that  it  accept 
milk  for  transportation  which  is  of  a  higher  temperature  than  is 
permitted  by  an  ordinance  of  the  city  to  which  the  milk  is  con- 
signed, provided  there  is  any  practicable  way  for  the  carrier  to 
test  the  temperature  of  the  milk,  and  provided  the  milk  cannot,  by 
proper  treatment  after  its  acceptance,  be  cooled  to  the  required 
temperature  before  it  reaches  its  destination. 

5.  Samb — when  provision  of  ordinance  is  unreasonable.  A  pro- 
vision in  a  milk  ordinance  making  it  unlawful  for  a  person,  firm 
or  corporation  to  transport  into  the  city  milk  having  a  higher  tem- 
perature than  55  degrees  Fahrenheit  is  unreasonable  as  to  common 
carriers  transporting  milk  in  large  quantities,  where  the  ordinance 
requires  the  milk  to  be  shipped  in  sealed  cans  and  prohibits  the 
breaking  of  the  seal,  and  where  there  is  no  proof  that  the  carrier 
could  make  a  practicable  test  of  the  temperature  of  the  milk  with- 
out violating  the  ordinance  by  breaking  the  seal. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Samuel  H.  Trude,  Judge,  presiding. 

Chari.es  a.  V11.AS,  (Edward  M.  Hyzer,  Wiluam  G. 
WHEEI.KR,  Cari.  S.  Jefferson,  and  Wiluam  D.  Barge, 
of  counsel,)  for  plaintiff  in  error. 

Samuei*  a.  Ettelson,  Corporation  Counsel,  Harry  B. 
MiLi^ERy  Prosecuting  Attorney,  and  Richard  S.  Foi^om, 
(Daniei.  Webster,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  city  of  Chicago  brought  suit  in  the  municipal  court 
of  that  city  against  plaintiff  in  error  for  the  violation  of  a 
city  ordinance  regulating  the  production,  transportation  and 
sale  of  milk.  Jury  was  waived  and  a  trial  had  before  the 
court,  the  material  issues  of  the  case  being  submitted  by  a 
stipulation  of  facts,  and  ^  judgment  was  entered  imposing 
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a  fine  of  $ioo  upon  the  plaintiff  in  error.  The  trial  judge 
certified  that  the  validity  of  a  municipal  ordinance  was  in- 
volved and  that  in  his  opinion  the  public  interest  required 
that  the  case  should  be  taken  directly  to  this  court,  and  it 
has  been  brought  here  by  writ  of  error. 

The  ordinance  here  in  question  is  a  long  one,  of  about 
twelve  printed  pages,  covering  in  detail  practically  all  mat- 
ters regarding  the  supervision  of  the  production,  handling 
and  delivery  of  milk  to  be  sold  within  the  city  of  Chicago, — 
not  only  its  treatment  in  the  city,  but  on  the  farm  from 
whence  it  is  shipped,  including  the  straining  and  cooling  of 
the  milk  immediately  after  the  cows  are  milked  and  the 
temperature  at  which  it  shall  be  kept  from  that  time  until 
delivered  to  the  consumers  in  Chicago.  The  particular  sec- 
tion, of  the  ordinance  here  in  question  reads:  "It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to  transport 
into  the  city  of  Chicago,  or  to  transport  or  deliver  from 
point  to  point  within  the  city,  milk,  cream,  skim  milk  or 
buttermilk  for  human  consumption  which  is  of  a  higher 
temperature  than  60  degrees  Fahrenheit,  provided  that  after 
June  I,  1914,  it  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  transport  into  the  city  of  Chicago,  or  to 
transport  from  point  to  point  within  the  city,  or  to  de- 
liver, any  milk,  cream,  skim  milk  or  buttermilk  for  human 
consumption  which  is  of  a  temperature  higher  than  55  de- 
grees Fahrenheit." 

The  record  shows  that  plaintiff  in  error  is  a  common 
carrier  and  in  the  course  of  its  business  transports  milk  from 
various  parts  of  the  State  into  the  city  of  Chicago ;  that  on 
August  21,  1914,  it  received  at  Cary  and  Hartland,  stations 
on  its  road,  various  cans  of  milk  for  transportation  into 
Chicago,  which  it  carried  over  its  line  and  delivered  at  cer- 
tain platforms  in  that  city,  and  that  upon  delivery  thereof 
the  temperature  of  the  milk  was  from  67  to  76  degrees 
Fahrenheit ;  that  the  milk  was  brought  to  the  city  in  bag- 
gage cars  having  no  refrigerating  facilities,  the  trip  taking 
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in  the  neighborhood  of  two  hours ;  that  milk  trains  started 
as  early  as  6  .-40  in  the  morning,  making  various  stops,  and 
the  milk  being  taken  on  from  platforms  at  various  stations 
along  the  road,  at  some  of  which  places  there  were  no  agents 
or  employees  of  plaintiff  in  error  when  the  trains  arrived ; 
that  the  milk  thus  transported  went  into  the  homes  of  vari- 
ous families  in  Chicago  for  baking,  drinking  and  cooking. 
Counsel  for  plaintiff  in  error  admit  that  a  municipality 
has  the  power  to  regulate  what  kind  of  milk  shall  be  sold 
within  its  limits  and  that  such  rules  and  regulations  may  in- 
directly affect  the  production  of  the  milk  on  the  farms  out- 
side the  city  limits,  and  that  it  may  thus  apply  regulations 
that  will,  in  effect,  require  milk  to  be  cooled  immediately 
after  it  is  taken  from  the  cow  and  to  be  kept  cool  until 
transported  to  the  city  for  delivery.     This  is  undoubtedly 
the  law.    Municipal  corporations  are  usually  invested  with 
express  power  to  preserve  the  safety  and  health  of  the  in- 
habitants.    In  determining  the  validity  of  such  ordinances 
it  has  long  been  the  established  rule  that  municipal  corpora- 
tions, under  legislative  sanction,  may  prescribe  such  regula- 
tions as  may  be  reasonably  necessary  to  secure  the  general 
health  and  prosperity  of  the  people.     (2  Dillon  on  Mun. 
Corp. — 5th  ed. — sec.  677;    3  McQuillin  on  Mun.   Corp. 
sec.  969.)     This  court,  in  construing  certain  provisions  of 
this  same  ordinance  with  reference  to  the  regulations  for 
pasteurizing  milk,  in  Koy  v.  City  of  Chicago,  263  111.  122, 
upheld  the  validity  of  the  ordinance  in  that  respect,  review- 
ing at  some  length  the  authorities  on  the  question  of  the 
power  of  municipalities  to  enact  ordinances  of  this  charac- 
ter, and,  in  effect,  holding  regulations  such  as  are  before 
us  in  this  case  valid,  provided  they  are  reasonable  and  are 
adapted  to  the  objects  sought  to  be  attained.    See,  also.  City 
of  Chicago  v.  Bowman  Dairy  Co,  234  111.  294;  People  v. 
Department  of  Health,  189  N.  Y.  187;  State  v.  Broadbelt, 
89  Md.  565 ;  State  v.  Schlenker,  112  Iowa,  642;  Adams  v. 
Milwaukee,  144  Wis.  371. 

276  -  3 
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Plaintiff  in  error,  however,  contends  that  the  ordinance 
here  in  question,  if  intended  to  apply  to  common  carriers, 
is  invalid,  being  unreasonable  in  its  method  of  regulation ; 
that  other  provisions  of  the  ordinance  require  that  cans  of 
milk  be  sealed  before  they  are  shipped  and  that  the  seals 
shall  remain  unbroken  during  transportation  by  the  carrier, 
and  that  the  carrier,  therefore,  cannot  ascertain  the  temper- 
ature of  the  milk  at  the  time  it  is  shipped.  Under  any  fair 
construction  we  think  the  ordinance  was  intended  to  apply 
to  common  carriers  in  the  transportation  of  milk  from  the 
country  to  the  city,  otherwise  it  would  be  ineffective.  The 
object  sought  to  be  obtained  would  be  absolutely  defeated  if 
common  carriers,  in  the  transportation  of  milk  from  the 
country  to  the  city,  were  not  required  to  keep  it  cool  in 
transit.  Very  little,  if  any,  proof  is  found  in  the  record 
with  reference  to  the  reasons  for  keeping  milk  cool  while 
it  is  being  shipped,  it  being  evidently  assumed  that  the  court 
would  take  judicial  notice  of  the  fact  that  the  requirement 
of  keeping  milk  cool  from  the  time  it  is  taken  from  the 
cows  on  the  farm  until  sold  to  the  consumer  is  a  reasonable 
health  regulation.  The  authorities  submitted  in  the  briefs 
do  not  show  with  certainty  whether  the  greatest  advantage 
from  keeping  the  milk  cool  is  to  assist  in  the  salable  qual- 
ity of  the  milk  or  whether  it  tends  most  strongly  for  the 
promotion  of  health.  The  authorities  cited,  however,  in- 
dicate that  milk  which  is  allowed  to  become  heated  above 
a  certain  temperature  develops,  by  multiplication,  harmful 
bacteria,  and  that  no  subsequent  refrigeration  or  cooling  of 
the  milk  will  destroy  those  bacteria;  that  if  the  milk  is 
cooled  at  the  stable  on  the  farm,  as  required  by  the  ordi- 
nance, and  kept  cool  until  it  is  delivered,  while  such  treat- 
ment will  not  destroy  the  bacteria  already  present  it  will 
restrain  the  multiplication  thereof  and  "is  a  deterrent,  espe- 
cially to  harmful  bacteria."  Counsel  for  plaintiff  in  error 
practically  concede  that  this  is  true,  so  that  it  is  unnecessary 
for  us  to  re-state  the  reasons  why  the  care  of  milk,  it  be- 
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ing  an  article  of  food  in  such  general  use,  should  be  fully 
regulated  by  statute  or  ordinance  for  the  promotion  of  the 
health  of  the  public,  as  was  stated  at  length  in  Koy  v.  City 
of  Chicago,  supra. 

Whether  the  ordinance,  in  its  requirements  as  to  the 
temperature  of  milk  transported  or  delivered  by  a  common 
carrier,  is  reasonable  in  view  of  its  other  provisions  is  of  a 
much  more  serious  character.  We  do  not  agree  with  the 
argument  of  counsel  for  plaintiff  in  error  that  as  common 
carriers  ordinarily  must  accept  all  freight  tendered,  there- 
fore they  would  not  be  justified  in  refusing  to  receive  cans 
of  milk  even  though  they  were  not  within  the  limitations  of 
temperature  required  by  this  ordinance.  Common  carriers 
would  surely  be  justified  in  refusing  to  accept  such  milk  at 
a  higher  temperature  if  impracticable  to  reduce  it  to  the 
proper  temperature  while  it  was  being  transported  by  them 
to  the  city.  It  is  not  intended  that  they  shall  be  required 
to  accept  all  freight  delivered  to  them  if  by  so  doing  they 
would  violate  the  provisions  of  other  valid  statutes  or  ordi- 
nances. {Milwaukee  Malt  Extract  Co,  v.  Chicago,  Rock 
Island  and  Pacific  Railway  Co,  73  Iowa,  98.)  Under  the 
circumstances  here  indicated,  if  the  milk  could  not  be  cooled 
to  a  proper  temperature  after  it  was  received,  and  if  there 
were  any  practicable  way  for  the  common  carrier  to  test 
the  temperature  of  the  milk  before  accepting  it  for  trans- 
portation, the  carrier  would  be  justified  in  refusing  to  accept 
it  if  it  were  not  at  the  proper  temperature.  State  v.  Goss, 
59  Vt.  266;  4  R.  C.  L.  666;  6  Cyc.  372,  note;  210  Fed. 
Rep.  378;  219  id.  339. 

The  record  shows  that  no  attempt  was  made  to  take  the 
temperature  of  the  milk  in  question  at  the  time  it  was  taken 
into  plaintiff  in  error's  cars  at  the  stations  outside  of  Chi- 
cago, and  it  is  contended  by  counsel  for  the  railway  com- 
pany that  it  is  not  only  impracticable,  but  impossible,  under 
the  provisions  of  this  ordinance,  to  make  any  test  that  would 
relieve  the  common  carrier  from  responsibility  if  the  milk 
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were  not  at  a  proper  temperature  when  taken  into  its  cars. 
Counsel  for  the  city  concede  that  the  milk  is  required  to 
be  carried  in  sealed  cans,  which  may  not  be  opened  from 
the  time  they  are  received  by  the  carrier  until  delivered  in 
the  city,  but  they  argue  that  the  approximate  temperature 
of  the  milk  can  be  obtained  by  thermometers  applied  to  the 
outside  of  such  cans.  While  there  is  no  proof  on  this  ques- 
tion in  the  record  itself,  the  city  offered,  as  a  part  of  its 
brief,  the  record  of  tests  that  have  recently  been  made  by 
the  city  authorities  by  the  application  of  thermometers  to 
the  outside  of  milk  cans.  These  tests  show  the  differences 
between  the  temperature  of  the  milk  at  the  center  of  the 
can,  inside,  and  the  temperature  on  the  outside  of  the  wall 
of  the  can,  ran  as  high  as  5.1  degrees  Fahrenheit,  the 
average  difference  in  seventeen  tests  being  2.58  degrees. 
The  officials  of  the  city  health  department  made  these  tests, 
and  they  gave  it  as  their  opinion  that  for  practical  purposes 
a  temperature  of  57  degrees  Fahrenheit  on  the  outside  of 
the  milk  can  would  be  evidence  that  the  contents  had  a 
temperature  of  55  degrees  Fahrenheit  or  less,  and  counsel 
for  the  city  argue  that  plaintiff  in  error  could  make  such 
tests  and  thus  comply  with  the  ordinance.  Of  course,  these 
tests  are  not  properly  in  the  record.  They  have  been  made 
since  the  trial  of  the  case  in  the  municipal  court  and  plain- 
tiff in  error  has  had  no  opportunity  of  investigating  as  to 
their  correctness,  either  by  cross-examining  the  city  officials 
who  made  them,  or  in  any  other  way.  But  even  if  they 
were  properly  in  the  record,  would  that  make  the  ordinance 
reasonable?  It  is  apparent  from  what  there  is  in  the  briefs 
with  reference  to  the  tests,  that  they  cannot  be  made  with 
any  accuracy  quickly.  These  tests  were  doubtless  made  un- 
der very  favorable  conditions,  and  doubtless,  also,  there  was 
ample  time  and  every  opportunity  for  cautious  and  deliber- 
ate action  in  making  them.  Is  it  practicable  to  make  such 
tests  under  such  circumstances  as  they  must  be  made  at  the 
various  shipping  stations  on  plaintiff  in  error's  road?     It 
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appears  from  tlie  record  and  briefs  that  many  cans  are  taken 
on  at  some  of  these  stations, — sometimes  as  many  as  one 
hundred, — and  that  the  stopping  time  of  the  milk  train  must 
necessarily  be  very  limited.  From  what  is  before  us  we  do 
not  think  it  would  be  practicable  to  make  such  a  test  by  a 
thermometer  placed  on  the  putside  of  each  milk  can.  A 
reasonable  ordinance  cannot  require  what  by  its  very  terms 
it  makes  impossible.  It  cannot  fix  a  penalty  for  failing  to 
do  that  which  it  prohibits.  This  ordinance  prohibits  the 
seal  being  broken  on  the  can  while  it  is  being  transported 
by  the  common  carrier.  We  do  not  see,  on  this  record,  how 
it  is  possible  for  a  positive  test  to  be  made  as  to  the  tem- 
perature of  the  milk  within  the  can, — such  a  test  as  will 
assure  the  carrier  that  it  is  safe  in  accepting  the  milk. 

A  regulation  requiring  cars  carrying  milk  not  to  be  al- 
lowed to  become  heated  above  a  stated  temperature  could  be 
enforced  without  great  hardship  to  the  railroad  company, 
and  such  temperature  could  be  readily  ascertained.  It  ap- 
pears from  the  record  that  at  the  platforms  from  which  the 
milk  is  taken  onto  the  cars  there  is  often  no  other  railroad 
business  being  transacted  and  the  cans  are  often  brought 
and  left  there  in  advance  of  the  arrival  of  the  milk  trains. 
The  conditions  under  which  milk  is  shipped  are  very  differ- 
ent from  those  under  which  fruit  and  vegetables  are  shipped 
in  refrigerator  cars  for  long  distances.  Canned  milk  might 
be  carried  on  trains  for  a  sufficient  length  of  time, — even  if 
received  in  a  warm  condition,  several  degrees  above  55  F., — 
to  cool  it  to  a  proper  temperature  if  the  cars  were  properly 
refrigerated.  But  there  is  no  proof  in  the  record  on  this 
question,  and  on  what  is  before  us  we  are  not  prepared  to 
hold  that  plaintiff  in  error  could  reasonably  be  required  to 
furnish  such  cars.  It  is  obvious  that  for  the  short  hauls 
from  some  of  the  near-by  stations,  the  length  of  time  the 
milk  is  carried  in  the  cars  would  not  be  sufficient  to  cool  it 
to  the  proper  temperature,  no  matter  what  system  of  cool- 
ing the  cars  were  adopted  by  plaintiff  in  error.    It  seems  to 
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be  very  important  that  the  milk  should  be  as  short  a  time 
as  possible  in  transit  from  the  country  to  the  city. 

The  city  council  has  authority  to  pass  ordinances  regu- 
lating this  question,  and  the  question  of  regulation,  in  the 
first  instance,  rests  with  the  municipal  authorities,  but 
whether  its  exercise  in  a  pai;]ticular  case  is  reasonable  is  a 
judicial  question.  There  must  be  some  logical  connection 
between  the  object  sought  to  be  accomplished  by  such  an 
ordinance  and  the  means  prescribed  to  accomplish  the  end. 
An  unreasonable  ordinance  will  be  held  void  by  the  courts. 
(City  of  Lake  View  v.  Tate,  130  111.  247;  People  v.  Erics- 
son, 263  id.  368;  Koy  V.  City  of  Chicago,  supra;  3  Mc- 
Quillin  on  Mun.  Corp.  sec.  893 ;  2  Dillon  on  Mun.  Corp. — 
5th  ed. — sees.  589,  591.)  It  is  true  that  the  common  car- 
rier should  not  be  permitted  to  be  the  one  agency  of  those 
handling  milk  between  the  time  it  is  milked  and  the  time  it 
reaches  the  consumer  to  defeat  the  purposes  of  a  reasonable 
health  ordinance  on  that  subject;  neither  should  the  com- 
mon carrier  be  burdened  with  an  impracticable  regulation 
which  makes  it  responsible  for  the  possible  neglect  of  an- 
other person  or  agency  in  not  bringing  the  milk  to  the  sta- 
tion at  a  temperature  required  by  the  ordinance.  As  the 
ordinance  reads,  plaintiff  in  error  could  be  made  liable  for 
the  neglect  of  the  dairyman  bringing  the  milk  and  deliver- 
ing it  at  the  train.  Even  if  it  were  practicable  to  take  the 
test  on  the  outside  of  the  can,  it  is  no  answer  to  say  that 
plaintiff  in  error  could  not  be  held  liable  if  it  approximated 
the  temperature  within  two  or  three  degrees.  The  ordinance 
does  not  so  provide.  It  states  in  definite  terms  that  it  is 
unlawful  to  transport  milk  into  the  city  of  Chicago  at  a 
temperature  higher  than  55  degrees  Fahrenheit.  An  ordi- 
nance, to  be  reasonable,  should  be  certain.  (Cooley's  Const. 
Lim. — 7th  ed. — 284.)  Manifestly,  this  ordinance  is  not 
certain  if  it  be  construed  that  the  approximate  temperature 
of  the  milk  in  the  can  is  all  that  is  required.  On  the  record 
and  proof  before  us  we  do  not  see  how  the  courts  could 
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say  that  plaintiff  in  error  had  complied  with  the  ordinance 
if  it  made  the  test  on  the  outside  of  the  cans  and  it  were 
afterwards  found  that  the  test  was  not  correct,  even  though 
it  were  shown  that  it  was  within  two  degrees  of  being  cor- 
rect. Neither,  on  this  record  and  proof,  do  we  think  the 
courts  could  hold  that  the  ordinance  was  being  complied 
with  if  the  proof  showed  that  the  cars  in  which  the  milk 
was  transported  to  the  city  were  at  a  temperature  of  55  de- 
grees or  less,  if  when  the  milk  reached  Chicago  it  were 
found  to  be  at  a  higher  temperature  than  that  provided  by 
the  ordinance.  In  South  Covington  Railway  Co,  v.  Coving- 
ton,  235  U.  S.  537,  it  was  held  that  a  regulation  providing 
that  the  temperature  of  cars  should  never  be  permitted  to 
be  below  50  degrees  Fahrenheit  was  unreasonable,  when  the 
evidence  showed  that  it  was  impossible,  in  the  operation  of 
the  cars,  to  keep  them  uniformly  up  to  this  temperature. 
By  the  same  line  of  reasoning,  on  the  record  before  us,  it 
must  be  held  that  the  provision  here  in  question  of  this  ordi- 
nance, so  far  as  it  applies  to  common  carriers,  is  unreason- 
able and  void. 

We  realize  how  important  this  question  is  to  the  health 
of  the  people  of  Chicago  and  the  State  at  large,  and  we 
have  no  hesitation  in  re-affirming  the  rules  laid  down  in 
Koy  V.  City  of  Chicago,  supra,  and  City  of  Chicago  v.  Bow- 
man Dairy  Co,  supra,  with  reference  to  the  right  of  the 
authorities  of  the  city  of  Chicago  to  make  all  proper  and 
reasonable  regulations  with  reference  to  the  care,  transpor- 
tation, sale  and  delivery  of  milk  in  order  to  protect  and  pro- 
mote the  health  of  the  people, — especially  the  children,— of 
that  great  city.  On  this  record  it  is  impossible  to  tell  what 
practicable  regulations  should  be  included  in  an  ordinance 
with  reference  to  the  transportation  of  milk  by  common  car- 
riers from  the  various  shipping  points  to  the  city  of  Chicago. 
Counsel  in  their  briefs  now  seem  to  concede  that  they  did 
not  realize  the  far-reaching  effect  of  the  questions  here  un- 
der discussion  until  after  the  case  was  brought  to  this  court. 
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We  regret  that  the  evidence  presented  on  the  trial  did  not 
fully  cover  the  question  of  what  would  be  reasonable  regu- 
lations with  reference  to  any  test  that  could  be  practicably 
applied  to  find  the  temperature  of  the  milk  at  the  time  of 
taking  the  cans  onto  the  trains,  and  also  what  would  be 
reasonable  regulations  with  reference  to  the  temperature  of 
cars  used  for  transporting  milk,  and  what  methods  would 
be  practicable  for  keeping  cars  at  the  proper  temperature. 
If,  when  the  case  is  sent  back  to  the  trial  court,  the  city  au- 
thorities are  of  the  opinion  that  proof  can  be  presented  that 
would  show  that  this  ordinance  is  reasonable  on  these  and 
all  other  questions  involved  herein,  under  the  rules  here- 
tofore laid  down,  they  will,  no  doubt,  present  such  proof. 
Plaintiff  in  error  will  then  have  an  opportunity  of  cross- 
examining  any  witnesses  that  may  be  offered  and  of  present- 
ing any  evidence  that  it  desires  upon  any  of  the  questions 
that  have  here  been  touched  upon.  On  such  a  record,  doubt- 
less, the  court  could  pass  much  more  satisfactorily  upon  the 
reasonableness  of  this  ordinance  than  it  can  upon  the  rec- 
ord before  us.  Notwithstanding  divers  scientific  theories, 
upon  subjects  of  this  nature  the  courts  usually  defer  to  the 
determination  and  decisions  of  the  proper  municipal  au- 
thorities as  to  the  basis  of  police  regulations,  unless  such 
basis  is  manifestly  erroneous.  (3  McQuillin  on  Mun.  Corp. 
sec.  969.)  As  we  have  stated  before,  however,  on  the  rec- 
ord before  us  this  ordinance,  so  far  as  it  applies  to  plain- 
tiff in  error  and  common  carriers  in  like  situation,  must  be 
held  an  unreasonable  exercise  of  the  police  power. 

The  judgment  of  the  municipal  court  must  be  reversed 
and  the  cause  remanded  for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Reversed  and  remanded. 
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George  Buhrnson  et  al.  Appellees,  vs,  James  D.  Stoner 

et  al.  Appellants. 

Opinion  Hied  October  24,  ipi6. 

1.  Churches — what  use  of  church  will  not  keep  church  organi- 
zation alive.  The  occasional  use  of  a  church  as  a  convenient  place 
for  some  religious  service  will  not  operate  to  keep  alive  a  society 
which  is  not  recognized  by  the  annual  conference  of  the  church 
and  which  performs  none  of  the  functions  of  a  religious  society. 

2.  Same — when  church  property  is  subject  to  sale  by  trustees. 
Where  property  deeded  to  trustees  of  a  religious  society  subject 
to  the  rules  of  the  Methodist  Episcopal  Church  is  abandoned  as  a 
church  and  the  society  is  actually  consolidated  with  another  society 
under  a  board  of  trustees  elected  for  the  latter,  such  board  is  au- 
thorized, under  the  rules  of  said  church,  to  sell  the  property  so 
abandoned,  even  though  there  is  no  record  of  the  consolidation. 

Appeai^  from  the  Circuit  Court  of  DuPage  county ;  the 
Hon.  C.  F.  Irwin,  Judge,  presiding. 

John  S.  Goodwin,  and  Robert  F.  Pettibone,  for  ap- 
pellants. 

L.  H.  Grange,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  November  7,  1910,  at  a  quarterly  conference  of  the 
Methodist  Episcopal  Church  for  Naperville  and  Warren- 
ville,  held  at  Naperville,  a  resolution  was  unanimously 
adopted  that  the  trustees  of  the  church  property  should 
sell  the  Warrenville  Methodist  Episcopal  church.  On  No- 
vember 28,  19 10,  the  trustees,  in  pursuance  of  the  resolu- 
tion, executed  a  deed,  as  trustees  of  the  Methodist  Episco- 
pal Church  for  Naperville  and  Warrenville,  to  ten  persons 
as  grantees.  On  January  29,  191 1,  the  appellees,  George 
Buhrnson,  W.  J.  Morton  and  N.  M.  Triplett,  alleging  that 
they  were  trustees  of  the  Methodist  Episcopal  Church  of 
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Warrenville,  and  twenty  persons  alleging  that  they  were 
members  of  said  church,  filed  their  bill  in  this  case  against 
the  appellants,  the  grantors  and  grantees  in  the  deed,  pray- 
ing that  the  deed  be  declared  null  and  void  and  the  Warren- 
ville church  property  be  declared  held  in  trust  by  said  trus- 
tees for  said  Methodist  Episcopal  Church  of  Warrenville. 
The  appellants  answered,  denying  that  George  Buhrnson, 
W.  J.  Morton  and  N.  M.  Triplett,  or  either  of  them,  were 
trustees  of  the  church  at  Warrenville  or  members  of  that 
church  or  that  the  other  appellees  were  members  of  the 
church,  and  alleging  that  the  church  at  Warrenville  ceased 
to  exist  several  years  before  the  deed  was  made  and  the 
premises  had  been  abandoned  as  a  church  or  for  church 
purposes;  that  the  membership  was  transferred  to  the 
Methodist  Episcopal  Church  of  Naperville,  and  that  the 
deed  was  made  in  accordance  with  the  laws  of  the  Metho- 
dist Episcopal  Church  by  the  duly  authorized  authorities  of 
the  local  society  having  jurisdiction  in  the  premises.  The 
chancellor  heard  the  evidence  and  entered  a  decree  declar- 
ing the  deed  to  be  null  and  void  and  ordering  it  to  be  de- 
livered up  and  canceled,  and  ordering  the  possession  of  the 
premises  to  be  delivered  to  Buhrnson,  Morton  and  Trip- 
lett, as  trustees  of  the  Methodist  Episcopal  Church  of  War- 
renville. 

Warrenville  is  a  small  country  hamlet  four  and  one- 
half  miles  from  the  city  of  Naperville.  On  July '25,  1868, 
there  was  a  local  society  of  the  Methodist  Episcopal  Church 
at  that  place,  and  on  that  day  the  premises  in  question, 
with  the  house  of  worship  erected  thereon,  were  conveyed 
by  J.  M.  Warren  to  the  trustees  of  the  church.  The  hab- 
endiim  was  to  the  trustees  named  and  their  successors  for- 
ever, in  trust  for  the  uses  of  the  Methodist  Episcopal 
Church  of  America,  according  to  the  rules,  usages  and  dis- 
cipline of  said  church  agreed  upon  at  the  general  confer- 
ence, and  in  further  trust  and  confidence  that  the  grantees 
should  forever  thereafter  permit  all  duly  authorized  minis- 
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ters  of  said  church  to  preach  and  expound  the  gospel  there- 
in. Two  or  more  church  societies  may  be  joined  together 
with  a  single  pastor,  as  a  circuit  or  otherwise,  and  have 
one  quarterly  conference,  but  that  fact  does  not  change  the 
title  of  the  church  property  or  affect  the  financial  interests 
of  the  separate  societies.  The  society  at  Warrenville  was 
attached  to  the  society  at  Naperville,  and  the  Rock  River 
Conference  annually  assigned  a  pastor  for  both  churches  up 
to  the  year  1900,  when  the  last  assignment  was  made.  Dur- 
ing that  period  religious  services  were  held  in  the  church 
at  Naperville  in  the  morning  and  at  Warrenville  at  two 
o'clock  in  the  afternoon.  In  1901  the  society  was  dropped 
by  the  annual  conference  as  a  separate  society  and  was  re- 
lieved from  contributing  to  the  pastor's  salary.  The  assign- 
ment of  a  pastor  from  that  time  was  made  for  Naperville. 
only.  The  affairs  of  local  societies  are  governed  by  a  quar- 
terly conference,  which  consists  of  not  less  than  three  nor 
more  than  nine  trustees,  the  stewards,  class  leaders,  Sunday 
school  superintendents,  president  of  the  Ladies'  Aid  and 
president  of  the  Epworth  League,  and  members  are  not 
permitted  to  vote  at  meetings  of  the  quarterly  conference. 
Up  to  1894  there  were  separate  quarterly  conferences  for 
Naperville  and  Warrenville,  but  in  that  year,  and  after- 
ward, there  was  but  one  quarterly  conference  for  both 
societies,  and  it  was  held  at  Naperville.  Before  1897  there 
were  separate  trustees  of  the  Naperville  and  Warrenville 
churches  elected  by  the  quarterly  conferences,  but  beginning 
in  1897  the  trustees  were  not  elected  separately  and  only 
one  body  of  trustees  was  elected.  George  Buhrnson  was 
elected  a  trustee  in  1896,  when  trustees  were  elected  sepa- 
rately, and  afterward,  when  the  trustees  were  elected  as 
one  body,  he  was  elected  each  year  until  the  meeting  of  the 
quarterly  conference  for  1909-10,  when  he  was  not  re- 
elected. N.  M.  Triplett  was  trustee  of  the  Warrenville 
church  from  1894  to  1897,  and  was  one  of  the  general  body 
of  trustees  up  to  and  including  1909,  when  he  was  not  re- 
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elected.  W.  J.  Morton  was  elected  as  one  of  the  general 
trustees  in  1904,  and  was  re-elected  until  the  meeting  of 
1909-10,  when  he  was  not  re-elected.  When  the  fourth 
quarterly  conference  began  to  elect  the  general  trustees  in 
1897,  and  from  that  time  up  to  the  meeting  of  1909-10, 
there  were  a  larger  number  of  trustees  than  was  authorized 
by  the  church  law,  and  at  the  latter  meeting  the  number 
was  reduced  to  nine.  Meetings  were  sometimes  held  in  the 
Warrenville  church  after  the  annual  conference  ceased  to 
treat  it  as  a  separate  society,  and  the  pastor  assigned  to 
the  Naperville  church  conducted  protracted  meetings  in  the 
Warrenville  church  in  the  winter  of  1906-07,  but  he  had  no 
relations  with  the  officers  and  held  the  meetings  because  the 
people  there  desired  it.  During  his  pastorate  from  1906  to 
1910  there  was  no  meeting  of  the  trustees  of  the  Warren^ 
ville  church.  A  student  from  Naperville  sometimes  con- 
ducted services  in  the  church.  The  last  treasurer's  report 
was  made  in  1901,  and  in  that  year  the  members  were  in- 
vited to  attend  the  Naperville  church.  Prior  to  1901  sepa- 
rate membership  records  were  kept,  but  in  that  year,  and 
afterwards,  the  records  showed  but  one  society  and  the 
names  of  all  members  were  in  one  list  kept  at  Naperville. 
There  never  was  any  report  at  the  quarterly  conferences, 
after  1901,  of  a  Sunday  school.  Ladies'  Aid,  Epworth 
League  or  other  church  societies.  At  the  quarterly  confer- 
ence in  1901  George  Buhrnson  and  N.  M.  Triplett  and  their 
wives  attended  and  alleged  that  they  could  not  make  up 
money  for  the  pastor's  salary  and  asked  to  be  released  and 
that  the  Warrenville  society  be  discontinued,  and  their  re- 
quest was  granted.  After  1901  Sunday  school  was  some- 
times held  in  the  church,  and  the  last  one  was  about  1906. 
Several  entertainments  not  of  a  religious  character  were 
held  in  the  building  by  outsiders,  and  when  entertainments 
were  held  rent  was  paid  as  for  a  hall.  The  church  was 
repaired  at  a  cost  of  $150  a  couple  of  years  before  the 
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sale.  There  was  never  any  record  of  a  consolidation  of 
the  Naperville  and  Warrenville  churches,  and  Buhrnson  and 
Triplett  and  their  wives  did  not  bind  the  society  by  their 
statements  to  the  quarterly  conference,  but  there  was  a  prac- 
tical and  actual  consolidation  for  many  years  before  the  sale. 
The  law  of  the  church  provides  that  whenever  it  shall 
become  necessary  for  the  payment  of  debts  or  with  a  view 
to  re-investment  to  make  a  sale  of  church  property,  the 
trustees,  upon  application  to  the  quarterly  conference,  may 
obtain  an  order,  a  majority  of  all  the  members  of  such 
quarterly  conference  concurring  and  the  pastor  and  district 
superintendent  of  the  district  consenting,  to  sell  and  convey 
the  property.  The  law  also  provides  that  in  all  cases  where 
church  property  is  abandoned  or  no  longer  used  for  the  pur- 
poses originally  designed,  it  shall  be  the  duty  of  the  trustees, 
if  any  remain,  to  sell  such  property  and  pay  over  the  pro- 
ceeds to  the  annual  conference  within  whose  bounds  it  is 
located.  The  church  at  Warrenville  was  abandoned  and  no 
longer  used  for  the  purposes  originally  designed,  and  the 
occasional  use  of  the  church  as  a  convenient  place  for  some 
religious  service  did  not  operate  to  keep  alive  a  society 
which  was  not  recognized  by  the  annual  conference  and 
which  performed  none  of  the  functions  of  a  religious  so- 
ciety. The  property  was  in  the  condition  provided  for  by 
the  church  law  in  which  it  could  be  sold,  and  the  deed  by 
Warren  subjected  the  property  to  the  rules  and  usages  of 
the  Methodist  Episcopal  Church.  Buhrnson,  Triplett  and 
Morton  were  not  trustees  of  the  Warrenville  church  at  the 
time  of  the  sale,  and  the  sale  and  conveyance  were  in  ac- 
cord with  the  church  law.  Under  that  law  the  proceeds 
were  required  to  be  turned  over  to  the  annual  conference, 
which  was  not  done,  but  the  proceeds  were  appropriated  by 
the  Naperville  church  for  the  purpose  of  acquiring  the  un- 
divided interest  of  an  individual  in  property  held  by  him 
and  the  church  as  tenants  in  common.    That,  however,  is  a 


46  PiLSTRAND  V.  SWEDISH  M.  E.  Church.        [275  IIL 

question  between  the  annual  conference  and  the  Naperville 
church. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


Jonas  Pii^strand,  Appellant,  vs.  The  Swedish  Metho- 
dist Church  et  al.  Appellees. 

Opinion  filed  October  24,  ipi6. 

1.  Wills — rule  as  to  the  burden  of  proof  of  undue  influence  in 
gifts  causa  mortis  does  not  apply  to  wills.  The  relation  between 
a  priest  or  spiritual  adviser  and  a  parishioner  is  a  confidential  one, 
which  renders  a  gift  causa  mortis  from  the  parishioner  to  the 
priest  prima  facie  void,  and  the  burden  is  upon  the  donee  to  prove 
the  donor's  intention  to  make  the  gift  originated  with  the  donor 
without  the  donee's  influence;  but  this  rule  does  not  apply  in  the 
case  of  gifts  by  will. 

2.  Same — what  does  not  raise  presumption  of  undue  influence 
by  beneficiary.  Proof  of  the  fact  that  the  chief  beneficiary  in  a 
will  stood  in  a  confidential  relation  to  the  testator  at  the  time  of 
the  execution  of  the  will  does  not,  of  itself,  raise  any  presumption 
that  he  used  undue  influence. 

3.  Same — question  of  undue  influence  is  one  for  the  jury.  It  is 
for  the  jury  to  say,  under  the  issues  submitted  to  them,  whether 
the  beneficiary  influenced  the  testator  by  advising  or  suggesting 
or  directing  how  the  will  should  be  made  or  coerced  him  into  mak- 
ing the  will,  and  the  verdict  will  stand,  on  appeal,  unless  mani- 
festly against  the  weight  of  evidence. 

4.  Same — prior  wills  showing  same  provisions  are  admissible  to 
rebut  charge  of  undue  influence.  Prior  wills  containing  the  same 
provisions  and  making  the  same  disposition  of  the  property  as  a 
later  will  are  competent  evidence  to  be  considered  to  rebut  the 
charge  of  undue  influence  to  procure  the  execution  of  the  later  will. 
(Freund  v.  Becker,  235  111.  513,  followed.) 

5.  Same — when  evidence  of  what  was  omitted  in  former  will  is 
admissible.  Ordinarily,  in  a  will  contest  case,  it  is  not  proper  to 
give  evidence  of  what  was  not  contained  in  a  former  will,  but 
where  the  will  is  contested  on  the  ground  of  undue  influence,  a 
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witness  with  whom  the  former  will  was  deposited  for  safe  keep- 
ing, although  he  is  unable  to  remember  all  the  contents  of  such 
will,  may  testify  that  said  will  contained  no  provision  in  favor  of 
the  contestant,  who  was  a  brother  and  the  nearest  living  relative 
of  the  testator  at  the  time  of  his  death. 

« 

Appeai*  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  E.  C.  Graves,  Judge,  presiding. 

Root  &  Root,  and  H.  A.  Wew,  for  appellant. 

Lawrence  C.  Johnson,  and  Nei^s  F.  Anderson,  for 
appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

The  appellant  filed  his  bill  in  the  circuit  court  of  Henry 
county  to  contest  the  will  of  his  deceased  brother,  Olof  Pil- 
strand,  on  the  ground  of  undue  influence  of  the  appellee 
Andrew  G.  Peterson.  The  defendants  answered,  denying 
the  allegations  of  the  bill.  The  complainant  replied,  and 
the  cause  was  tried  before  a  jury  on  the  following  issues : 
First,  was  the  writing  purporting  to  be  the  last  will  and 
testament  of  Olof  Pilstrand,  deceased,  his  last  will  and  tes- 
tament; and  second,  was  said  purported  will  procured  by 
undue  influence.  A  verdict  was  returned  by  the  jury  in 
favor  of  the  proponents  of  the  will  and  a  decree  was  ren- 
dered dismissing  the  bill.  Contestant  perfected  an  appeal 
to  this  court. 

The  errors  assigned  that  have  been  argued  and  are  re- 
lied upon  for  reversal  are,  that  the  verdict  of  the  jury  was 
contrary  to  the  evidence;  the  improper  admission  of  evi- 
dence offered  on  the  part  of  the  proponents  of  the  will,  and 
the  giving  and  refusal  of  certain  instructions. 

The  testator,  who  was  a  retired  farmer  of  Swedish  de- 
scent, resided  in  the  village  of  Bishop  Hill.  The  will  in 
question  was  executed  September  24,  19 12.  The  testator 
was  then  about  the  age  of  seventy-five  years  and  had  a  wife 
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but  no  children  or  descendants  of  children.  He  died  April 
10,  1 9 14,  leaving  his  brother,  the  appellant,  his  only  heir- 
at-law,  his  wife  having  pre-deceased  him  about  a  year.  The 
testator  had  long  been  a  member  and  officer  of  the  Swedish 
Methodist  Church  of  Bishop  Hill.  At  the  time  the  will  was 
made  appellee  Peterson  had  been  pastor  of  that  church  for 
about  two  years,  and  some  six  years  before  that  time  he 
had  been  pastor  of  a  church  in  the  city  of  Galva,  about  five 
miles  distant,  and  had  known  the  testator  during  that  time. 
The  testator  lived  near  the  church  in  the  village  and  also 
near  the  residence  of  the  pastor.  They  visited  each  other 
frequently  and  prayed  together,  and  the  testator  had  a  great 
deal  of  admiration  and  friendship  for  the  Rev.  Peterson. 
According  to  the  testimony  of  the  latter,  the  testator,  some 
two  weeks  before  making  the  will,  came  to  the  minister's 
house  and  offered  to  give  him  all  of  his  property  to  dispose 
of  as  he  wished,  but  the  latter  advised  him  not  to  do  so. 
Peterson  testified  further  that  the  deceased  had  talked  with 
him  about  making  a  will,  and  Peterson  had  given  a  memo- 
randum to  an  attorney,  Lawrence  C.  Johnson,  in  Galva,  as 
to  what  the  will  was  to  contain.  A  few  weeks  afterwards, 
on  September  24,  19 12,  Peterson  took  the  testator  in  his 
buggy  to  Galva  and  to  the  office  of  the  attorney,  Johnson. 
There  is  a  conflict  in  the  evidence  as  to  whether  the  will 
was  already  drawn  when  they  arrived  or  was  dictated  to  a 
stenographer  after  they  arrived.  The  will  was  read  to  the 
testator,  and  at  his  request  Peterson  went  out  and  returned 
with  three  men  whom  the  testator  had  directed  him  to  pro- 
cure to  act  as  witnesses,  and  the  will  was  duly  executed 
and  witnessed  and  delivered  for  safe  keeping  to  one  of  the 
witnesses,  Oran  E.  Yocum,  a  banker  of  Galva,  in  whose 
bank  the  testator  had  a  safety  deposit  box.  By  the  will  the 
testator,  after  directing  the  payment  of  his  debts  and  funeral 
expenses,  gave  all  his  property  to  his  wife,  Martha  Pil- 
strand,  for  and  during  her  natural  life,  and  provided  that 
she  might  use  from  said  property  so  much  thereof  as  should 
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be  necessary  to  maintain  her  in  comfort  as  long  as  she 
should  live.  He  further  provided  that  upon  the  death  of 
his  wife  should  she  survive  him,  or  upon  his  death  should 
he  survive  her,  the  said  property  should  be  divided  into  five 
portions,  of  which  he  bequeathed  one  portion  to  the  Swedish 
Methodist  Church  of  Bishop  Hill  to  establish  a  fund  to  be 
known  as  the  "Pilstrand  Fund,"  the  interest  only  to  be  used 
for  the  support  of  the  ministry,  and  on  the  condition  that 
the  trustees  of  said  church  maintain  and  care  for  the  fam- 
ily lot  of  the  testator  in  the  Bishop  Hill  cemetery.  He  be- 
queathed one  portion  to  the  Swedish  Methodist  Episcopal 
Theological  Seminary  at  Evanston,  Illinois,  one  portion  to 
the  fund  for  superannuated  ministers  of  the  Central  Swed- 
ish Conference  of  the  Methodist  Episcopal  Church,  one 
portion  to  the  Bethany  Home,  in  Chicago,  of  the  Central 
Swedish  Conference  of  the  Methodist  Episcopal  Church, 
and  one  portion  to  appellee  Andrew  G.  Peterson,  pastor  of 
the  Swedish  Methodist  Church  of  Bishop  Hill.  He  also  ap- 
pointed Peterson  executor  of  said  will. 

It  is  contended  by  appellant  that  the  evidence  establishes 
a  confidential  and  fiduciary  relation  between  Peterson  and 
the  testator,  and  also  that  the  former  procured  the  making 
of  the  will ;  that  this  being  true,  the  presumption  arises  that 
undue  influence  induced  the  execution  of  the  will,  and  the 
burden  was  cast  upon  the  proponents  of  the  will  of  show- 
ing, by  clear  and  convincing  evidence,  that  the  execution  of 
the  will  was  the  result  of  free  deliberation  on  the  part  of 
the  testator.  Appellees  claim  that  the  evidence  shows  that 
the  testator  made  the  will  in  question  freely  and  voluntarily ; 
that  he  was  not  influenced  by  Peterson,  and  that  the  latter 
did  nothing  except,  at  the  testator's  request,  to  give  him  the 
correct  names  of  certain  of  the  beneficiaries  named  in  the 
will,  take  him  to  the  lawyer  who  drew  the  will,  and  get  the 
witnesses  who  witnessed  the  execution  of  the  will. 

We  have  heretofore  held  that  the  relation  between  a 
priest  or  spiritual  adviser  and  a  parishioner  is  a  confiden- 
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tial  one,  which  renders  a  gift  causa  mortis  from  the  parish- 
ioner to  the  priest  pntna  facie  void,  and  the  burden  is  on 
the  donee  to  prove  that  the  donor's  intention  to  make  the 
gift  originated  with  the  donor,  without  the  donee's  influence. 
(Dowie  V.  Driscoll,  203  III  480;  Gilmore  v.  Lee,  237  id. 
402.)  This  rule,  however,  does  not  apply  in  the  case  of 
gifts  by  will.  (Mic/tael  v.  Marshall,  201  111.  70;  Yess  v. 
Yess,  255  id.  414.)  As  stated  in  the  latter  case,  on  page  419 
of  the  opinion:  "To  place  the  burden  of  proof  upon  one 
standing  in  a  confidential  relation  to  show  the  absence  of 
fraud  or  undue  influence  in  the  making  of  a  will,  such  per- 
son must  be  shown  to  have  been  directly  connected  in  some 
manner  with  the  making  of  the  will. — In  re  Will  of  Barry, 
219  111.  391."    See,  also,  Lloyd  v.  Rush,  273  111.  489. 

As  to  the  question  of  the  burden  of  proof,  a  similar 
question  arose  in  the  case  of  Michael  v.  Marshall,  supra,  in 
which  it  was  held  that  proof  that  the  executor  had  been  the 
guardian  of  the  testatrix  until  a  short  time  before  the  will 
was  made  and  that  members  of  his  family  were  substantially 
benefited  by  the  will,  which  he  assisted  in  preparing  no  fur- 
ther than  to  request  the  attendance  of  witnesses,  did  not 
cast  upon  the  defendants  the  burden  of  proving  there  was 
no  undue  influence,  although  such  facts  might  be  considered 
by  the  jury  as  bearing  upon  the  question.  In  discussing  this 
question  it  is  said  on  page  76  of  the  opinion :  "As  a  matter 
of  law,  the  burden  of  proof  in  any  case  is  determined  by 
the  issues  and  it  does  not  shift,  but  at  the  end  the  party 
upon  whom  the  burden  rests  by  the  pleadings  must  have  sus- 
tained his  position  by  a  preponderance  of  evidence.  (Phelps 
V.  Jenkins,  4  Scam.  48;  SUngloff  v.  Bruner,  174  111.  561 ; 
5  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 30.)  The  burden 
of  proof  is  often  spoken  of  as  equivalent  to  the  duty  of  in- 
troducing evidence  to  meet  or  overcome  a  prima  facie  case, 
and  in  asking  the  court  to  instruct  the  jury  that  by  the  proof 
of  certain  facts  the  burden  was  cast  on  the  defendants,  the 
complainant  in  fact  sought  to  have  the  court  tell  the  jury 
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that  such  facts  constituted  a  prima  facie  case  for  complain- 
ant on  the  question  of  undue  influence/' 

The  relationship  of  the  testator  and  appellee  Peterson 
was  established  by  the  evidence,  but  as  to  whether  he  in- 
fluenced the  testator  by  advising  or  suggesting  or  directing 
how  the  will  should  be  made  or  coerced  him  into  making 
the  will  was  a  question  for  the  jury.  We  have  read  with 
care  all  the  evidence  in  the  record  on  this  point,  and  we  are 
unable  to  say  that  the  verdict  was  manifestly  against  the 
weight  of  the  evidence.  If,  as  claimed  by  appellant,  Peter- 
son went  to  the  attorney  who  drew  the  will  and  instructed 
him  how  to  draw  it,  and  after  it  was  prepared  took  the 
testator  to  the  attorney's  office  and  had  him  execute  the 
will  he  had  caused  to  be  prepared,  then  undue  influence 
would  be  presumed  and  the  will  should  be  set  aside  as  not 
the  will  of  the  testator,  unless  it  be  further  established  by 
the  evidence  that  the  will  as  drawn  after  all  expressed  just 
what  the  testator  wanted,  free  from  any  action  or  influence 
of  the  beneficiary,  Peterson.  Conceding  that  the  burden 'of 
proof  was  on  Peterson  to  show  that  the  bequest  to  him  of 
the  one-fifth  portion  of  the  testator's  estate  was  the  free 
and  voluntary  act  of  the  testator,  uninfluenced  by  him,  he 
was  called  as  a  witness  by  the  contestant;  The  attorney, 
Johnson,  who  drew  the  will,  and  the  stenographer  to  whom 
it  was  dictated,  also  testified.  The  circumstances  surround- 
ing* the  making  of  the  will  were  fully  brought  out.  It  was 
for  the  jury  to  say,  under  the  issues  submitted  to  them, 
whether  the  will  in  question  was  the  result  of  undue  influ- 
ence, and  we  are  unable  to  say  that  the  verdict  of  the  jury 
was  palpably  against  the  weight  of  the  evidence  or  that  the 
proponents  failed  to  overcome  the  presumption  which  the 
contestant  claims  should  be  inferred  from  the  relationship 
and  actions  of  appellee  Peterson. 

The  testator  had  made  a  prior  will  several  years  before, 
which  had  been  left  in  the  custody  of  a  banker,  Jacob  Jacob- 
son,  at  Bishop  Hill.    Jacobson  was  called  as  a  witness,  and 
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was  allowed  to  testify,  over  the  objection  of  the  contestant, 
that  the  contestant  had  not  been  made  a  beneficiary  by  such 
prior  will.  In  Preund  v.  Becker,  235  111.  513,  we  held  that 
prior  wills  containing  the  same  provisions  and  making  the 
same  disposition  of  the  property  as  a  last  will  and  testament 
are  competent  evidence  to  be  considered  to  rebut  the  charge 
of  undue  influence  having  been  exercised  to  procure  the  exe- 
cution of  the  last  will,  and  in  Kaenders  v.  Montague,  180 
HI.  300,  it  is  said  on  page  307  of  the  opinion :  "Where  a 
testator,  being  of  sound  mind  and  free  from  the  control  of 
any  undue  influence,  disposes  of  his  property  by  a  prior 
will,  and  the  disposition  which  he  thereby  makes  of  his 
property  approximates  very  nearly  to  the  provisions  of  the 
will  which  is  contested,  such  circumstance  tends  to  rebut 
the  idea  that  undue  influence  has  been  exercised  to  procure 
the  execution  of  the  last  will.  (Roe  v.  Taylor,  45  111.  485 ; 
Taylor  v.  Pegram,  151  id.  106.)  We  have  also  held  that 
where  a  will  is  charged  to  have  been  executed  through  un- 
due influence,  the  declarations  of  the  testator  made  before 
its  execution  are  admissible,  by  way  of  rebuttal,  to  show 
his  intention  as  to  the  disposition  of  his  property,  upon  the 
ground  that  a  will  made  in  conformity  with  such  declara- 
tions is  more  likely  to  have  been  executed  without  undue  in- 
fluence than  if  its  terms  are  contrary  to  such  declarations. — 
Harp  V.  Parr,  168  111.  459;  Goodbar  v.  Lidikey,  136  Ind.  i." 
An  examination  of  the  evidence  of  Jacobson  shows  thit  it 
was  sought  to  prove  by  him  the  contents  of  such  former 
will.  He  had  known  at  one  time  of  the  provisions  of  such 
will  but  could  not  remember  all  of  its  contents.  He  did 
remember  that  the  will  contained  no  provision  in  favor  of 
the  contestant,  who  was  the  nearest  living  relative  of  the 
testator  at  the  time  of  his  death.  This  evidence  was  brought 
out  in  connection  with  statements  made  by  the  testator  to 
Jacobson  and  others  as  to  the  reason  why  he  did  not  leave 
his  brother,  the  contestant,  anything,  the  reason  assigned  be- 
ing that  the  brother  had  enough,  and  the  further  fact  that 
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the  brothers  had  had  a  disagreement  several  years  before, 
the  contestant  claiming  that  the  testator  owed  him  money 
•which  he  should  have  contributed  to  the  support  of  their 
father,  and  had  coerced  him  into  deeding  him  ten  acres  of 
land  to  even  up  the  account  between  them,  which  action  of 
his  brother  the  testator  resented.  While  ordinarily  it  would 
be  improper  to  give  evidence  of  what  was  not  contained 
in  a  former  will,  we  do  not  think,  under  the  facts  in  this 
case,  that  the  evidence  was  improper  or  at  least  was  not 
reversible  error. 

Instructions  Nos.  2,  7  and  12  given  on  behalf  of  the 
proponents  are  complained  of,  oi)  the  ground  that  they  direct 
a  verdict  for  the  proponents.  An  examination  of  these  in- 
structions discloses  that  they  are  free  from  such  objection. 
Instruction  No.  2  instructed  the  jury  that  if  they  found, 
from  the  evidence,  that  the  testator,  by  reason  of  grati- 
tude and  affection  for  Peterson  and  his  attachment  for  the 
Swedish  Methodist  Church,  desired  to  assist  other  bene- 
ficiaries of  the  church  by  making  the  claimed  will,  and  of 
his  own  mind  and  will  signed  the  will  in  question,  then  the 
document  was  a  valid  one,  and  they  should  answer  yes  on 
the  first  issue  of  law  submitted  and  no  on  the  second.  The 
case  went  to  the  jury  on  both  the  issues  originally  submit- 
ted, and  the  instruction,  in  effect,  simply  told  the  jury,  if 
they  found,  from  the  evidence,  that  the  testator  had  reasons 
for  making  his  will  and  did  so  of  his  own  free  will,  how 
they  should  find  on  the  issues.  Instruction  No.  7  informed 
the  jury  that  if  they  believed,  from  the  evidence,  that  the 
testator  had  a  settled  and  determined  purpose  that  no  por- 
tion of  his  estate  should  go  to  Jonas  Pilstrand,  the  con- 
testant, they  could  take  such  purpose  into  consideration  in 
determining  whether  the  paper  introduced  in  evidence  was 
his  last  will  and  testament  or  was  procured  by  fraud  and 
undue  influence.  We  see  nothing  wrong  with  this  instruc- 
tion under  the  facts  in  this  case.  Instruction  No.  12  in- 
formed the  jury  that  undue  influence,  in  order  to  render  a 


54  PiLSTRAND  V.  SWEDISH  M.  E.  Church.         [275  IIL 

will  invalid,  must  be  connected  with  the  execution  of  the 
will  and  operating  at  the  time  the  will  was  made,  and  the 
fact  that  the  beneficiaries  of  the  will,  or  some  of  them,  were 
those  by  whom  the  testator  was  surrounded  and  with  whom 
he  stood  in  confidential  relations  at  the  time  of  the  execu- 
tion of  the  will,  or  the  fact  that  the  provisions  of  the  will 
were  for  the  benefit  of  those  persons,  or  that  the  provisions 
of  the  will  may  seem  unreasonable,  are  not,  alone,  grounds 
for  inferring  undue  influence,  and  if  the  jury  believed,  from 
the  evidence,  that  the  testator  had  sufficient  mind  and  mem- 
ory at  the  time  of  the  execution  of  the  will  to  know  and 
understand  the  business  he- was  engaged  in  and  recollected 
the  property  he  meant  to  bequeath  and  the  persons  to  whom 
he  meant  to  give  it,  and  that  he  executed  said  alleged  will 
freely  and  voluntarily,  and  there  was  no  substitution  of  the 
will  of  the  Rev.  Peterson  for  the  will  of  Olof  Pilstrand, 
then  they  should  find  that  the  will  was  not  procured  by 
undue  influence.  We  think  that  this  instruction  would  be 
fairly  understood  to  mean  merely  that  the  fact  that  the 
beneficiaries  in  the  will,  or  some  of  them,  were  those  with 
whom  the  testator  stood  in  confidential  relations  or  was 
surrounded  at  the  time  of  the  execution  of  the  will,  is  not, 
alone,  ground  for  inferring  undue  influence. 

Even  under  the  rule  contended  for  by  contestant,  in  or- 
der to  create  a  presumption  of  undue  influence  in  the  mak- 
ing of  a  will  the  fact  must  appear  that  the  parties  in  whose 
favor  the  will  is  made  actually  procured  or  in  some  way 
influenced  the  making  of  such  will.  An  examination  of  the 
entire  series  of  instructions  shows  that  the  court  instructed 
the  jury  in  behalf  of  the  contestant  fully  and  fairly  on  his 
theory  of  the  case,  and  in  at  least  three  instructions  (Nos.  4, 
9  and  10)  given  on  behalf  of  the  contestant  the  court  in- 
structed the  jury  as  to  the  presumption  of  undue  influence 
fully  as  favorably  as  he  was  entitled  to.  In  instruction 
No.  4  the  jury  were  informed  that  the  presumption  of  un- 
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due  influence  arises  when  it  appears  that  a  beneficiary  un- 
der tjie  will  occupied  a  fiduciary  or  confidential  relation 
toward  the  testator  or  person  making  the  will,  and  that 
such  beneficiary  was  the  dominant  party  and  the  testator 
the  dependent  party  and  the  beneficiary  had  the  will  drawn 
according  to  his  directions,  and  when  such  a  presumption 
arises  it  can  be  overcome  only  by  proof  that  the  alleged 
will  was  not  obtained  by  undue  influence.  By  instruction 
No.  9,  which  is  a  long  one,  the  jury  were  instructed  that 
if  they  believed,  from  the  evidence,  (setting  out  the  leading 
facts  in  the  evidence  surrounding  the  relationship  of  the 
parties  and  the  execution  of  the  will  as  heretofore  given,) 
that  then  the  law  presumes  the  alleged  will  to  have  been 
obtained  by  undue  influence  of  said  Peterson  upon  Pilstrand, 
and  that  such  presumption  must  continue  and  prevail  un- 
less it  is  overcome  by  proof  that  said  alleged  will  was  not 
obtained  by  undue  influence.  Contestant's  given  instruction 
No.  10  was  to  the  same  effect  as  instructions  Nos.  4  and  9. 
In  all,  fifteen  instructions  were  given  by  the  court  on  be- 
half of  the  contestant  and  thirteen  were  refused.  Only  one 
of  the  refused  instructions  is  referred  to  in  the  argument, 
and  we  think  that  was  sufficiently  covered  by  the  other  in- 
structions. 

From  a  consideration  of  the  entire  record  it  sufficiently 
appears  that  there  was  a  fair  trial  and  that  the  contestant 
was  given  full  opportunity  to  prove  his  case  and  show  that 
the  will  in  question  was  the  result  of  undue  influence  exer- 
cised by  appellee  Peterson.  The  question  was  fairly  submit- 
ted to  the  jury,  and  we  see  no  reason  why  the  verdict,  and 
the  decree  founded  thereon,  should  be  disturbed,  and  the 
decree  will  accordingly  be  affirmed.        ^^^^^^  affirmed. 
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The  Great  Western  Oii,  Refining  and  Pipe  Line  Com- 
pany, Appellant,  vs.  The  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company,  Appellee. 

Opinion  filed  October  24,  ipi6, 

1.  Appeals  and  errors — Appellate  Court  opinion  may  be  ex- 
amined to  ascertain  reasons  for  judgment.  While  error  cannot  be 
assigned  on  the  opinion  of  the  Appellate  Court,  yet  the  opinion  is 
part  of  the  files  of  the  case  and  is  the  source  from  which  the  Su- 
preme Court  is  to  determine  the  reasons  for  the  judgment  of  the 
Appellate  Court. 

2.  Same — when  decisions  of  the  Inter-State  Commerce  Com- 
mission cannot  be  considered.  Decisions  of  the  Inter-State  Com- 
merce Commission  which  were  not  introduced  in  evidence  in  the 
lower  court  cannot  be  considered  by  the  Supreme  Court  either  as 
evidence  or  authority. 

3.  Jurisdiction — when  a  State  court  has  jurisdiction  of  a  suit 
against  inter-State  carrier.  A  State  court  has  jurisdiction  of  a 
suit  by  a  shipper  against  an  inter-State  carrier  to  recover  an  al- 
leged overcharge  on  a  shipment  billed  as  petroleum  tailings,  which 
the  carrier,  on  inspection,  pronounced  fuel  oil  and  charged  for  at 
the  rate  per  hundred  pounds  fixed  by  the  Inter-State  Commerce 
Commission  for  fuel  oil,  where  the  only  question  is  whether  the 
shipment  was  actually  petroleum  tailings  or  fuel  oil. 

Duncan,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Robert  H.  Scott,  Judge, 
presiding. 

OssiAN  Cameron,  for  appellant. 

J.  N.  Davis,  (H.  H.  Field,  of  courtsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellant,  the  Great  Western  Oil  Refining  and  Pipe 
Line  Company,  recovered  a  judgment  for  $174.66  against 
the  appellee,  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  in  the  municipal  court  of  Chicago.    On  appeal  to 
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the  Appellate  Court  for  the  First  District  the  judgment  was 
reversed,  and  this  appeal  has  been  perfected  from  the  judg- 
ment of  the  Appellate  Court  on  a  certificate  of  importance. 

The  Appellate  Court  passed  upon  but  one  question,  that 
of  the  jurisdiction  of  the  municipal  court  over  the  subject 
matter  of  the  suit,  and  its  judgment  of  reversal  is  based 
solely  upon  the  ground  that  the  municipal  court  was  with- 
out jurisdiction.  While  we  review  only  the  judgment  of 
the  Appellate  Court  and  error  cannot  be  assigned  upon  the 
opinion  of  that  court,  it  is  a  part  of  the  files  of  the  case 
and  is  the  source  from  which  we  are  to  determine  the  rea- 
sons for  the  deycision  and  judgment  of  that  court.  (Sixby 
v.  Chicago  City  Railway  Co.  260  111.  478. )  From  the  opin- 
ion of  the  Appellate  Court  it  appears  that  this  one  question, 
alone,  was  considered. 

The  appellant  shipped  three  cars  loaded  with  material, 
which  was  billed  as  petroleum  tailings,  from  Erie,  Kansas, 
to  two  points  in  Illinois  and  one  in  Wisconsin  over  the  line 
of  appellee.  This  suit  was  brought  in  the  municipal  court 
to  recover  an  alleged  overcharge  by  appellee  for  the  trans- 
portation of  this  material.  The  commodity  shipped  in  the 
three  cars  was  described  in  the  bill  of  lading  as  petroleum 
tailings.  Prior  to  the  delivery  of  the  cars  to  the  consignees 
named  they  were  inspected  by  appellee  and  the  contents  of 
the  cars  were  pronounced  to  be  fuel  oil.  The  record  dis- 
closes, and  it  is  conceded  by  both  parties,  that  the  tariff 
fixed  by  the  Inter-State  Commerce  Commission,  and  which 
was  binding  on  appellee,  specified  a  rate  of  eighteen  cents 
per  one  hundred  pounds  from  Erie,  Kansas,  to  the  points 
of  destination  of  the  three  cars  on  petroleum  tailings  and 
of  twenty-seven  cents  per  one  hundred  pounds  on  fuel  oil. 
The  question  of  a  reasonable  or  proper  rate  is  nowise  in- 
volved. The  only  question  raised,  and  the  only  one  the 
court  was  called  upon  to  determine,  was  whether  the  com- 
modity shipped  was  petroleum  tailings  or  fuel  oil.  This 
was  simply  a  question  of  fact  and  was  a  proper  one  to  be 
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presented  to  the  municipal  court  for  determination.  If  it 
be  found  that  the  commodity  was  petroleum  tailings,  then 
the  tariff  charged  constituted  an  overcharge  and  the  judg- 
ment entered  in  the  municipal  court  was  proper.  If,  on  the 
other  hand,  it  should  be  found  that  the  commodity  shipped 
was  fuel  oil,  then  the  tariff  charged  was  a  proper  one  and 
judgment  should  have  been  entered  in  favor  of  the  defend- 
ant for  costs. 

The  case  was  tried  without  a  jury.  The  trial  court  re- 
fused to  hold  as  the  law  that  the  court  was  without  juris- 
diction. Appellee  cites  numerous  cases  in  support  of  its 
contention  that  the  question  involved  is  one  which  primarily 
comes  within  the  jurisdiction  of  the  Inter-State  Commerce 
Commission ;  that  this  question  has  never  been  decided  by 
the  Inter-State  Commerce  Commission,  and  that  a  State 
court  has  no  jurisdiction  over  a  suit  which  involves  the  in- 
terpretation and  construction  of  inter-State  tariffs  that  have 
not  been  construed  and  adjudicated  by  the  Inter-State  Com- 
merce Commission.  None  of  the  cases  cited  are  applicable 
or  have  a  bearing  upon  the  question  raised.  The  court  is 
not  called  upon  in  this  case  to  determine  whether  the  rate 
fixed  by  the  commerce  commission  is  proper  and  reasonable, 
or  in  any  way  to  interpret  and  construe  inter-State  tariffs 
that  have  not  been  construed  and  adjudicated  by  the  Inter- 
State  Commerce  Commission.  The  Inter-State  Commerce 
Commission  has  fixed  tariff  rates,  which  the  appellee  has 
adopted,  upon  petroleum  tailings  and  upon  fuel  oil.  The 
simple  question  of  fact  of  what  did  the  commodity  shipped 
in  the  three  cars  in  question  consist  was  presented  for  de- 
termination. Should  it  be  determined  that  the  contents  of 
the  cars  consisted  of  petroleum  tailings  then  the  lower  rate 
should  prevail  and  appellant  is  entitled  to  recover  for  the 
overcharge.  Should  it  be  determined,  on  the  other  hand, 
that  the  commodity  shipped  consisted  of  fuel  oil,  then  the 
higher  rate  must  prevail  and  the  tariff  charged  by  appellee 
was  proper. 
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The  question  here  presented  is  essentially  different  from 
that  raised  and  determined  in  Texas  and  Pacific  Railway 
Co.  V.  American  Tie  and  Lumber  Co.  Limited,  234  U.  S. 
138,  strongly  relied  upon  by  the  appellee  and  cited  and  re- 
lied upon  by  the  Appellate  Court  in  coming  to  its  decision. 
In  that  case  the  tie  and  lumber  company  sued  the  railroad 
company  to  recover  damages  alleged  to  have  resulted  from 
the  refusal  to  furnish  cars  for  the  loading  of  oak  railway 
cross-ties  for  shipment  from  points  in  Arkansas  and  Lou- 
isiana to  Linwood,  Kansas.  It  appeared  that  the  railroad 
company  had  issued  and  filed  with  the  Inter-State  Com- 
merce Commission  its  joint  lumber  tariff  on  lumber,  includ- 
ing oak  lumber.  The  railroad  company  refused  to  trans- 
port the  ties  at  the  tariff  rate  fixed  for  lumber,  claiming 
that  the  rate  did  not  include  the  rate  on  oak  railway  cross- 
ties  but  that  cross-ties  were  recognized  as  a  separate  and 
distinct  freight  commodity,  and  that  the  railroad  company 
had  not  at  that  time  filed  with  the  Inter-State  Commerce 
Commission  any  tariff  under  which  it  could  lawfully  accept 
oak  cross-ties  for  inter-State  shipment  at  a  through  rate. 
While  the  contention  is  made  here  that  petroleum  tailings 
is  the  same  commodity  as  fuel  oil,  the  Inter-State  Commerce 
Commission  has  recognized  them  as  different  commodities 
by  fixing  a  separate  and  distinct  rate  for  each.  The  Ameri- 
can Tie  and  Lumber  Co.  case,  supra,  would  be  in  point  here 
if  a  rate  had,  in  fact,  been  fixed  on  oak  cross-ties  and  the 
contention  was  being  made  that  the  lumber  rate  should  ap- 
ply to  the  shipment  for  the  reason  that  cross-ties  were  lum- 
ber. The  only  question  presented  in  this  case  is,  was  there 
an  overcharge  on  these  shipments  ?  This  is  a  question  which 
the  State  courts  have  the  power  to  determine.  (Inter-State 
Commerce  act,  sec.  22 ;  Hardaway  v.  Southern  Railway  Co. 
90  S.  C.  475 ;  Kansas  City  Southern  Railway  Co.  v.  Tonn, 
[Ark.]  143  S.  W.  Rep.  577.)  The  case  should  have  been 
reviewed  upon  its  merits.    , 
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Certain  decisions  of  the  Inter-State  Commerce  Commis- 
sion have  been  referred  to  and  quoted  from  by  appellant. 
They  were  not  introduced  in  evidence  and  therefore  cannot 
be  considered  either  as  evidence  or  authority.  Robinson  v. 
Baltimore  and  Ohio  Railroad  Co,  222  U.  S.  506. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  cause  is  remanded  to  that  court,  with  directions  to  con- 
sider the  errors  assigned  upon  the  merits. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Duncan,  dissenting. 


The  City  of  Chicago,  Appellee,  vs.  Charwtte  Hirschi<, 

Appellant. 

Opinion  Hied  October  24,  ipi6. 

1.  SpEciai.  assessments — when  judgment  of  the  city  council  is 
conclusive  as  to  whether  improvement  is  necessary.  The  neces- 
sity, character  and  extent  of  an  improvement  are  committed  to  the 
judgment  of  the  city  council,  and  its  judgment  is  conclusive  un- 
less the  court  is  clearly  satisfied  that  its  action  has  been  oppres- 
sive and  without  reasonable  grounds. 

2.  Same — ordinance  requiring  two  water  mains  in  one  street  is 
not  unreasonable.  An  ordinance  requiring  two  water  mains  in  a 
street  cannot  be  said  to  be  so  unreasonable  as  to  constitute  an 
abuse  of  discretion  by  the  council  where  the  objector  offers  no  evi- 
dence and  the  city  introduces  a  general  ordinance  providing  that 
two  water  mains  shall  be  laid  in  streets  of  exceptional  width  which 
are  to  occupied  by  street  car  tracks  and  makes  proof  tending  to 
bring  the  street  to  be  improved  within  the  terms  of  such  ordinance. 

3.  Same — assessment  roll  prima  facie  evidence  of  correctness 
of  amount  assessed.  The  statute  makes  the  assessment  roll  prima 
facie  evidence  of  the  correctness  of  the  amount  assessed  against 
each  objecting  owner,  and  the  introduction  of  the  assessment  roll 
makes  a  prima  facie  case. 

4.  Same — what  issues  raised  by  objection  that  special  assess- 
ment is  unjust.  Where  the  objection  to  a  special  assessment  is 
that  it  is  unjust  and  oppressive  the  issues  to  be  tried  are  whether 
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the  property  will  be  benefited  as  much  as  it  is  assessed  and  whether 
it  is  assessed  more  than  its  proportionate  share  of  the  cost. 

5.  Same — what  determines  whether  property  is  assessed  more 
than  its  proportionate  amount.  The  question  whether  an  owner's 
property  is  assessed  more  than  its  proportionate  amount  is  to  be 
determined  by  inquiring  what  proportion  the  assessment  bears  to 
the  whole  amount  assessed  on  all  the  lands  and  lots,  and  not  by 
comparing  it  with  the  assessment  on  any  particular  lot  or  lots. 

Appeai,  from  the  County  Court  of  Cook  county;  the 
Hon.  S.  N.  Hoover,  Judge,  presiding. 

HiRSCHi,  &  HiRSCHi.,  for  appellant. 

Harry  F.  Atwood,  and  Wiluam  E.  Mason,  (SamueIv 
A.  Ettelson,  Corporation  Counsel,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  the  confirmation  of  a  special  as- 
sessment for  the  cost  of  water  supply-pipes  laid  in  certain 
streets.  The  appellant's  objections  which  are  argued  are, 
that  the  ordinance  was  unreasonable  in  requiring  two  mains 
to  be  placed  in  Crawford  avenue,  on  which  the  objector's 
property  fronts,  while  only  one  main  is  laid  in  the  other 
streets ;  that  there  is  an  unjust  distribution  of  the  cost  be- 
tween the  public  and  the  private  property  and  an  unjust 
discrimination  between  the  parcels  of  private  property,  the 
objector's  property  being  assessed  $950  while  correspond- 
ing property  upon  another  street  further  west  was  assessed 
only  $709. 

No  evidence  was  introduced  on  the  part  of  the  appel- 
lant. It  was  shown  by  the  city  that  in  19 14  an  ordinance 
was  passed  directing  that  in  streets  of  exceptional  width  and 
streets  which  were  to  be  occupied  by  car  tracks  the  city 
should  lay  two  water  mains  for  the  purpose  of  eliminating 
long  service  pipes,  which  would  cross  under  the  tracks  from 
one  side  of  the  street,  and  that  plans  had  been  made  to 
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carry  out  the  provisions  of  that  ordinance;  that  Crawford 
avenue  is  a  section  line  street  and  there  is  every  reason  to 
suppose  that  it  will  be  used  as  a  car  line  street;  that  the 
advantage  of  putting  in  two  mains  is  that  it  removes  the 
necessity  for  having  service  pipes  under  the  car  tracks,  it 
shortens  the  service  pipes,  thereby  reducing  the  cost  to  the 
property  owners,  and  that  it  makes  it  unnecessary  to  put  in 
so  many  service  pipes  but  they  can  be  left  to  be  installed 
when  needed. 

We  cannot  say  that  an  ordinance  requiring  two  water 
mains  in  a  street  is  so  unreasonable  as  to  constitute  an  abuse 
of  discretion  by  the  council  or  an  arbitrary  imposition  of 
an  unjust  burden  upon  the  owners  of  property.  The  neces- 
sity, character  and  extent  of  the  improvement  are  commit- 
ted to  the  judgment  of  the  city  council,  and  their  judgment 
is  conclusive  unless  the  court  is  clearly  satisfied  that  their 
action  has  been  oppressive  and  without  reasonable  grounds. 
(City  of  Marengo  v.  Eichler,  245  111.  47.)  This  case  is  not 
of  that  character.  There  may  be  fair  room  for  difference 
of  opinion  as  to  the  desirability  of  having  two  water  mains, 
but  we  cannot  say  that  the  decision  of  that  question  by  the 
council  was  unreasonable,  unjust  or  oppressive. 

The  statute  makes  the  assessment  roll  prima  facie  evi- 
dence of  the  correctness  of  the  amount  assessed  against  each 
objecting  owner.  The  issues  to  be  tried  were  whether  the 
property  would  be  benefited  as  much  as  it  was  assessed  and 
whether  it  was  assessed  more  than  its  proportionate  share  of 
the  cost  of  the  improvement.  There  was  no  evidence  on 
these  issues.  The  appellant  insists  that  because  her  property 
was  assessed  a  greater  amount  than  that  of  other  owners 
similarly  situated  on  other  streets  the  assessment  should  be 
the  same.  It  has  been  often  held  that  the  question  whether 
an  owner's  property  is  assessed  more  than  its  proportionate 
amount  is  to  be  determined  by  inquiring  what  proportion 
the  assessment  bears  to  the  whole  amount  assessed  on  all 
the  lands  and  lots  and  not  by  comparing  it  with  the  assess- 
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ment  on  any  particular  lot  or  lots.  (City  of  East  St.  Louis 
V.  Illinois  Central  Railroad  Co.  238  III.  296 ;  Clark  v.  City 
of  Chicago,  166  id.  84.)  The  total  amount  of  the  assess- 
ment was  $23,811.45,  of  which  $20,668  was  assessed  upon 
the  abutting  property  and  $3143.45  against  the  city.  There 
was  no  evidence  tending  to  contradict  the  prima  facie  case 
made  by  the  introduction  of  the  assessment  roll. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Wii^UAM  R.  Briscoe,  Appellee,  vs.  RussEi.1*  Price  et  al. 

Appellants. 

Opinion  filed  October  24,  ipi6. 

1.  Trusts — when  trust  will  not  result  to  one  who  pays  a  part, 
only,  of  purchase  money.  A  trust  will  not  result  to  one  who  pays 
a  part,  only,  of  the  purchase  money  for  land  conveyed  to  another 
unless  it  be  some  definite  part  of  the  whole  consideration. 

2.  Same — resulting  trust  must  arise,  if  at  all,  zvhen  deed  is  exe- 
cuted. A  resulting  trust  must  arise,  if  at  all,  at  the  time  the  con- 
veyance is  executed,  and  it  cannot  be  created  by  the  subsequent 
advancing  of  funds,  as  a  loan,  to  make  the  deferred  payments. 

3.  Same — a  trust  not  established  if  the  evidence  is  capable  of 
other  reasonable  interpretation.  If  the  evidence  in  a  suit  to  es- 
tablish a  resulting  trust  is  capable  of  reasonable  interpretation  up- 
on theories  other  than  the  existence  of  a  resulting  trust  the  trust 
is  not  established. 

4.  Same — 'Uihen  resulting  trust  is  not  established.  Where  the 
evidence  shows  the  making  of  a  bond  for  deed  to  a  woman  and 
the  subsequent  execution  of  a  deed  to  her,  a  resulting  trust  in 
favor  of  two  of  her  sons,  who  were  minors  at  the  time,  is  not  es- 
tablished by  the  fact  that  they  practically  supported  the  family  and 
gave  most  of  their  earnings  to  their  mother  during  the  time  the 
land  was  being  paid  for. 

5.  Parent  and  ciiii,iy-^when  mother  is  entitled  to  earnings  of 
minor  children.  Where  the  father  has  abandoned  his  family,  his 
right  to  the  earnings  of  the  minor  children  is  lost  and  the  mother 
is  entitled  to  such  earnings  because  of  her  natural  obligation  to 
support  and  maintain  the  children. 
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AppKai,  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

John  E.  Hogan,  for  appellants. 

J.  A.  Merry,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

Appellee,  by  his  legal  guardian,  Aud  Walters,  filed  his 
bill  for  partition  in  the  circuit  court  of  Christian  county 
against  Russell  Price,  Verna  Price,  Edna  Hall,  Frank  M. 
Price,  Dennis  K.  Price  and  Daisy  Brown.  The  bill  charged 
that  Mary  C.  Price  died  intestate  on  October  22,  1890, 
owning  lots  7  and  8,  in  block  9,  in  the  original  town  of 
Taylorville;  that  she  left  surviving  her  Benjamin  Price, 
Russell  Price,  Frank  M.  Price  and  Dennis  K.  Price,  her 
sons,  and  Alice  Briscoe,  Edna  Hall  and  Daisy  Brown,  her 
daughters,  as  her  only  heirs-at-law ;  that  Benjamin  Price 
and  his  wife  afterwards  died,  leaving  Verna  Price  their 
only  heir-at-law ;  that  Alice  Briscoe  and  her  husband  have 
since  died,  leaving  appellee  as  their  only  son  and  heir-at- 
law,  and  that  appellee  and  the  said  defendants  were  each 
the  owners  of  an  undivided  one-seventh  in  fee  of  said  prem- 
ises as  tenants  in  common.  The  defendants  to  the  bill, 
except  Daisy  Brown,  filed  their  joint  and  several  answers, 
admitting  the  death  of  Mary  C.  Price  and  the  heirship  as 
above  set  forth  but  denying  that  she  owned  the  premises 
described  in  the  bill,  and  averring  that  said  premises  were 
purchased  by  the  defendant  Russell  Price  and  his  brother 
Benjamin  Price,  and  that  the  entire  purchase  price  of  the 
same  was  paid  by  them  in  equal  parts;  that  their  mother 
paid  none  of  the  consideration  for  said  premises,  but  that 
at  the  time  of  said  purchase  Russell  and  Benjamin  Price 
were  minors  and  that  the  property  was  taken  in  the  name 
of  their  mother,  Mary  C.  Price;  that  thereby  a  resulting 
trust  was  created  in  favor  of  the  said  Benjamin  Price  and 
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Russell  Price,  and  that  by  virtue  thereof,  and  by  the  death 
of  Benjamin  Price,  his  daughter,  Verna  Price,  and  Rus- 
sell Price,  became  and  are  the  owners  in  fee  simple  of  said 
premises,  in  equal  parts,  as  tenants  in  common.  It  is  also 
averred  in  the  answer  that  since  the  beginning  of  this  suit 
the  defendants  Edna  Hall  and  husband,  and  Frank  M.  Price 
and  Dennis  K.  Price,  have  conveyed  all  their  right  and  title 
in  said  premises  to  Russell  Price  and  Verna  Price  for  the 
purpose  of  placing  the  title  in  the  proper  owners.  Russell 
Price  and  Verna  Price  also  filed  their  cross-bill,  alleging  the 
same  facts  averred  in  their  answer  as  creating  a  resulting 
trust  and  ownership  in  them  of  said  premises,  and  praying 
that  a  resulting  trust  be  declared  accordingly  and  that  par- 
tition be  made  between  them  of  said  premises.  The  origi- 
nal bill  was  ordered  to  stand  as  an  answer  to  the  cross- 
bill. The  court  dismissed  the  cross-bill  for  want  of  equity, 
and  found  and  decreed  that  William  R.  Briscoe  and  Daisy 
Brown  are  each  entitled  to  a  two-fourteenths  part  in  fee 
simple  of  said  premises  and  that  Verna  Price  and  Russell 
Price  are  each  entitled  to  a  five-fourteenths  part  thereof  in 
fee  simple  and  that  partition  thereof  be  made  accordingly, 
the  said  Daisy  Brown  having  made  default  to  both  the 
original  bill  and  cross-bill.  Verna  Price  and  Russell  Price 
have  perfected  their  appeal  to  this  court. 

The  evidence  in  the  record  shows  that  Mary  C.  Price 
obtained  legal  title  to  said  premises  by  virtue  of  a  warranty 
deed  made  by  William  T.  Vandeveer  to  her  on  the  1 3th  day 
of  May,  1890.  It  further  shows  that  she  received  a  bond 
for  deed  to  said  premises  September  5,  1887,  from  John 
T.  Buckley,  reciting,  in  substance,  that  for  the  sum  of  $900, 
payable  as  follows:  $175  cash,  the  remainder  in  six  notes 
dated  September  5,  1887,  one  for  $25  due  in  thirty  days, 
one  for  $75  due  in  five  months,  one  for  $90  due  in  eleven 
months,  one  for  $90  due  in  seventeen  months,  one  for 
$125  due  in  twenty-three  months  and  one  for  $320  due  in 
twenty-three  months  from  date,  the  obligor,  John  T.  Buck- 
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ley,  would  convey  to  her  said  premises  in  fee  simple  if  she 
paid  said  sums  in  said  notes  mentioned  according  to  the 
terms  thereof.  The  said  bond  contained  thereon  the  fol- 
lowing indorsement:  ''The  money  paid  on  this  is  the 
money  of  Isaiah  Price. — ^J.  G.  D."  The  indorsement  was 
made  by  John  G.  Drennan,  an  attorney  at  law  then  living 
at  Taylorville  and  now  a  resident  of  Chicago,  who  was 
representing  Buckley.  From  his  testimony  it  appears  that 
Buckley,  Dick  Bourne,  Mary  C.  Price  and  one  of  the  Price 
boys  (Ben  Price)  were  present  when  the  bond  for  deed  was 
made,  and  that  at  that  time  Mrs.  Price  did  not  have  the 
cash  payment  and  the  bond  remained  with  him  until  the 
same  could  be  paid;  that  the  $175  was  afterwards  brought 
to  him  by  Ben  (also  known  as  Isaiah)  Price,  and  that  in 
accordance  w-ith  a  custom  of  his  he  noted  the  name  of  the 
boy  who  paid  the  money  but  that  he  is  not  certain  who 
made  the  payments  on  the  bond.  Drennan's  testimony  is 
the  only  evidence  as  to  what  transpired  at  the  making  and 
the  delivery  of  said  bond  and  concerning  the  first  payment. 
Russell  Price,  so  far  as  the  evidence  shows,  had  nothing  to 
do  with  any  part  of  the  transaction  €ind  paid  no  part  of 
the  $175.  There  is  no  evidence  in  the  record  showing  that 
Ben  Price  and  Russell  Price  ever  bought  the  premises  or 
jointly  made  the  first  payment  or  any  other  payment,  ex- 
cept the  testimony  of  Edna  Hall  set  forth  in  the  following 
question  and  answer:  "What  did  they  [Ben  and  Russell 
Price]  do  with  their  wages?" — "Well,  they  maintained  the 
family  with  some  of  it  and  they  bought  this  place,  and  they 
gave  mother  the  money  to  make  the  payments  on  the  place." 
She  did  not  testify  or  show  by  her  testimony  that  she  had 
any  opportunity  to  know  who  really  purchased  this  prop- 
erty. She  states  no  facts  concerning  the  purchase  there- 
of,— only  her  conclusions  as  above  given.  She  also  testified 
that  Ben  and  Russell  were  cigar  makers,  and  that  they 
maintained  the   family  with  their  wages  and  paid  their 
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wages  to  their  mother  to  support  the  family  and  to  make 
payments  on  the  said  lots. 

The  evidence  in  the  record  clearly  shows  that  Ben  and 
Russell  were  very  industrious  boys  and  saved  all  their  earn- 
ings that  they  could  and  paid  them  to  their  mother  in  sup- 
port of  the  family,  consisting  of  their  mother  and  said  chil- 
dren; that  they  all  lived  together  on  said  property  during 
the  time  it  was  being  paid  for,  excepting  Russell,  who 
worked  in  Kansas  at  his  trade  as  cigar  maker  about  two 
years  just  previous  to  his  mother's  death  but  that  his  home 
was  really  at  his  mother's  while  he  worked  in  Kansas ;  that 
he  and  the  minor  children  lived  on  the  premises  for  a  num- 
ber of  years  after  the  mother's  death,  and  that  Russell  col- 
lected whatever  rents  were  paid  for  the  premises  after  Ben's 
death.  Ben  and  Russell  were  both  minors  until  the  death 
of  their  mother,  and  there  is  no  satisfactory  evidence  in 
the  record  tending  to  show  that  she  ever  emancipated  either 
one  of  them,  or  that  they  paid  to  her  their  wages  upon  any 
other  theory  than  their  obligation  as  minor  children  to  a 
parent.  There  is  no  evidence  that  their  father  ever  emanci- 
pated them  or  made  any  claim  upon  them  or  upon  the  fam- 
ily or  that  he  supported  the  family,  but  it  does  appear  that 
he  had  abandoned  his  wife  and  children  before  the  pur- 
chase of  said  lots  and  was  paying  no  attention  to  them. 
Mrs.  Price,  the  mother,  had  no  source  of  income  except  from 
her  children,  and  Ben  and  Russell  furnished  about  all  the 
money,  if  not  all,  that  supported  the  family  after  the  pur- 
chase of  the  said  premises  and  up  to  the  death  of  their 
mother,  while  the  girls  and  the  other  boys  helped  to  do  work 
for  her  about  the  house. 

A  resulting  trust  must  arise,  if  at  all,  at  the  time  of  the 
execution  of  the  conveyance.  A  trust  will  not  result  to 
one  who  pays  a  part,  only,  of  the  purchase  money  of  land 
conveyed  to  another  unless  it  be  some  definite  part  of  the 
whole  consideration,  as  one-half,  one-third,  or  the  like,  and 
the  trust  can  only  arise  from  the  original  transaction  at  the 
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time  it  takes  place  and  at  no  other  time.  The  funds  must 
be  advanced  and  invested  at  the  time  the  purchase  is  made. 
A  resulting  trust  cannot  be  created  by  funds  subsequently 
furnished.  It  is  not  possible  to  raise  such  a  trust  by  the 
subsequent  application  of  the  money  of  a  third  person  in 
satisfaction  of  the  unpaid  purchase  money.  {Reed  v.  Reed, 
135  III.  482;  Dick  V.  Dick,  172  id.  578.)  After  the  appel- 
lee showed  the  legal  title  to  be  in  the  mother,  the  burden  of 
proof  was  cast  upon  appellants  to  prove,  clearly,  strongly, 
unequivocally  and  unmistakably,  the  fact  that  their  money 
was  used  to  pay  for  the  property  in  question  and  under  such 
circumstances  that  equity  would  raise  a  resulting  trust  in 
their  favor,  and  the  proof  of  such  facts  must  be  beyond 
a  doubt.  {Strong  v.  Messiftger,  148  111.  431 ;  Pickler  v. 
Pickler,  180  id.  168.)  The  evidence  does  not  satisfactorily 
connect  Russell  Price  with  the  purchase  of  said  premises  in 
any  way,  and  does  not  even  satisfactorily  show  that  any 
part  of  his  money  or  earnings  composed  any  part  of  the 
$175  cash  payment.  The  best  that  the  evidence  shows  in 
favor  of  the  appellants  is  that  Ben  and  Russell  paid  their 
earnings  to  their  mother  in  support  of  her  and  the  family 
and  to  make  payments  on  said  premises. 

If  the  evidence  is  capable  of  reasonable  explanation 
upon  theories  other  than  the  existence  of  a  resulting  trust 
the  trust  is  not  established.  {Goelz  v.  Goelz,  157  111.  33.) 
Mary  C.  Price  was  entitled  to  the  earnings  of  Ben  Price 
and  Russell  Price,  her  minor  children,  because  of  her  nat- 
ural obligation  to  provide  for  the  maintenance  of  them. 
When  her  husband  abandoned  her  and  her  family  he  lost 
all  claim  to  their  labor  and  their  earnings,  and  his  wife 
was  entitled  not  only  to  her  own  earnings,  but  also  to  the 
earnings  of  her  minor  children.  {Hazelbaker  v.  Goodf el- 
low,  64  111.  238.)  The  natural  conclusion  from  the  evi- 
dence in  the  record  is,  that  Ben  and  Russell  Price  and  their 
mother  considered  that  they  were  in  duty  bound,  as  minor 
children,  to  support  their  mother  and  to  pay  their  earn- 
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ings  to  her  for  that  purpose,  and  that  they  very  dutifully 
paid  the  money  to  her  for  that  purpose  and  very  effectually 
raised  the  funds  necessary  to  support  their  mother  and  her 
children,  and,  perhaps,  to  make  all  the  money  payments  that 
were  made  on  the  purchase  of  said  premises.  If  such  pay- 
ments were  intended  by  them  as  gifts  or  loans  to  the  mother 
for  the  purchase  of  the  property  in  question  a  resulting  trust 
was  not  established  in  this  case.  {Reminger  v.  Joblonski, 
271  111.  71.)  The  evidence  tends  as  much,  or  more,  to  sup- 
port the  theory  of  gifts  or  loans  than  to  support  the  theory 
of  a  resulting  trust. 

The  foregoing  conclusion  is  further  sustained  by  the 
evidence  of  William  T.  Vandeveer,  who  testified  that  on 
May  4,  1889,  Mary  C.  Price  borrowed  of  him  $375  and 
gave  her  note  for  that  amount,  which  he  paid  to  her  in  a 
check;  that  thereupon  John  T.  Buckley  deeded  to  Vande- 
veer the  lots  in  question  to  secure  said  loan;  that  after- 
wards Mary  C.  Price  paid  off  said  note  and  interest  by  the 
following  payments:  August  i,  1889,  $150,  November  9, 
1889,  $100,  and  February  6,  1890,  $141 ;  that  afterwards, 
on  May  13,  1890,  he  made  said  deed  to  Mary  C.  Price  by 
direction  of  Buckley.  The  evidence  does  not  show  what 
Mary  C.  Price  did  with  the  $375  which  she  borrowed  from 
Vandeveer,  but  it  is  probable  that  she  paid  it  to  Buckley,  or 
the  balance  thereof  that  she  owed  him  for  purchase  money. 
The  evidence  does  show  clearly  that  the  transactions  were 
with  Mary  C.  Price  as  the  purchaser  of  said  property,  with- 
out any  sufficient  evidence  to  charge  her  as  a  trustee  thereof 
for  Ben  and  Russell  Price. 

There  are  no  reversible  errors  shown  in  the  record,  and 
the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  PEOPI.E  ex  rel.  Archie  N.  Vance,  County  Collector, 
Plaintiff  in  Error,  vs.  Walter  L.  Ross,  Receiver,  De- 
fendant in  Error. 

Opinion  filed  October  24,  1^16. 

1.  Taxes — right  to  levy  a  hard  road  tax  must  he  strictly  con- 
strued. The  right  to  levy  a  hard  road  tax  is  not  inherent  in  the 
voters  of  a  township  and  the  power  and  authority  to  levy  such  a 
tax  must  be  strictly  construed,  and  the  only  power  conferred  upon 
the  voters  of  a  town  to  impose  such  a  tax  is  found  in  the  Road 
and  Bridge  act  of  191 3. 

2.  Same — under  the  Road  and  Bridge  act  of  1^13  voters  cannot 
impose  hard  road  tax  to  begin  in  the  future.  The  language  of  the 
Road  and  Bridge  act  of  191 3  plainly  indicates  that  a  town  shall  be 
permitted  to  vote  only  upon  the  proposition  of  imposing  a  hard 
road  tax  to  begin  with  the  current  year,  and  nowhere  in  the  act  is 
any  power  or  authority  given  to  the  voters  of  a  town  to  impose 
such  a  tax  to  begin  in  the  future. 

3.  Same — proposition  for  a  hard  road  tax  must  be  voted  on  at 
annual  election  if  possible.  The  Road  and  Bridge  act  of  191 3  con- 
templates having  the  proposition  for  a  hard  road  tax  voted  upon 
at  the  time  of  the  annual  election  when  possible,  and  it  must  be 
voted  upon  at  the  annual  election  if  there  is  time  to  present  the 
proposition  of  imposing  the  tax  for  the  year  in  which  the  election 
is  held. 

4.  Same — purpose  of  provision  of  Road  and  Bridge  act  of  ipi3 
for  a  special  election  to  impose  hard  road  tax.  The  evident  pur- 
pose of  the  provision  of  the  Road  and  Bridge  act  of  1913  provid- 
ing for  the  holding  of  a  special  election  on  the  proposition  of  im- 
posing a  hard  road  tax  is  to  enable  the  voters  of  the  town  to  have 
an  opportunity  to  vote  on  the  proposition  where  the  petition  has 
been  presented  too  late  to  submit  the  question  at  the  annual  town 
election,  and,  in  case  it  carries,  to  have  a  tax  levied  the  same  year. 

Writ  o^  Error  to  the  County  Court  of  Edgar  county ; 
the  Hon.  Dan  V.  Dayton,  Judge,  presiding. 

W.  H.  Hickman,  State's  Attorney,  and  F.  C.  Van- 
Seu^ar,  for  plaintiff  in  error. 

C.  E.  Pope,  and  H.  F.  Driemeyer,  (Chari^es  A. 
ScHMETTAU,  of  counsel,)  for  defendant  in  error. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  county  collector  made  application  in  the  county 
court  of  Edgar  county  for  judgment  and  order  of  sale 
against  the  property  of  Walter  L.  Ross,  receiver  of  the  To- 
ledo, St.  Louis  and  Western  Railroad  Company,  defendant 
in  error,  for  delinquent  taxes  of  1914.  It  was  admitted 
that  the  collector  had  made  a  prima  facie  case,  and  the 
cause  was  submitted  to  the  court  upon  stipulation  as  to 
the  facts. 

The  taxes  objected  to  were  the  hard  road  taxes  for  the 
town  of  Ross.  On  July  24,  191 3,  a  petition  signed  by 
freeholders  and  addressed  to  the  supervisor  of  the  town 
of  Ross  was  presented  to  the  highway  commissioners  of 
that  town  for  "a  special  election  for  the  purpose  of  voting 
for  or  against  levying  a  special  tax  at  the  rate  of  one  dol- 
lar on  each  $100  of  the  assessed  valuation  of  all  the  tax- 
able property,  including  railroads,  in  said  town,  for  each 
year  for  a  period  of  five  years,  beginning  in  1914,  to  be 
used  in  the  construction  and  maintenance  of  gravel,  rock, 
macadam  and  other  hard  roads''  described  in  the  petition. 
The  commissioners  considered  the  petition  and  determined 
to  call  a  special  election.  After  various  steps  had  been 
taken,  notices  of  an  election  to  be  held  on  August  23,  191 3, 
"for  or  against  levying  a  tax  at  the  rate  of  one  dollar 
*  *  *  for  each  year  for  a  period  of  five  (5)  years,  be- 
ginning in  1914,  to  be  used  in  the  construction  and  mainte- 
nance of  gravel,  rock,  macadam  or  other  hard  roads"  there- 
in described,  were  posted. 

Numerous  objections  were  filed  to  the  tax.  The  pro- 
ceedings were  had  immediately  after  the  present  Road  and 
Bridge  act  became  effective,  and  the  steps  taken  in  the  mat- 
ter of  presenting  the  petition,  acting  upon  it  and  the  hold- 
ing of  an  election  were  evidently  designed  to  comply  both 
with  the  new  act  and  the  one  which  it  had  superseded. 
Among  the  objections  to  the  tax  were  three  to  the  effect 
that  the  tax  was  invalid  because  the  proposition  voted  upon 


72  The  People  v.  Ross.  [275  III. 

at  the  special  election  was  for  the  levying  of  a  tax  for  the 
year  191 4  and  for  four  succeeding  years  and  not  for  the 
levying  of  a  tax  for  the  current  year  and  four  succeeding 
years,  it  being  contended  that  the  statute  does  not  warrant 
or  authorize  the  taking  of  a  vote  upon  the  proposition  of 
levying  a  hard  road  tax  to  commence  in  any  year  except 
the  year  in  which  the  election  is  held. 

The  right  to  levy  a  hard  road  tax  is  not  inherent  in  the 
voters  of  a  township.  The  power  and  authority  to  levy 
such  a  tax  is  granted  by  act  of  the  legislature,  and  this 
power  must  be  strictly  construed.  The  only  power  con- 
ferred upon  the  voters  of  a  town  to  impose  a  tax  for  hard 
roads  is  found  in  the  Road  and  Bridge  act  of  191 3.  By 
section  108  of  that  act  it  is  provided  that  on  petition  of  a 
certain  per  cent  of  the  land  owners  who  are  legal  voters  of 
the  town,  addressed  to  the  town  clerk  in  counties  under 
township  organization  or  to  the  district  clerk  of  road  dis- 
tricts in  counties  not  under  township  organization,  the  clerk 
shall,  when  giving  notice  of  the  time  and  place  of  holding 
the  next  annual  town  meeting  or  road  district  election,  also 
give  notice  that  a  vote  will  be  taken  for  or  against  an  an- 
nual tax  in  the  township  or  road  district  for  the  purpose 
of  constructing  and  maintaining  hard  roads.  The  section 
provides  that  the  petition  shall  state  the  location  and  route 
of  the  proposed  road  and  also  the  annual  rate  per  cent,  not 
exceeding  one  dollar  on  each  $100,  and  the  number  of 
years,  not  exceeding  five,  for  which  said  tax  shall  be  lev- 
ied. It  further  provides  that  if  in  any  such  petition  a  spe- 
cial election  shall  be  requested  for  such  purpose  it  shall  be 
called  in  the  manner  provided  for  in  the  act.  Section  no 
provides  that  if  the  result  of  the  election  shall  be  in  favor 
of  a  special  tax  it  shall  be  the  duty  of  the  commissioners 
of  highways  of  towns  or  road  districts  to  levy  an  annual 
tax  in  accordance  with  the  vote  and  certify  the  same  to 
the  county  clerk;  that  the  county  clerk  shall  cause  such 
levy  to  be  extended  on  the  tax  books  for  the  current  year 
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and  for  each  succeeding  year,  as  stated  in  the  certificate, 
provided  the  length  of  time  to  which  the  special  tax  levied 
shall  continue  shall  not  exceed  five  years.  Nowhere  in  the 
act  is  any  power  or  authority  given  to  the  voters  of  a  town 
to  impose  such  a  special  tax  to  begin  in  the  future.  On  the 
other  hand,  the  language  of  the  act  plainly  indicates  that 
the  town  shall  be  permitted  to  vote  only  upon  the  proposi- 
tion of  imposing  a  special  tax  to  begin  with  the  current 
year.  The  act  provides  for  the  holding  of  a  special  election 
when  the  proposition  cannot  be  submitted  at  the  annual 
election,  and  directs  the  county  clerk  to  extend  the  levy 
certified  to  him  on  the  tax  books  for  the  current  year  and 
for  each  succeeding  year.  The  holding  of  a  special  elec- 
tion in  August,  1913,  to  submit  the  proposition  of  levying 
a  special  tax  to  begin  with  the  year  1914  was  entirely  un- 
necessary. The  statute  contemplates  having  this  proposi- 
tion voted  upon  at  the  time  of  the  annual  election  when 
possible,  and  there  would  have  been  ample  time  to  have 
presented  the  proposition  of  imposing  this  tax  for  that  year 
and  for  four  succeeding  years  to  the  voters  of  the  town  at 
the  annual  election  in  1914,  The  evident  purpose  of  pro- 
viding for  the  holding  of  a  special  election  is  to  enable  the 
voters  of  the  town  to  have  an  opportunity  to  vote  on  the 
proposition  when  the  petition  has  been  presented  too  late 
to  submit  the  question  at  the  annual  town  election,  and,  in 
case  it  carries,  to  have  a  tax  levied  the  same  year. 

The  proposition  submitted  to  the  voters  of  the  town  of 
Ross  not  being  such  as  was  authorized  or  permitted  by  the 
statute  the  tax  objected  to  is  invalid. 

In  the  view  we  have  taken  it  is  unnecessary  for  us  to 
pass  upon  the  numerous  other  objections. 

For  the  reason  given,  the  judgment  of  the  county  court 

is  affirmed.  r    »  ^    /r       j 

Judgment  affirmed. 
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The  V11.1.AGE  01^  ME1.ROSE  Park,  Appellee,  z^j.  The  In- 
diana Harbor  Bew  Raii.ro ad  Company,  Appellant. 

Opinion  filed  October  24,  ipid. 

1.  Special  assessments — nature  of  assessment  roll  and  objec- 
tions in  special  assessment  proceeding.  The  assessment  roll  in  a 
proceeding  to  levy  a  special  assessment  stands  in  the  place  of  a 
declaration,  and  the  objections  answer  the  purpose  of  a  plea  to 
the  extent  that  they  give  information  to  the  people  of  the  defense 
intended  to  be  made. 

2.  Same — when  objection  need  not  be  in  writing.  Where  an 
objection  is  made,  on  application  to  confirm  a  special  assessment, 
that  the  petition  was  not  filed  by  any  officer  of  the  municipality, 
and  such  objection  is  understood  by  both  parties  and  is  decided  by 
the  court,  the  case  may  be  submitted  without  a  written  objection. 

3.  Same — petition  must  be  filed  by  some  officer  designated  in 
ordinance.  Under  the  Local  Improvement  act  the  ordinance  must 
designate  some  officer  to  file  the  petition  in  the  name  of  the  munici- 
pality, and  it  is  not  sufficient  to  designate  a  certain  person  to  file 
the  petition  as  attorney  for  the  petitioning  village  where  such  per- 
son has  never  received  an  appointment  as  attorney  for  the  village, 
even  though  there  is  a  general  ordinance  creating  the  office  of  vil- 
lage attorney,  which  has  been  vacant  ever  since  it  was  created. 

AppEai.  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Wii^uams,  Judge,  presiding. 

G1.ENNON,  Cary,  Wai^ker  &  Howe,  for  appellant. 

Ode  L.  Rankin,  (B.  F.  Langworthy,  of  counsel,)  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Indiana  Harbor  Belt  Railroad  Company  appealed 
from  a  judgment  of  the  county  court  of  Cook  county  con- 
firming a  special  assessment  made  by  the  village  of  Mel- 
rose Park  for  the  purpose  of  laying  a  water  main  in  certain 
streets,  and  the  only  question  is  the  jurisdiction  of  the 
county  court. 
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The  statute  requires  the  local  improvement  ordinance  to 
designate  some  officer  to  file  a  petition  in  some  court  of  rec- 
ord in  the  county  in  the  name  of  the  municipality  praying 
that  steps  may  be  taken  to  levy  a  special  assessment  for 
the  improvement,  and  that  it  shall  be  the  duty  of  the  officer 
specified  to  file  the  petition.    In  City  of  Casey  v.  Cincinnati, 
Hamilton  and  Dayton  Railzvay  Co.  263  111.  352,  we  held 
that  the  county  court  could  acquire  jurisdiction  only  by  the 
filing  of  a  petition  by  the  officer  specified  in  the  ordinance. 
The  ordinance  in  question  here  did  not  specify  any  officer 
to  file  a  petition,  but  by  section  6  directed  that  Ode  L. 
Rankin,  as  attorney  for  the  said  village,  be  and  is  hereby 
directed  to  file  a  petition  in  the  county  court  of  Cook 
county,  in  the  State  of  Illinois,  in  the  name  of  the  village 
of  Melrose  Park,  praying  that  steps  may  be  taken  to  levy 
a  special  assessment,  etc.    Rankin  was  not  the  city  attorney. 
There  is  a  general  ordinance  of  the  village  creating  the  of- 
fice, but  the  office  has  been  vacant  ever  since  the  ordinance 
was  passed.    All  the  business  was  done  by  special  appoint- 
ment.   Rankin  had  never  received  an  appointment  as  village 
attorney.    On  the  part  of  the  appellee  it  is  insisted  that  this 
objection  was  not  presented  to  the  county  court  and  that 
there  is  nothing  in  the  abstract  to  show  what  objections 
were  filed.    The  abstract  shows  in  reference  to  the  objec- 
tions filed,  only,  "objections  filed  by  Glennon,  Cary,  Walker 
&  Howe  on  September  9,  19 15,"  without  any  statement  as 
to  what  the  objections  were.     The  abstract  of  the  bill  of 
exceptions  shows  that  on  a  hearing  the  objector  asked  that 
the  petition  be  dismissed  because  there  was  no  officer  of  the 
village  named  in  it  authorized  by  law  to  file  the  petition. 
It  also  shows  that  Rankin  was  examined  as  a  witness  on 
this  question,  and  that  the  court  overruled  the  objection 
that  the  petition  was  not  filed  by  an  officer  of  the  village. 
The  assessment  roll  in  a  proceeding  of  this  character 
stands  in  the  place  of  a  declaration,  and  the  objections  an- 
swer the  purpose  of  a  plea  to  the  extent  that  they  give  in- 
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formation  to  the  people  of  the  defense  intended  to  be  made. 
While  they  are  intended  to  be  in  writing,  there  is  no  rea- 
son why  this  requirement  may  not  be  waived  and  the  par- 
ties may  not  submit  the  case,  if  they  choose,  without  writ- 
ten objections.  There  is  no  question  in  the  record  but  that 
the  objection  was  made,  was  understood  by  both  parties 
and  was  decided  by  the  court. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


EvAUNE  V.  DowuNG  et  al  Appellants,  vs,  Ei.la  E.  M. 

Gii,ui.AND  et  al.  Appellees. 

Opinion  Hied  October  24,  ipi6, 

1.  Wii.i<s — when  judgment  of  probate  court  admitting  will  to 
probate  becomes  conclusive.  The  judgment  of  the  probate  court 
admitting  a  will  to  probate  does  not  become  conclusive  and  a  bar 
to  a  contest  of  the  will,  under  section  7  of  the  Statute  of  Wills, 
until  the  time  for  beginning  such  action  has  expired. 

2.  Same — there  must  be  an  order  admitting  will  to  probate  be- 
fore bill  to  contest  a  will  will  lie.  The  action  to  contest  a  will  is  a 
statutory  proceeding,  and  there  must  be  an  order  admitting  the 
will  to  probate  before  a  bill  to  contest  the  will  will  lie. 

3.  Same — what  is  the  issue  in  a  will  contest  case.  In  a  will 
contest  case  the  validity  of  the  will  is  raised  for  adjudication  on 
its  merits,  and  the  issue  is  whether  the  writing  offered  as  the  will 
of  the  deceased  is  his  last  will  and  testament,  and  not  whether 
the  will  was  properly  or  improperly  admitted  to  probate. 

4.  Same — grounds  for  contesting  a  will  are  not  restricted  by 
.  statute.    The  grounds  upon  which  a  will  may  be  contested,  under 

section  7  of  the  Statute  of  Wills,  are  not  restricted,  and  any  ground 
which,  if  established  by  proof,  will  invalidate  the  will  may  be  made 
the  basis  of  a  contest  under  said  section  if  the  bill  is  filed  within 
the  time  limited  by  the  statute. 

5.  Same — revocation  is  a  proper  ground  for  contesting  a  will  in 
the  circuit  court.  That  a  writing  offered  as  the  will  of  a  decedent 
has  been  revoked  or  that  some  part  of  it  has  been  annulled  or  de- 
stroyed are  proper  grounds  for  contesting  the  will  in  the  circuit 
court  under  the  Statute  of  Wills. 


0«t'IS.]  Bowling  v,  Gilliland.  77 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Frederick  Sass,  for  appellants. 

Frederick  P.  Read,  and  Jonas  O.  Hoover,  for  ap- 
pellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  dismissing  for  want  of  jurisdiction  a  bill  filed 
by  appellants  to  contest  and  set  aside  the  will  of  Lavinus 
B.  Willden,  who  died  June  17,  191 1,  possessed  of  real  and 
personal  property.  An  instrument  in  writing  purporting 
to  be  his  last  will  and  testament  was  admitted  to  probate 
by  the  probate  court  of  Cook  county,  and  within  one  year 
thereafter  the  bill  in  this  case  was  filed  to  contest  and  set 
aside  said  will.  The  will  was  executed  August  24,  1894, 
and  the  bill  alleges  that  on  the  loth  of  March,  1906,  the 
testator,  for  the  purpose  and  with  the  intention  of  revoking 
and  canceling  his  will  so  that  his  property  might  descend  to 
his  heirs-at-law  unless  he  should  afterwards  execute  another 
will,  wrote  upon  the  back  of  said  instrument  or  will,  "This 
is  no  good;  March  10,  1906;  will  try  to  make  one;"  that 
said  Lavinus  B.  Willden  again  on  December  11,  1907,  with 
the  like  purpose  and  intention  of  revoking  said  will  so  his 
property  might  descend  to  his  heirs  according  to  the  statutes 
of  descent  unless  he  subsequently  made  another  will,  wrote 
upon  the  face  of  said  instrument  or  will,  and  along  the  writ- 
ing appearing  thereon  and  over  and  above  his  signature, 
"Not  any  good;  Dec.  11,  1907;  changed  my  mind."  The 
bill  alleges  that  by  these  said  writings  upon  the  will  Lavinus 
B.  Willden  revoked,  canceled  and  rendered  said  instrument 
null  and  void  and  of  no  effect  as  a  will. 

Evaline  V.  Dowling  and  Henrietta  H.  Guinness,  sisters 
of  the  deceased,  and  Ruth  E.  Willden,  a  niece,  were  com- 
plainants in  the  bill  and  are  appellants  here.    Defendants  to 
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the  bill  were  Ella  E.  M.  Gilliland,  a  sister,  Erastus  M.  Will- 
den,  a  brother,  and  Louis  C.  E.  Lateer,  a  half-brother  of 
deceased.  The  complainants  and  defendants  were  the  only 
heirs-at-law  of  deceased.  Ella  E.  M.  Gilliland,  after  an- 
swering the  bill,  by  leave  of  court  withdrew  her  answer  and 
filed  a  plea  setting  up  the  judgment  of  the  probate  court  ad- 
mitting the  will  to  probate,  alleging  said  judgment  estab- 
lished the  will  as  the  last  will  and  testament  of  Lavinus 
B.  Willden  and  that  the  indorsements  on  said  will  were  not 
made  with  the  intention  of  revoking  the  same,  and  that  said 
judgment  not  having  been  appealed  from,  it  was  res  judi- 
cata and  conclusive  and  the  circuit  court  had  no  jurisdic- 
tion to  entertain  the  bill  to  set  aside  the  will  and  declare  the 
same  null  and  void.  On  the  hearing  upon  said  plea  the 
court  entered  a  decree  sustaining  the  plea  and  holding  that 
the  judgment  of  the  probate  court  not  having  been  appealed 
from  was  res  judicata  and  conclusive  and  the  circuit  court 
had  no  jurisdiction  to  entertain  the  bill  to  set  aside  the 
will.    The  decree  dismissed  the  bill  for  want  of  jurisdiction. 

The  only  question  presented  by  this  record  is  whether 
the  circuit  court  erred  in  sustaining  said  plea  and  dismissing 
the  bill  for  want  of  jurisdiction.  The  effect  of  the  indorse- 
ments or  writings  on  the  will  by  Lavinus  B.  Willden  was 
not  adjudicated  in  the  circuit  court  and  cannot  be  passed 
upon  by  this  court  on  this  appeal. 

The  argument  of  appellees  to  sustain  the  decree  is  that 
the  admission  of  the  will  to  probate  was,  in  effect,  a  judg- 
ment  of  the  probate  court  that  the  will  had  not  been  re- 
voked by  the  indorsements  written  upon  it,  that  it  was  the 
last  will  and  testament  of  Lavinus  B.  Willden,  and  that  the 
judgment  not  having  been  appealed  from  was  a  bar  to  a 
bill  to  contest  the  will  upon  the  ground  it  had  been  revoked 
by  said  indorsements.  We  do  not  agree  with  this  conten- 
tion. The  judgment  of  the  probate  court  admitting  the  will 
to  probate  did  not  become  conclusive  and  a  bar  to  a  contest 
of  the  will,  under  section  7  of  the  chapter  on  wills,  until  the 
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time  for  beginning  such  action  had  expired.  Said  section  7 
provides  that  it  shall  be  the  duty  of  the  probate  court  to 
receive  and  admit  wills  to  probate  without  delay  and  grant 
letters  testamentary  thereon,  but  any  person  interested  may, 
within  one  year  after  the  probate  of  a  will,  contest  the  val- 
idity of  the  same  by  bill  in  chancery,  and  an  issue  at  law 
shall  be  made  up  whether  the  writing  produced  be  the  will 
of  the  testator,  which  shall  be  tried  by  jury  in  the  circuit 
court,  "but  if  no  such  person  shall  appear  within  the  time 
aforesaid,  the  probate  shall  be  forever  binding  and  conclu- 
sive on  all  of  the  parties  concerned,  saving  to  infants  or 
non  compos  mentis  the  like  period  after  the  removal  of  their 
respective  disabilities." 

The  action  to  contest  a  will  is  a  statutory  proceeding, 
and  there  must  be  an  order  admitting  the  will  to  probate 
before  the  bill  will  lie.  In  a  will  contest  the  question 
whether  the  will  was  properly  or  improperly  admitted  to 
probate  is  not  the  issue.  The  question  of  the  validity  of 
the  will  is  raised  for  adjudication  on  its  merits,  unaffected 
by  the  action  of  the  probate  court.  The  issue  in  a  suit  to 
contest  a  will  is  whether  the  writing  offered  as  the  will  of 
the  deceased  is  his  last  will  and  testament,  and  not  whether 
it  was  erroneously  admitted  to  probate.  (Page  on  Wills, 
sec.  323.)  "The  proceeding  is  statutory,  the  object  being 
to  give  the  contestant  of  a  will  an  opportunity  to  thoroughly 
investigate  all  the  circumstances  relating  to  the  execution  of 
the  will,  the  capacity  of  the  maker  thereof  to  execute  the 
instrument,  and  other  facts  affecting  the  validity  of  the  will. 
The  statute  definitely  and  distinctly  states  the  issue  to  be 
heard  and  determined  in  the  proceeding  is  whether  the  writ- 
ing produced  be  the  will  of  the  decedent.  No  issue  relating 
to  the  validity  of  the  order  admitting  the  will  to  probate 
is  provided  for  by  the  enactment."  Davis  v.  Upson,  209 
111.  206. 

The  grounds  upon  which  a  will  may  be  contested  un- 
der section  7  are  not  restricted,  and  any  ground  which,  if 
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established  by  proof,  would  invalidate  the  will  may  be  made 
the  basis  of  a  contest  under  said  section  if  the  bill  is  filed 
within  the  time  limited  by  the  statute.  (Heirs  of  Critz  v. 
Pierce,  io6  111.  167;  Chicago  Title  and  Trust  Co,  v.  Brown, 
183  id.  42;  O'Brien  v.  Bonfield,  213  id.  428.)  That  the 
writing  offered  as  the  will  of  decedent  has  been  revoked 
or  that  some  part  of  it  has  been  annulled  or  destroyed  are 
proper  grounds  for  contesting  the  will  under  the  statute. 
IVood  V.  Wood,  263  111.  285;  Wolf  v.  Bollinger,  62  id. 
368 ;  Bvansville  Ice  and  Cold  Storage  Co.  v.  Winsor,  (Ind.) 
48  N.  E.  Rep.  592;  Page  on  Wills,  sec.  323. 

In  Smith  v.  Goodell,  258  111.  145,  a  bill  was  filed  to  con- 
test the  will  of  William  Smith.  One  of  the  grounds  of  the 
contest  was  that  the  will  had  not  been  attested  by  two  cred- 
ible witnesses,  as  required  by  law.  The  proponents  of  the 
will  demurred  to  that  part  of  the  bill  and  the  court  sustained 
the  demurrer.  Contestants  elected  to  stand  by  that  part  of 
their  bill.  The  case  was  tried  under  other  issues  made  by 
the  bill  and  a  decree  entered  sustaining  the  will.  Contest- 
ants appealed  to  this  court,  and  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  that  part  of  the  bill  alleging  the 
will  had  not  been  attested  by  two  credible  witnesses,  as  re- 
quired by  law,  was  the  only  question  discussed  in  the  opin- 
ion of  this  court.  We  held  the  circuit  court  erred  in  sus- 
taining the  demurrer  to  the  portion  of  the  bill  referred  to, 
reversed  the  decree  and  remanded  the  cause,  with  directions 
to  the  circuit  court  to  overrule  the  demurrer.  We  are  un- 
able to  see  any  distinction  between  the  judgment  of  the  pro- 
bate court  in  that  case  and  the  judgment  of  the  probate 
court  in  this  case.  If,  notwithstanding  the  judgment  of  the 
probate  court,  the  validity  of  a  will  may  be  contested  on 
the  ground  that  it  was  not  executed  in  the  manner  required 
by  law,  it  would  be  inconsistent  to  say  it  could  not  be  con- 
tested on  the  ground  that  it  had  been  revoked  and  annulled. 
By  the  terms  of  the  statute  itself  the  judgment  of  the  pro- 
bate court  is  not  binding  so  as  to  bar  a  contest  of  a  will 
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* 
until  one  year  after  the  will  is  admitted  to  probate,  and  that 
construction  has  been  given  it  by  this  court  in  several  cases, 
some  of  which  are  cited  in  this  opinion. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  overrule 

e  p  ea.  Reversed  and  remanded,  with  directions. 


The  PEOPI.E  ex  rel  Maclay  Hoyne,  State's  Attorney,  Ap- 
pellant, vs.  Anthony  J.  Stumpf  et  al.  Appellees. 

Opinion  filed  October  24,  jpi6. 

1.  Parks — the  filing  of  a  petition  for  the  organization  of  park 
district  is  jurisdictional.  Under  the  act  of  June  24,  1895,  for  the 
organization  of  park  districts,  the  filing  of  a  petition  clearly  de- 
fining the  territory  intended  to  be  embraced  within  the  proposed 
district,  signed  by  at  least  one  hundred  legal  voters  resident  within 
the  limits  of  the  proposed  district,  is  jurisdictional,  and  the  county 
judge  is  not  empowered  to  act  and  call  an  election  in  the  absence 
of  such  a  petition. 

2.  Samc — petition  for  organization  of  a  park  district  cannot  be 
amended.  The  proceeding  by  petition  under  the  act  of  June  24, 
1895,  for  the  organization  of  a  park  district  is  purely  statutory,  and 
nowhere  in  the  act  is  any  provision  made  for  the  amendment  of 
the  petition,  and  if  the  petition  lacks  any  of  the  essential  require- 
ments it  will  not  vest  the  county  court  with  jurisdiction  to  act. 

3.  Same — attorney  for  persons  petitioning  for  the  organisation 
of  a  park  district  cannot  file  an  amended  petition  signed  by  him 
alone.  Where  a  petition  for  the  organization  of  a  park  district 
under  the  act  of  June  24,  1895,  does  not  clearly  define  the  terri- 
tory the  petitioners  must  withdraw  their  petition  and  present  an- 
other, and  where  their  attorney  files  an  amended  petition  signed  by 
him,  alone,  the  county  court  has  no  jurisdiction  to  act  and  an  elec- 
tion held  pursuant  thereto  is  void. 

Appeai.  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Richard  S.  Tuthii.1.,  Judge,  presiding. 

MACI.AY  Hoyne,  State's  Attorney,  (  Morton  H.  Eddy, 
of  counsel,)  for  appellant. 

276-  6 
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Chari.es  F.  McKini^ey,  and  Joseph  E.  Fitch,  for  ap- 
pellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Cook  county  dismissing  an  information  in  the  nature  of 
quo  warranto  filed  by  the  People,  on  the  relation  of  the 
State's  attorney  of  Cook  county,  against  Anthony  J.  Stumpf 
and  others,  appellees,  as  commissioners  of  the  River  Park 
District.  The  information  charged  appellees  with  unlaw- 
fully usurping  the  office  of  park  commissioners  and  called 
upon  them  to  show  by  what  right  they  claimed  to  hold  such 
office.  Appellees  answered,  setting  forth  in  detail  the  vari- 
ous steps  and  proceedings  taken  in  the  county  court  of 
Cook  county  in  organizing  the  district.  The  answer  recited 
the  filing  with  the  county  judge  of  a  petition  containing  the 
signatures  of  more  than  one  hundred  legal  voters  residing 
in  the  territory  sought  to  be  organized ;  the  suggestion  of 
record  to  the  county  judge  that  subsequent  to  the  filing  of 
said  petitfbn  a  portion  of  the  territory  embraced  therein 
had  been  organized  into  another  park  district,  known  as 
the  Ravenswood  Manor  Gardens  Park  District;  an  order 
granting  leave  to  amend  the  original  petition  by  excepting 
therefrom  the  territory  so  organized  into  the  Ravenswood 
Manor  Gardens  Park  District;  the  filing  of  an  amended 
petition  in  accordance  with  such  order;  an  order  entered 
by  the  county  judge  for  an  election  in  the  proposed  district 
as  described  in  the  amended  petition ;  an  order  entered  for 
the  giving  of  public  notice  of  such  election  and  due  publica- 
tion and  posting  of  the  same ;  the  election  pursuant  to  such 
notice,  and  the  canvass  of  the  vote,  and  the  order  declaring 
the  result  and  the  due  qualification  of  appellees  as  park 
commissioners.  The  answer  further  recited  that  more  than 
one  hundred  legal  voters  whose  names  were  signed  to  the 
original  petition  resided  within  the  territory  described  in 
the  petition  as  amended ;  that  since  their  election  and  quali- 
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fication  as  commissioners  of  the  River  Park  District  appel- 
lees have  been  acting  as  the  board  of  park  commissioners 
and  have  contracted  indebtedness  in  the  name  of  the  dis- 
trict; that  they  have  made  appropriations  for  the  fiscal 
year  beginning  May  i,  1915,  and  have  passed  an  ordinance 
levying  a  tax  upon  all  the  property  within  the  district  for 
the  year  191 5  and  that  said  tax  levy  is  now  in  course  of 
collection.  To  this  answer  the  relator  filed  four  replica- 
tions. The  first  replication  alleged  that  the  amended  peti- 
tion as  filed  did  not  contain  the  names  of  one  hundred  quali- 
fied voters  although  purporting  so  to  do,  but  was  signed 
by  the  attorney  of  record  for  the  petitioners.  To  this  rep- 
lication appellees  filed  a  general  demurrer,  which  was  sus- 
tained, and  the  relator  elected  to  stand  by  the  replication. 
The  second,  third  and  fourth  replications  set  out  alleged 
defects  in  the  order  for  an  election,  and  in  the  order  giv- 
ing public  notice  of  election,  and  in  the  notice  as  published. 
To  these  replications  appellees  filed  rejoinders.  The  relator 
demurred  to  the  rejoinders,  and  these  demurrers  were  over- 
ruled. In  the  view  we  take  it  will  be  necessary  for  us  to 
consider  only  the  question  raised  on  the  action  of  the  court 
in  sustaining  the  demurrer  of  appellees  to  the  relator's  first 
replication. 

The  answer  to  the  information  does  not  state  by  whom 
the  amended  petition  was  signed,  but  the  replication  states 
expressly  that  it  was  signed  by  no  one  except  the  attorney 
of  record  for  the  petitioners.  The  demurrer  admits  this 
statement  to  be  true,  and  it  is  shown  by  the  proof  made 
by  appellees  that  this  was  the  procedure  taken,  and  an  at- 
tempt is  made  to  justify  this  action  of  the  county  court. 
It  appears  from  the  pleadings  that  the  petition  for  the  or- 
ganization of  the  Ravenswood  Manor  Gardens  Park  Dis- 
trict was  filed  September  i,  19 14,  and  the  petition  for  the 
organization  of  the  River  Park  District  was  filed  Septem- 
ber 16,  1914,  without  knowledge  of  the  filing  of  the  for- 
mer petition  on  September  i,  1914.    On  September  26  the 
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Ravenswood  Manor  Gardens  Park  District  was  fully  organ- 
ized by  order  of  the  county  court.  This  proceeding  having 
been  brought  to  the  attention  of  the  attorneys  for  the  peti- 
tioners, the  organization  of  this  district  was  suggested  of 
record  to  the  county  judge  on  October  2,  19 14,  and  the 
territory  included  within  the  Ravenswood  Manor  Gardens 
Park  District  was  thereupon  excluded  by  an  order  of  the 
court  granting  leave  to  amend  the  petition  for  the  organiza- 
tion of  the  River  Park  District  by  omitting  that  territory. 
The  organization  of  this  district  was  attempted  under 
the  act  of  June  24,  1895,  providing  for  the  organization 
of  park  districts.  (Kurd's  Stat.  1916,  p.  1880.)  By  sec- 
tion 2  of  this  act  it  is  provided  that  any  one  hundred  legal 
voters  resident  within  the  limits  of  the  proposed  district 
may  petition  the  county  judge  of  the  county  in  which  such 
territory  lies,  to  cause  the  question  to  be  submitted  to  the 
legal  voters  of  the  proposed  park  district  whether  they  will 
organize  as  a  park  district  under  the  act ;  that  the  petition 
must  clearly  define  the  territory  intended  to  be  embraced  in 
the  district  and  the  name  of  the  proposed  district,  and  that 
upon  the  filing  of  such  petition  it  shall  be  the  duty  of  the 
county  judge  to  order  an  election  to  be  held  to  determine 
the  question  wTiether  the  proposed  district  shall  be  organ- 
ized. The  filing  of  a  petition  clearly  defining  the  territory 
intended  to  be  embraced  within  the  proposed  district,  signed 
by  at  least  one  hundred  legal  voters  resident  within  the  lim- 
its of  the  proposed  district,  is  jurisdictional,  and  the  county 
judge  is  not  empowered  to  act  and  to  call  an  election  in  the 
absence  of  such  a  petition.  The  proceeding  is  purely  statu- 
tory, and  nowhere  in  the  act  is  any  provision  made  for  the 
amendment  of  the  petition.  If  the  petition  lacked  any  of 
the  essential  requirements,  such  as  a  failure  to  clearly  de- 
fine  the  territory  intended  to  be  embraced  within  the  dis- 
trict or  in  failing  to  be  signed  by  at  least  one  hundred 
legal  voters  resident  within  the  territory,  it  would  not  vest 
the  county  court  with  jurisdiction  to  act.    While  the  origi- 
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nal  petition  did  clearly  define  the  territory  intended  to  be 
embraced  within  the  district,  it  included  within  that  terri- 
tory lands  which  could  not  be  legally  included  within  such 
district.  When  this  situation  was  brought  to  their  atten- 
tion, the  petitioners,  under  the  provisions  of  this  statute, 
had  no  recourse  except  to  withdraw  the  petition  and  pre- 
sent another  which  complied  with  the  requirements  of  the 
statute  and  correctly  defined  the  territory  which  it  was  in- 
tended to  organize  into  a  park  district.  The  attorney  for 
the  petitioners  had  no  more  power  to  present  an  amended 
petition  to  the  county  judge  signed  by  him  alone  than  he 
had  to  thus  present  an  original  petition,  and  it  vested  the 
county  court  with  no  jurisdiction  to  act. 

It  is  suggested  that  the  filing  of  the  amended  petition  in 
this  manner  should  now  be  considered  harmless,  since  the 
question  was  fairly  submitted  to  the  voters  residing  within 
the  territory  at  an  election  and  they  have  determined  by  a 
large  majority  that  such  territory  should  be  organized  into 
the  River  Park  District.  As  the  county  judge  had  no 
power  to  order  the  election,  the  election  was  void  and  its 
result  of  no  effect  whatever.  The  county  judge  had  no 
more  power  to  order  an  election  upon  a  petition  signed  by 
the  attorney  for  the  petitioners  than  he  would  have  had  to 
order  an  election  upon  his  own  initiative  without  any  peti- 
tion at  all.  He  can  only  act  upon  the  filing  of  a  petition 
which  meets  the  requirements  of  the  statute. 

As  it  is  conceded  the  facts  were  correctly  stated  in  the 
replication  and  no  rejoinder  can  be  made  thereto  which 
would  disclose  a  different  situation,  it  is  unnecessary  for  us 
to  determine  the  questions  raised  on  the  demurrers  to  appel- 
lees' rejoinders  to  the  second,  third  and  fourth  replications. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  is  remanded,  with  directions  to 
overrule  the  demurrer  to  the  relator's  first  replication. 

Reversed  and  remanded,  with  directions. 
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Frederick  A.  Thorpe,  Appellee,  vs,  Joseph  W.  Hei^mer 

et  al. — (Jacob  Gi.os,  Appellant.) 

Opinion  filed  October  24,  IQ16. 

1.  Judgments  and  decrees — to  what  interest  in  real  estate  of 
judgment  debtor  the  lien  of  a  judgment  attaches.  The  lien  of  a 
judgment  attaches,  in  the  absence  of  actual  notice,  not  only  to  the 
interest  which  the  judgment  debtor  may  actually  have  in  real  es- 
tate but  to  whatever  interest  the  records  disclose  in  him,  and  a 
purchaser  and  a  judgment  creditor  having  a  lien  stand  upon  the 
same  equity. 

2.  Same — judgment  lien  is  free  from  claims  of  third  parties  in 
absence  of  notice,  actual  or  constructive.  A  judgment  on  a  prom- 
issory note  becomes  a  lien  on  all  property  appearing  of  record, 
free  from  the  claims  of  ail  other  persons  of  which  the  judgment 
creditor  had  no  notice,  either  actual  or  constructive,  and  when 
there  is  no  actual  notice  of  a  trust  deed  the  lien  will  not  be  affected 
by  the  trust  deed  unless  the  record  of  it  is  constructive  notice. 

3.  Same — right  of  assignee  to  enforce  lien  of  a  judgment  where 
there  are  no  equities  between  the  judgment  creditor  and  judgment 
debtor.  The  assignee  of  a  judgment  acquires  only  the  equitable 
right  of  the  judgment  creditor,  subject  to  the  equities  that  may 
exist  between  the  judgment  debtor  and  the  judgment  creditor;  but 
where  there  are  no  equities  between  such  debtor  and  creditor,  an 
assignee  of  the  judgment  is  entitled  tO'  enforce  the  lien  of  it  on 
the  debtor's  real  estate  by  execution  to  the  same  extent  as  the 
creditor  was  entitled. 

4.  Same — unrecorded  mortgage  for  purchase  money  has  no  ef- 
fect on  lien  of  subsequent  judgment.  A  mortgage  to  secure  the 
purchase  money,  even  though  not  recorded,  takes  precedence  over 
a  prior  judgment  lien  against  the  vendee;  but  such  unrecorded 
mortgage  has  no  effect  on  the  lien  of  a  subsequent  judgment,  by 
reason  of  section  30  of  the  Conveyances  act. 

5.  MoRTG.AGES — fact  that  mortgage  notes  tvere  given  for  pur- 
chase money  is  immaterial  where  the  description  does  not  identify 
property.  Where  the  description  of  the  premises  in  a  trust  deed 
does  not  identify  the  property,  the  fact  that  the  notes  were  given 
for  the  purchase  money  is  immaterial  upon  the  question  whether 
the  record  of  the  trust  deed  is  constructive  notice  of  what  was  in- 
tended to  be  conveyed. 

6.  Same — recital  of  a  mortgage  in  an  inventory  is  not  notice  to 
holder  of  judgment  secured  prior  to  the  inventory.    The  recital  of 
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a  mortgage  in  an  inventory  of  the  deceased  debtor's  estate  does  not 
tend  to  show  constructive  notice  to  the  holder  of  a  judgment  se- 
cured two  years  before  the  inventory  was  filed. 

7.  Deeds — the  record  of  a  deed  is  constructive  notice  only  to 
parties  in  same  chain  of  title.  The  record  of  a  deed  is  constructive 
notice  only  to  parties  holding  the  same  chain  of  title,  and  a  pur- 
chaser is  not  required  to  examine  every  record  that  might  by  some 
possibility  affect  real  estate  before  he  can  safely  take  the  title. 

8.  Same — when  a  purchaser  will  be  held  to  knowledge  of  mis- 
description apparent  on  the  face  of  the  deed.  Where  a  descrip- 
tion in  a  conveyance  in  a  chain  of  title  is  erroneous  and  the  error 
is  apparent  on  the  face  of  the  instrument  and  is  of  such  a  char- 
acter as  would  lead  a  purchaser  of  ordinary  prudence  to  make  in- 
quiry as  to  the  land  intended  to  be  described,  and  the  inquiry  would 
have  led  him  to  knowledge  of  the  true  condition  of  the  title,  he 
will  be  held  to  such  knowledge. 

9.  Same — record  of  an  instrument  affecting  title  is  constructive 
notice  only  so  far  as  land  is  correctly  described.  The  record  of  an 
instrument  affecting  the  title  to  land  is  constructive  notice  only  so 
far  as  the  land  is  correctly  described,  unless  it  is  apparent  from  the 
record  itself  that  there  is  a  misdescription. 

10.  Same — when  purchaser  is  not  chargeable  with  notice  of  er- 
ror in  description.  Where  there  is  an  error  in  the  description  of 
land  in  a  trust  deed,  so  that  property  in  a  subdivision  of  section  16 
is  conveyed  instead  of  property  in  section  26,  as  was  intended,  the 
error  is  not  apparent  on  the  face  of  the  deed  and  a  purchaser  is 
not  chargeable  with  notice  of  the  error,  where  there  is  nothing  in 
the  description  to  indicate  that  there  was  not  such  a  subdivision 
in  section  16  and  nothing  to  indicate  that  the  land  intended  to  be 
conveyed  was  in  section  26. 

App^ai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Samuei.  C.  Stough,  Judge,  presiding. 

John  R.  O'Connor,  and  Ai.bEn  F.  Bates,  for  appellant. 
BuEi.1,  &  Abbey,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  Jacob  Glos  from  a  decree  of  parti- 
tion rendered  by  the  circuit  court  of  Cook  county  in  the 
case  of  Frederick  A.  Thorpe  against  Joseph  W.  Helmer  and 
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Jacob  Glos,  finding  title  in  fee  in  Frederick  A.  Thorpe  and 
Joseph  W.  Helmer,  awarding  partition  between  them,  and 
finding  that  Jacob  Glos  had  no  interest  in  the  premises  ex- 
cept the  right  to  re-payment  of  certain  taxes.  Glos  claims 
sole  ownership  in  fee  of  the  premises. 

There  is  one  question  going  to  the  merits  which  is  de- 
cisive of  the  case  and  will  be  the  only  question  considered. 
The  appellant's  title  is  derived  through  a  judgment  against 
William  G.  Waddell  and  the  appellees'  through  a  mortgage 
from  the  same  person,  and  the  question  in  the  case  is,  which 
has  the  superior  title  ? 

The  property  in  controversy  is  described  as  lots  4  and  5, 
in  block  16,  in  the  subdivision  by  John  G.  Shortall,  trustee, 
of  the  north  half  of  the  northeast  quarter  of  section  26, 
township  38,  north,  range  14,  east  of  the  third  principal 
meridian,  situated  in  the  city  of  Chicago,  in  the  county  of 
Cook,  in  the  State  of  Illinois.  Lyman  E.  Crandall  conveyed 
these  lots  by  warranty  deed  dated  July  5,  1890,  filed  for 
record  August  11,  1890,  to  William  G.  Waddell.  By  a  trust 
deed  bearing  the  same  date,  Waddell  conveyed  to  Henry 
T.  Miller  property  of  the  same  description  as  that  men- 
tioned in  the  deed  from  Crandall  to  Waddell,  except  that 
the  lots  were  stated  to  be  in  section  16  instead  of  26.  This 
trust  deed  was  given  to  secure  the  payment  of  two  notes 
of  the  same  date,— one  for  $825,  the  other  for  $800, — pay- 
able in  one  and  two  years  after  date,  respectively,  to  the 
order  of  William  G.  Waddell,  and  contained  the  statement, 
"Above  notes  are  given  for  part  purchase  money."  Wad- 
dell died  in  1897  leaving  a  will,  which  disposed  of  his  real 
estate  but  contained  no  specific  description  of  it.  His 
widow,  who  was  the  executrix  of  the  will,  included  in  her 
inventory  of  real  estate,  which  was  filed  on  April  21,  1899, 
the  lots  by  the  correct  description,  reciting  that  the  title 
was  acquired  by  warranty  deed  from  Lyman  E.  Crandall 
dated  July  5,  1890,  and  that  they  were  incumbered  by  a 
trust  deed  to  Henry  T.  Miller,  trustee,  dated  July  5,  1890, 


OeL'16.]  Thorpe  v.  Helmer.  89 

for  $1625.  On  January  4,  1901,  a  bill  was  filed  in  the  cir- 
cuit court  of  Cook  county  by  James  B.  White  and  Henry 
T.  Miller,  trustee,  to  foreclose  the  trust  deed,  describing  the 
lots  as  they  were  described  in  the  trust  deed.  A  decree  of 
foreclosure  was  rendered,  the  premises  were  sold  to  James 
B.  White,  and  later  a  master's  deed  was  made  to  Elsie 
White  and  Mary  S.  White,  who  had  succeeded  to  James 
B.  White's  interest,  he  having  died.  In  this  deed,  as  in  all 
the  foreclosure  proceedings,  the  description  corresponded 
with  the  erroneous  description  in  the  trust  deed.  On  No- 
vember 18,  1913,  Elsie  White  and  Mary  S.  White  by  quit- 
claim deed  conveyed  the  lots  by  the  correct  description  to 
Joseph  W.  Helmer.  On  May  4,  1914,  he  quit-claimed  an 
undivided  one-fourth  interest  in  the  lots  to  Frederick  A. 
Thorpe,  who  filed  the  bill  for  partition  on  July  31,  1914. 
On  October  30,  1896,  the  Chicago  Title  and  Trust  Com- 
pany, as  assignee  of  George  L.  Magill,  insolvent,  recovered 
a  judgment  against  William  G.  Waddell  in  the  circuit  court 
of  Cook  county  on  two  notes  indorsed  to  George  L.  Ma- 
gill, for  $5635.78  and  costs,  on  which  an  execution  was  is- 
sued November  11,  1896,  which  was  returned  "no  property 
found."  On  January  28,  1903,  an  alias  execution  was  is- 
sued on  the  judgment,  which  bore  an  indorsement  that  the 
judgment  had  been  assigned  to  Jacob  Glos  by  the  Title 
Guarantee  and  Trust  Company,  assignee  of  George  L.  Ma- 
gill. This  writ  was  returned  the  next  day,  and  notice  hav- 
ing been  given  to  Elsie  Waddell,  executrix  of  the  will  of 
William  G.  Waddell,  of  the  rendition  of  the  judgment,  the 
issuance  and  return  of  execution  thereon,  the  assignment  of 
the  judgment  to  Jacob  Glos,  that  the  same  was  a  lien  upon 
his  real  estate  and  at  the  expiration  of  three  months  alias 
execution  would  be  issued,  a  pluries  execution  was  issued 
July  28,  1903,  which  was  levied  on  the  lots  in  question. 
They  were  sold  by  the  sheriff,  and  after  tlie  expiration  of 
the  time  of  redemption  a  sheriff's  deed  was  executed  to 
Jacob  Glos  on  December  5,  1904. 
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Under  our  statutes  the  lien  of  a  judgment  attaches,  in 
the  absence  of  actual  notice,  not  only  to  the  interest  which 
the  judgment  debtor  may  actually  have  in  real  estate  but  to 
whatever  interest  the  records  disclose  in  him,  and  a  pur- 
chaser and  a  judgment  creditor  havirtg  a  lien  stand  upon 
the  same  equity.  {Mar  tin  v.  Dry  den  ^  i  Gilm.  187;  Mas- 
sey  v.  JVestcott,  40  111.  160;  Smith  v.  Willard,  174  id.  538.) 
The  judgment  of  the  Chicago  Title  and  Trust  Company  be- 
came a  lien  on  all  property  appearing  of  record  in  William 
G.  Waddell,  free  from  the  claims  of  all  other  persons  of 
which  it  had  no  notice,  either  actual  or  constructive.  There 
is  no  claim  that  it  had  actual  notice  of  the  trust  deed  to 
Henry  T.  Miller.  Its  title  was  therefore  not  affected  by 
that  trust  deed  unless  the  record  of  it  was  constructive  no- 
tice that  it  was  intended  to  convey  lots  in  section  26  instead 
of  section  16.  The  judgment  was  not  assignable  so  as  to 
convey  the  legal  title.  The  assignee  of  a  judgment  acquires 
only  the  equitable  right  of  the  judgment  creditor.  He  is 
bound  by  any  equities  that  may  exist  between  the  judgment 
creditor  and  the  judgment  debtor.  (Yarnell  v.  Broivn,  170 
111.  362.)  In  this  case,  however,  there  were  no  equities  be- 
tween the  Chicago  Title  and  Trust  Company  and  Waddell. 
Glos,  by  the  assignment  of  the  judgment,  became  entitled 
to  enforce  the  lien  of  it  on  Waddell's  real  estate  by  execu- 
tion to  the  same  extent  as  the  Chicago  Title  and  Trust 
Company  was  entitled.  He  was  not  affected  by  any  equi- 
ties which  would  not  affect  his  assignor.  His  rights  are 
the  same  as  if  the  Chicago  Title  and  Trust  Company  had 
purchased  the  property  of  William  G.  Waddell  on  the  date 
the  judgment  was  rendered  and  had  then  conveyed  it  to  ap- 
pellant. *  The  question  is  not  affected  by  the  fact  that  the 
mortgage  was  given  for  purchase  money.  A  mortgage  to 
secure  the  purchase  money  of  land,  even  though  not  re- 
corded, takes  precedence  over  a  prior  judgment  lien  against 
the  vendee.  {Roane  v.  Baker,  120  111.  308.)  But  this  rule 
has  no  application  to  a  subsequent  judgment.    The  Record- 
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ing  law  applies  only  to  subsequent  and  not  to  prior  purchas- 
ers, and  the  failure  to  record  a  mortgage,  though  not  affect- 
ing it  as  to  prior  creditors  or  purchasers,  {Elder  v.  Derby, 
98  111.  228,)  by  reason  of  section  30  of  the  Conveyance  act, 
made  it  void  as  to  subsequent  purchasers  without  notice. 

The  only  question  remaining  is  whether  the  record  of 
the  trust  deed  was  constructive  notice  that  it  was  intended 
to  convey  the  lots  in  section  26.  This  question  is  not  af- 
fected by  the  recital  that  the  notes  secured  were  given  for 
purchase  money.  If  the  description  of  the  premises  did  not 
identify  the  property,  the  fact  that  the  notes  were  given  for 
purchase  money  was  immaterial  and  did  not  tend  to  iden- 
tify the  property  any  more  clearly.  The  recital  in  the  in- 
ventory of  Waddell's  estate  did  not  tend  to  show  construc- 
tive notice,  for  that  inventory  was  not  filed  until  more  than 
two  years  after  the  recovery  of  the  judgment  by  the  Chi- 
cago Title  and  Trust  Company.  The  record  of  a  deed  is 
constructive  notice  only  to  parties  holding  in  the  same  chain 
of  title,  and  a  purchaser  is  not  required  to  examine  every 
record  that  might  by  some  possibility  affect  real  estate  be- 
fore he  can  safely  take  the  title.  (Rohde  v.  Rohn,  232  111. 
180;  Chicago  and  Eastern  Illinois  Railroad  Co,  v.  Wright^ 
153  id.  307.)  When  a  description  in  a  conveyance  in  a 
chain  of  title  is  erroneous  and  the  error  is  apparent  on  the 
face  of  the  instrument  and  of  such  a  character  as  would 
lead  a  purchaser  of  ordinary  prudence  to  make  inquiry  as 
to  the  land  intended  to  be  described,  and  inquiry  would 
have  led  him  to  knowledge  of  the  true  condition  of  the  title, 
he  will  be  held  to  such  knowledge.  {Morrison  v.  Miles,  270 
111.  41 ;  Citizens'  Nat.  Bank  v.  Dayton,  116  id.  257;  Bent 
V.  Coletnan,  89  id.  364.)  In  this  case,  however,  tkere  was 
no  error  apparent  on  the  face  of  the  trust  deed, — nothing 
to  lead  to  inquiry.  The  property  was  described  as  in  the 
subdivision  by  John  G.  Shortall,  trustee,  of  the  north  half 
of  the  northeast  quarter  of  section  16.  The  proof  shows 
that  there  is  only  one  subdivision  in  Cook  county  by  John 
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G.  Shortall,  trustee,  and  that  it  is  in  section  26,  but  there 
is  neither  allegation  nor  proof  that  the  Chicago  Title  and 
Trust  Company  knew  that  fact.  In  any  event,  it  was  not 
required  to  look  for  the  record  of  title  to  a  lot  of  land  in 
section  16.  The  record  of  an  instrument  affecting  the  title 
to  land  is  constructive  notice  only  so  far  as  the  land  is 
correctly  described,  unless  it  is  apparent  from  the  record 
itself  that  there  is  a  misdescription.  (Sloaim  v.  O'Day, 
174  111.  215;  Harms  v.  Coryell,  177  id.  496.)  There  is 
nothing  in  the  description  to  indicate  that  there  was  not  a 
subdivision  by  John  G.  Shortall,  trustee,  in  section  16,  and 
nothing  to  indicate  that  the  land  intended  to  be  conveyed 
was  in  section  26. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


Frank  A.  Bosei^i^y,  Appellant,  vs.  The  Park  District  01? 

Oak  Park  et  al.  Appellees. 

Opinion  filed  October  24,  ipi6. 

Parks — a  park  district  and  library  board  cannot  surrender  to 
each  other  exclusive  control  of  any  part  of  a  library  building  to 
be  erected  in  park.  A  park  district  organized  under  the  act  of 
1895  and  the  board  of  a  public  library  organized  under  the  act 
to  authorize  cities  to  maintain  free  public  libraries  cannot,  by  an 
agreement  for  the  erection  of  a  library  building  on  park  property, 
surrender  to  each  other  exclusive  control  of  any  part  of  the  build- 
ing, notwithstanding  such  agreement  may  be  beneficial  and  econom- 
ical to  the  public,  as  the  statute  has  expressly  provided  for  separate 
management  and  control  of  public  parks  and  public  libraries. 

AppEai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Samuei.  C.  Stough,  Judge,  presiding. 

Edward  P.  Vaii,,  John  Lyi.e  Vette,  and  Donai^d  P. 
Vaii.,  for  appellant. 
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Kerr  &  Kerr,  and  Pearson  &  Herrick,  (Robert  J. 
Kerr,  and  Wai^ter  D.  Herrick,  of  counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Park  District  of  Oak  Park  is  a  municipal  corpo- 
ration organized  under  the  "act  to  provide  for  the  organi- 
zation of  park  districts  and  the  transfer  of  submerged  lands 
to  those  bordering  on  navigable  bodies  of  water,"  approved 
June  24,  1895.  (Kurd's  Stat.  1916,  p.  1880.)  Its  bound- 
aries are  co-terminous  with  those  of  the  village  of  Oak 
Park.  South  Park,  which  is  under  its  jurisdiction,  com- 
prises 6.1461  acres  of  land  within  the  limits  of  the  village. 
The  public  library  of  Oak  Park  was  organized  in  1902  un- 
der the  provisions  of  sections  10  and  11  of  the  "act  to  au- 
thorize cities,  incorporated  towns  and  townships  to  establish 
and  maintain  free  public  libraries  and  reading  rooms,"  ap- 
proved March  7,  1872.  (Kurd's  Stat.  1916,  p.  1637.)  .On 
April  7,  191 6,  the  library  board  and  the  commissioners  of 
the  park  district  entered  into  a  written  agreement  whereby 
the  park  district  granted  to  the  library  board  permission  to 
erect  a  library  building,  in  accordance  with  plans  and  speci- 
fications prepared  therefor,  in  South  Park,  and  agreed  to 
pay  toward  the  cost  of  construction  $2850,  the  library  board 
to  let  the  contracts  and  assume  responsibility  for  erecting 
the  building.  It  was  agreed  that  the  park  district  should 
have  the  right  to  the  exclusive  use,  occupation  and  control 
of  the  entire  basement,  except  that  part  occupied  by  the 
heating  plant  and  storage  room  for  fuel,  which  should  be 
jointly  used,  and  that  the  library  board  should  have  the  ex- 
clusive right  to  use,  occupy  and  control  the  remainder  of 
the  building,  but  only  for  library  purposes,  together  with 
such  recreative  uses  as  are  appropriately  connected  there- 
with. Each  of  the  parties  was  to  be  responsible  for  and 
pay  for  the  care,  operation  and  up-keep  of  that  part  of 
the  building  exclusively  used  and  occupied  by  them,  respec- 
tively, and  the  cost  of  fuel  and  the  operation  of  the  heating 
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plant,  and  any  general  repairs  or  other  expenses  that  could 
not  be  properly  classified  as  belonging  to  any  definite  por- 
tion of  the  building,  was  to  be  shared  by  the  park  district 
and  library  board  in  the  same  ratio  as  their  contributions 
to  the  original  cost  of  the  building.  The  agreement  was  to 
continue  in  force  forty  years  from  its  date  and  thereafter 
until  terminated  by  mutual  agreement  or  by  one  of  the  par- 
ties, either  party  having  the  right  to  terminate  the  agree- 
ment after  the  expiration  of  forty  years  by  giving  six 
months'  written  notice.  Upon  such  termination  the  build- 
ing, with  all  additions  and  improvements,  should  become 
the  property  of  the  park  district,  without  payment  therefor 
if  such  termination  was  by  the  act  of  the  library  board, 
but  if  by  the  action  of  the  park  district  then  the  park  dis- 
trict was  to  pay  to  the  library  board  the  value  at  that  time 
of  the  part  of  the  building  for  which  the  library  board 
should  have  paid,  such  value  to  be  determined  by  mutual 
agreement,  if  possible,  otherwise  by  appraisal.  If  either  the 
park  district  or  the  library  board  desired  to  make  any  ad- 
ditions or  improvements,  the  consent  of  the  other  party 
should  be  first  obtained.  The  building  proposed  to  be 
erected  was  to  be  73  feet  long  north  and  south,  47  feet  wide 
and  about  26  feet  high,  the  south  line  to  be  about  150  feet 
north  of  the  south  line  of  South  Park.  The  bids  received 
for  its  construction  amounted  to  about  $11,500,  of  which  it 
was  agreed  $2850  was  the  fair  share  of  the  park  district. 

Frank  A.  Boseley,  on  behalf  of  all  other  tax-payers  of 
the  village  of  Oak  Park  as  well  as  himself,  filed  a  bill  in 
the  circuit  court  of  Cook  county  against  the  Park  District 
of  Oak  Park  and  the  directors  comprising  the  library  board, 
alleging  the  foregoing  facts  and  also  that  he  was  a  resident 
of  the  village  of  Oak  Park  and  the  owner  of  certain  prem- 
ises in  which  he  resided,  immediately  adjoining  the  south 
line  of  South  Park,  and  that  the  building  proposed  to  be 
erected  would  interfere  with  and  obstruct  the  view  from 
his  property;   that  the  commissioners  of  the  park  district 


OeL  'ISJ         BoSELEY  V.  Oak  Park  District.  95 

had  passed  an  ordinance  appropriating  the  sum  of  $2850 
for  the  purpose  of  paying  the  district's  share  of  the  cost  of 
the  building  and  included  the  amount  in  the  tax  levy  ordi- 
nance ;  that  the  library  board  was  about  to  enter  into  a  con- 
tract for  the  erection  of  the  building  in  accordance  with  the 
agreement  and  pay  for  its  share  of  the  construction  out  of 
the  library  fund,  and  the  Park  District  of  Oak  Park  was 
about  to  permit  the  erection  of  the  building  and  its  use  in 
accordance  with  the  agreement,  to  pay  the  sum  of  $2850 
toward  such  cost,  and  to  file  a  copy  of  the  ordinance  levy- 
ing that  sum  on  the  property  of  the  district  with  the  county 
clerk  of  Cook  county.  The  prayer  of  the  bill  is  that  the 
agreement  between  the  park  district  and  the  library  board, 
the  respective  resolutions  authorizing  it  and  the  ordinances 
of  the  park  district  appropriating  and  levying  the  sum  of 
$2850  be  declared  void ;  that  the  library  board  be  restrained 
from  carrying  out  the  provisions  of  the  agreement,  from 
letting  any  contracts  for  the  erection  of  the  building  or 
causing  its  erection,  and  from  using  any  portion  of  the  li- 
brary fund  to  pay  for  the  cost  of  the  building;  that  the 
park  district  be  restrained  from  permitting  the  erection  of 
the  building,  from  using;  any  funds  in  its  hands  to  pay  for 
the  cost  of  the  building,  from  levying  any  taxes  including 
any  sum  to  be  used  for  that  purpose,  and  that  the  secretary 
of  the  board  of  commissioners  of  the  park  district  be  re- 
strained from  filing  the  copy  of  the  levy  ordinance  with 
the  county  clerk  of  Cook  county.  A  demurrer  interposed 
by  all  of  the  defendants  to  the  bill  was  sustained.  The 
complainant  having  elected  to  stand  by  his  bill  it  was  dis- 
missed for  want  of  equity,  and  he  has  appealed. 

The  constitutionality  of  the  act  under  which  the  library 
board  was  organized  is  involved  and  therefore  the  appeal 
was  brought  to  this  court,  but  the  question  need  not  be 
considered. 

The  appellant  has  stated  and  argued  several  objections 
to  the  agreement.    One  is,  that  the  provision  that  the  library 
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board  is  to  have  the  exclusive  right  to  use,  occupy  and 
control  all  of  the  building  except  a  portion  of  the  basement 
amounts  to  a  surrender  by  the  park  commissioners  of  their 
control  over  park  property,  which  is  beyond  their  power  to 
do.  Since  we  regard  this  as  a  fatal  objection  to  the  agree- 
ment it  will  not  be  necessary  to  consider  the  other  objections. 
By  section  ii  of  the  act  under  which  the  park  district 
was  organized,  it  is  provided  that  the  commissioners  "shall 
have 'full  power  to  manage  and  control  all  the  officers  and 
property  of  the  said  district,  and  all  parks,  boulevards  and 
driveways  maintained  by  such  park  district,  or  committed 
to  its  care  and  custody.  They  may  by  ordinance  regulate 
and  restrain  the  use  by  the  public  or  by  individuals  of  any 
or  all  such  parks,  boulevards  and  driveways."  By  the  terms 
of  the  agreement  in  question  the  park  district  released  the 
full  power  of  management  and  control  of  the  property  of 
the  district  so  far  as  the  proposed  building  is  concerned 
and  committed  such  management  and  control  to  another 
agency.  By  section  5  of  the  act  under  which  the  public 
library  is  organized  it  is  provided  that  the  directors  "shall 
have  the  exclusive  control  of  the  expenditure  of  all  moneys 
collected  to  the  credit  of  the  library  fund,  and  of  the  con- 
struction of  any  library  building,  and  of  the  supervision, 
care  and  custody  of  the  grounds,  rooms  or  buildings  con- 
structed, leased  or  set  apart  for  that  purpose,"  Since  the 
power  of  each  is  exclusive,  neither  can  exercise  its  authority 
over  the  library  building  jointly  with  the  other.  If  the 
library  building  is  a  part  of  the  park,  then  the  park  com- 
missioners have  full  power  in  the  management  and  control 
of  it,  though  the  statute  provides  that  the  library  board  shall 
have  exclusive  control  of  the  library  building  and  grounds. 
It  is  impossible  for  two  independent  bodies  to  have  exclusive 
control  of  the  same  thing  at  the  same  time.  In  Kreigh  v. 
City  of  Chicago,  86  111.  407,  the  city  of  Chicago  by  an  ordi- 
nance attempted  to  confer  upon  the  West  Chicago  Park 
Commissioners  s^uthority  to  improve,  control  and  manage 
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certain  streets.  At  that  time  there  was  no  statutory  au- 
thority for  the  park  commissioners  to  acquire  established 
streets  or  the  city  authorities  to  surrender  control  over  them. 
It  was  held  that  the  city,  holding  its  streets  in  trust  for  the 
public,  had  no  authority  to  alienate  or  divest  itself  of  con- 
trol over  them.  In  determining  this  question  it  is  not  nec- 
essary to  decide,  and  we  have  not  considered,  whether  or 
not  the  use  of  a  minute  portion  of  a  park  for  a  public 
library  is  a  use  for  park  purposes.  If  the  park  district 
were  proposing  to  erect,  or  permit  to  be  erected,  a  library 
building  to  be  under  its  management  and  control  this  ques- 
tion would  be  material,  but  it  is  not  so  where  it  is  proposed 
to  permit  the  erection  of  a  building  to  be  under  the  exclu- 
sive control  of  another  authority. 

It  is  argued  that  the  consolidation  of  the  buildings  re- 
quired by  the  park  district  and  the  library  board,  respec- 
tively, would  be  highly  beneficial  to  the  public  and  would 
effect  a  substantial  saving  of  expense  beside  being  beneficial 
to  both  the  park  and  the  library;  that  the  space  occupied 
by  the  building  is  comparatively  trifling  and  will  not  inter- 
fere in  any  way  with  the  use  of  the  park  for  recreative  pur- 
poses, and  that  the  park  is  a  desirable  location  for  a  library. 
These  arguments  cannot  avail  against  the  lack  of  power  in 
the  municipal  corporation  or  the  public  officials  to  do  the 
thing  sought  to  be  done.  They  may  form  a  proper  basis 
for  an  appeal  to  the  legislature.  Perhaps  it  would  tend  to 
secure  greater  efficiency  and  economy  if  all  public  parks 
and  public  libraries  were  placed  under  one  management,  but 
when  the  statute  has  expressly  provided  for  separate  man- 
agement and  control  the  courts  are  bound  by  the  action  of 
the  legislature. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrer 

o     e  DilJ.         Reversed  and  remanded,  with  directions. 

275-  7 


98  Klekamp  v.  Klekamp.  [275  111. 

Ameua  Kixkaut,  Appellee,  vs.  Robert  H.  Klekamp, 

Appellant. 

Opinion  filed  October  24,  1^16, 

1.  Appeals  and  errors — when  decree  will  not  he  disturbed  by 
Supreme  Court,  Where  the  finding  and  conclusions  of  the  master 
are  confirmed  by  the  chancellor  and  it  does  not  appear  in  the  rec- 
ord that  such  conclusions  are  against  the  weight  of  the  evidence 
the  decree  will  not  be  disturbed  by  the  Supreme  Court  on  the  facts. 

2.  Divorce — defense  of  condonation  must  be  pleaded  or  set  up 
in  answer — burden  of  proof.  In  a  divorce  suit  on  the  ground  of 
cruelty  and  habitual  drunkenness,  the  defense  of  condonation,  to 
be  made  available  to  the  defendant,  must  be  pleaded  or  set  up  in 
his  answer,  and  while  the  court  has  power  and  discretion  to  dis- 
miss the  bill  if  it  appears  that  the  complainant  has  cohabited  with 
the  defendant  after  the  bill  was  filed,  even  though  such  defense  is 
not  properly  pleaded,  yet,  in  any  event,  the  burden  of  proof  is 
on  the  defendant  to  establish  such  defense  by  a  preponderance  of 
the  evidence. 

3.  Same — when  defendant  is  deemed  to  have  waived  defense  of 
adultery.  Although  the  evidence  may  show  that  the  complainant 
was  guilty  of  adultery,  yet  if  the  master's  report  is  silent  on  that 
question  and  the  defendant  makes  no  objection  to  the  omission  to 
make  a  finding  on  that  issue  so  as  to  have  it  cured  by  a  re-reference 
to  the  master,  the  defendant  will  be  deemed  to  have  waived  the 
question  in  the  Supreme  Court. 

4.  Same — adultery,  if  condoned,  cannot  be  made  a  defense  to 
divorce  suit.  Although  the  complainant  is  guilty  of  adultery  the 
offense  is  completely  condoned  if  the  defendant  lives  and  cohabits 
with  her  for  ten  years  thereafter  with  knowledge  of  the  facts,  and 
the  defendant  cannot  avail  himself  of  such  acts  either  as  a  cause 
for  divorce  or  of  recrimination. 

5.  Same — recriminatory  charge  of  adultery  cannot  be  urged  by 
one  who  connives  at  the  offense.  The  defendant  in  a  divorce  suit 
cannot  avail  himself  of  the  recriminatory  charge  of  adultery  as  a 
defense  where  the  act  was  connived  at  by  him  when  committed. 

6.  SwLt-r-ahuse  of  court's  discretion  in  allowing  alimony  pen- 
dente lite  or  solicitor's  fees  is  subject  to  review.  Whether  or  not 
an  allowance  should  be  made  to  a  wife  for  alimony  pendente  lite 
and  for  solicitor's  fees  rests  largely  in  the  discretion  of  the  court, 
but  an  abuse  of  such  discretion  is  subject  to  review. 


Oct, '16.]  Klekamp  v.  Klekamp.  99 

7.  Same — when  wife  should  not  be  allowed  her  solicitor's  fees 
in  a  divorce  suit.  The  court  may  require  the  husband  to  pay  the 
wife  such  sums  of  money  as  may  enable  her  to  maintain  or  defend 
her  suit,  and  by  statute  she  is  entitled  to  alimony  during  the  pend- 
ency of  the  suit  "when  it  is  just  and  equitable,"  but  she  should 
not  be  allowed  solicitor's  fees  when  she  is  amply  able  to  pay  them 
herself  and  much  more  able  financially  to  do  so  than  her  husband. 

8.  Masters  in  chancery — the  master's  compensation  per  diem 
should  not  equal  or  exceed  the  chancellor's,  A  master  in  chancery 
is  entitled  to  only  such  fees  as  are  specified  in  the  statute,  and  in 
Cook  county,  for  reporting  conclusions  of  law  and  fact,  he  is  en- 
titled to  such  compensation  as  the  court  may  deem  just;  but  his 
position  and  responsibility  are  inferior  to  those  of  the  chancellor, 
and  his  per  diem  compensation  should  not,  in  any  event,  be  equal 
to  or  exceed  the  compensation  of  the  chancellor  when  reduced  to 
a  per  diem  basis. 

9.  Same — rate  of  expense  of  maintaining  office  should  not  be 
considered  in  alloiving  master's  fees.  The  rate  of  expense  per  day 
for  maintaining  the  master's  office  should  not  be  considered  by  the 
court  in  allowing  the  master's  fees  in  a  particular  case. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Wai^ker,  Judge,  presiding. 

J.  Marion  M1LI.ER,  for  appellant. 

W11.UAM  B.  MoAK,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Amelia  Klekamp  filed  her  bill  for  divorce  in  the  circuit 
court  of  Cook  county  March  10,  1914,  against  Robert  H. 
Klekamp,  appellant,  alleging  that  she  was  lawfully  married 
to  him  March  17,  1896.  She  charged  him  in  her  bill  with 
extreme  and  repeated  cruelty  from  a  short  time  after  their 
marriage  until  the  filing  of  the  bill  and  with  habitual  drunk- 
enness for  the  five  years  last  past,  and  prayed  for  divorce, 
alimony  and  the  adjustment  of  their  property  rights.  Ap- 
pellant answered  the  bill,  denying  every  allegation  thereof 
except  that  of  marriage.  On  May  16,  19 14,  the  court  en- 
tered an  order  that  appellant  pay  appellee  $6  per  week,  be- 
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ginning  May  21,  1914,  as  temporary  alimony  and  $40  as 
solicitor's  fees,  in  equal  payments  in  thirty  and  sixty  days. 
On  July  14  following,  appellee  left  the  jurisdiction  of  the 
court  on  a  trip  to  Europe,  and  an  order  was  entered  by  the 
court  suspending  the  payment  of  alimony  pendente  lite  un- 
til her  return  and  appointing  the  appellant  receiver  to  take 
charge  of  her  property  at  3328  West  Congress  street,  Chi- 
cago, and  to  collect  the  rents  for  the  same.  Upon  her 
return  from  Europe  appellee  presented  her  motion  for  ap- 
pellant  to  pay  her  the  alimony  and  solicitor's  fees  with- 
held by  him  and  to  turn  over  to  her  the  key  to  said  prem- 
ises, together  with  the  rents  thereof  collected  by  him.  By 
agreement  said  matters,  including  the  amount  of  solicit- 
or's fees  to  be  paid  appellee's  solicitor,  were  referred  to 
a  master  in  chancery  to  take  the  evidence  and  report  his 
conclusions  thereon,  including  the  questions  at  issue  on 
the  pleadings.  While  the  evidence  was  being  taken,  ap- 
pellee, by  leave  of  court,  amended  her  bill  by  adding  the 
further  allegation  that  while  she  had  lived  with  him  in  the 
same  house  up  to  the  filing  of  her  bill,  yet  she  had  not 
cohabited  with  him  for  the  last  four  years  of  that  time. 
Appellant  denied  that  allegation  in  his  amended  answer  and 
averred  that  they  had  lived  and  cohabited  together  as  man 
and  wife  at  all  times  during  their  marriage  and  until  three 
or  four  days  after  the  beginning  of  this  suit,  and  also 
charged  her  with  adultery  during  their  marriage.  The  mas- 
ter in  chancery  found  him  guilty  of  both  charges  in  the 
bill  and  recommended  that  appellee  be  granted  a  divorce, 
and  that  the  said  three-flat  building  at  3328  West  Congress 
street  be  decreed  to  be  her  property  free  of  any  claim  of 
appellant,  as  receiver  or  otherwise;  that  appellant  convey 
to  her  the  two-flat  building  at  506  South  Homan  avenue, 
and  that  he  pay  to  her  $218  accrued  alimony  pendente  lite 
and  all  costs  of  suit.  He  also  found  that  if  said  two  flat- 
buildings  are  decreed  to  be  hers  free  from  all  claims  of  ap- 
pellant and  said  sum  of  $218  paid  her  she  will  be  able  to 
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support  herself  and  pay  her  own  solicitor's  fees,  and  he 
recommended  that  the  defendant  be  not  required  to  pay  any 
further  alimony  or  solicitor's  fees  than  as  above  mentioned, 
except  such  as  may  be  deemed  to  be  reasonable  solicitor's 
fees  for  appellee's  counsel  in  case  of  appeal  to  a  higher 
court.  Objections  were  filed  to  the  master's  report  by  ap- 
pellant, and  being  overruled  were  ordered  by  the  chancellor 
to  stand  as  exceptions,  and  the  court  decreed  that  the  said 
two  lots  and  buildings  be  decreed  to  be  appellee's  property, 
and  that  appellant  convey  to  her  said  property  known  as 
506  South  Homan  avenue  and  pay  to  her  said  sum  of 
money  as  alimony  pendente  lite  and  costs,  including  the  sum 
of  $447.50  as  master's  fees,  and  that  he  shall  pay  such  fur- 
ther sum  as  the  court  shall  deem  proper  if  he  shall  remove 
this  cause  to  a  higher  court  for  review. 

It  is  argued  by  appellant  as  a  ground  for  the  reversal  of 
the  decree  that  the  findings  of  the  master  and  the  decree 
of  the  circuit  court  are  contrary  to  both  the  law  and  the 
evidence  in  the  case.  Upon  the  charge  of  cruelty  the  appel- 
lee testified,  in  substance,  that  about  eighteen  months  after 
their  marriage  appellant  struck  her  "right  and  left  in  the 
face,"  and  that  about  a  month  later  he  struck  and  felled 
her  to  the  floor  and  bursted  the  drum  of  her  ear;  that 
about  five  months  after  that,  at  99  West  Harrison  street, 
he  broke  a  dining  room  chair  on  her  back,  and  that  in  1907, 
at  their  home,  he  got  angry  with  her  about  the  supper  she 
had  prepared  and  grabbed  her  and  threw  her  over  the  ban- 
isters into  the  yard  and  injured  her  back  and  stomach  so 
that  she  was  obliged  to  go  to  the  hospital  for  treatment. 
She  also  enumerated  various  otlier  times  in  which  she 
claimed  he  struck  and  kicked  and  beat  her,  the  last  time  be- 
ing shortly  before  she  filed  her  bill,  and  she  testified  that  at 
one  of  those  times  he  struck  her  with  a  two-by-four  piece 
of  timber,  and  that  only  a  few  of  those  occurrences  were 
witnessed  by  any  other  person.  Appellant  denied  in  to  to 
every  specific  act  of  beating  or  striking  appellee  testified  to 
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by  her  except  one  act  which  took  place  in  the  presence  of 
Agnes  Lammerer,  an  associate  and  intimate  friend  of  ap- 
pellee, and  he  testified  that  on  that  occasion  he  merely  put 
his  hand  or  fist  to  her  mouth  and  told  her  to  shut  her 
mouth,  because  she  was  using  such  vile  language.  Mrs. 
Lammerer  corroborates  appellee,  and  testified  that  at  a  large 
gathering  of  people  at  witness'  house  he  "licked  her,"  strik- 
ing her  over  the  head  with  his  hand,  and  that  she  did  not 
know  why  he  did  it;  that  at  another  time  she  saw  him 
strike  her  in  the  face  with  his  hand,  and  that  at  still  another 
time  appellee  came  to  her  bleeding  and  having  the  appear- 
ance of  having  been  beaten,  and  on  inquiry  appellee  told 
her  appellant  had  "licked  her  in  the  saloon  at  21  Halsted 
street."  Appellee  was  also  corroborated  to  some  extent  by 
Elizabeth  Heinnamann,  who  testified  that  she  had  heard  ap- 
pellant apply  vile  epithets  to  appellee,  and  that  he  told  her 
he  had  beaten  appellee  and  "had  thrown  her  down  the 
porch."  Carrie  Regan  heard  appellant  and  appellee  quar- 
reling but  could  not  understand  their  words,  and  Olga  Mc- 
Kenna  testified  that  she  was  at  their  house  once  when  they 
quarreled  and  he  got  a  knife  out  of  a  kitchen  drawer  and 
told  her  he  would  cut  her  throat.  The  proof  clearly  shows 
that  repeated  and  numerous  acts  of  cruelty  were  committed 
against  appellee  as  charged  in  her  bill,  and  while  the  evi- 
dence is  very  conflicting  on  the  question  of  habitual  drunk- 
enness, the  evidence  also  sustains  the  court's  findings  on  that 
issue.  Appellee  was  shown  to  have  made  some  statements 
as  to  her  physical  condition  and  as  to  whether  or  not  her 
former  husband  beat  or  struck  her  that  were  contradicted 
squarely  by  her  evidence  in  her  former  divorce  suit,  but  ap- 
pellant is  also  squarely  contradicted  by  other  witnesses  on 
matters  material  to  the  issues  in  the  case.  The  findings  and 
conclusions  of  the  master  upon  those  questions  having  been 
confirmed  by  the  chancellor,  and  it  not  appearing  in  the  rec- 
ord that  such  conclusions  are  manifestly  against  the  weight 
of  the  evidence,  the  decree  should  not  be  disturbed  by  this 
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court.  Champion  v.  McCarthy,  228  111.  87 ;  Day  v.  Wright, 
233  id.  218. 

It  is  also  urged  that  the  acts  of  cruelty  and  habitual 
drunkenness,  if  committed,  were  condoned  by  the  appellee. 
The  appellant  in  his  answer  merely  denied  the  charges  of 
cruelty  and  habitual  drunkenness  without  pleading  condo- 
nation. Such  a  defense,  to  be  made  available  to  appellant, 
should  have  been  pleaded  or  set  up  in  his  answer.  (7  Ency. 
of  PI.  &  Pr.  91.)  Appellant  testified  that  he  lived  with 
appellee,  slept  in  the  same  bed  and  cohabited  with  her  up 
to  and  for  three  or  four  days  after  her  bill  for  divorce  was 
filed.  Appellee  positively  contradicted  his  evidence  in  that 
regard,  and  testified  that  she  had  not  lived  and  cohabited 
with  him  after  the  filing  of  her  bill  and  had  not  cohabited 
with  him  for  the  last  three  or  four  years  prior  to  the  begin- 
ning of  this  suit.  That  is  all  the  evidence  bearing  on  that 
question.  While  it  was  in  the  power  and  discretion  of  the 
court  to  dismiss  appellee's  bill  if  it  appeared  that  she  had 
cohabited  with  him  after  her  bill  was  filed,  without  regard 
to  the  question  whether  or  not  such  defense  was  properly 
pleaded  by  appellant,  yet  the  court  would  have  been  war- 
ranted in  not  allowing  appellant  to  make  such  defense  with- 
out having  pleaded  or  averred  it  in  his  answer.  But,  in 
any  event,  such  a  defense  is  an  affirmative  one,  and  the  bur- 
den of  proof  was  on  appellant  to  establish  it  by  a  preponder- 
ance of  the  evidence,  and  for  the  reasons  above  given  this 
court  cannot  say  that  the  finding  of  the  chancellor  is  against 
the  manifest  weight  of  the  evidence,  and  we  are,  in  fact, 
entirely  satisfied  that  appellant  failed  to  establish  tliat  de- 
fense by  the  greater  weight  of  the  evidence. 

It  is  next  urged  that  the  decree  of  the  court  should  not 
be  sustained  because  the  evidence  shows  that  appellee  was 
guilty  of  adultery.  The  master's  report  was  silent  on  that 
question,  and  no  objection  was  filed  to  his  omission  to  make 
a  finding  on  that  issue  of  fact.  Had  it  been  called  to  the 
jlttention  of  the  court  by  proper  objections  and  exceptions 
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the  omission  could  easily  have  been  cured  by  a  re-reference 
to  the  master  for  a  specific  finding  on  that  issue.  Failing 
to  raise  the  question  in  the  trial  court  appellant  must  be 
deemed  to  have  waived  it  in  this  court.  {Barney  v.  Com- 
rnissioners  of  Lincoln  Park,  203  111.  397.)  But  if  all  the 
facts  bearing  on  that  question  had  been  reported  by  the  mas- 
ter and  a  finding  thereon  made  by  him,  appellant  could  not 
avail  himself  of  such  a  defense,  because  all  acts  of  adultery 
were  completely  condoned  by  him  and  were  connived  at  by 
him  when  committed,  as  clearly  shown  by  the  evidence. 
The  evidence  shows  that  appellee  was  keeping  an  assigna- 
tion house  when  appellant  married  her  and  that  he  knew 
it,  and  that  by  his  own  consent  she  was  to,  and  did,  con- 
tinue in  that  business  until  they  could  accumulate  thereby 
enough  money  to  keep  them  through  their  advanced  years, 
and  that  she  did  so  continue  it  for  about  five  years  and 
ceased  to  do  so  thereafter.  The  witness  Dora  Freeman, 
who  is  a  confessed  prostitute,  testified  that  during  that  five 
years,  or  a  portion  thereof,  she  was  an  inmate  of  such  as- 
signation house  and  that  appellant  brought  or  sent  men  to 
her  for  the  purpose  of  prostitution  and  collected  money 
from  her  received  by  her  in  that  business,  and  she  also  tes- 
tified that  during  that  time  appellee  had  gone  to  bed  with 
other  men  "right  before  Mr.  Klekamp."  If  she  is  worthy 
of  belief  at  all  her  whole  story  should  be  considered.  Her 
testimony  is  all  the  evidence  of  adultery  on  appellee's  part. 
Appellant  denied  knowledge  thereof  or  of  the  fact  that  ap- 
pellee kept  a  house  of  assignation,  but  it  is  clearly  proved 
that  she  did  keep  such  a  house  and  that  he  found  her  there 
just  ten  days  before  he  married  her.  If  guilty  of  the  charge 
the  offense  was  completely  condoned  by  his  living  and  co- 
habiting with  her  for  ten  years  thereafter  with  knowledge 
of  the  facts,  and  he  cannot  avail  himself  of  such  act  either 
as  a  cause  for  divorce  or  of  recrimination.  (Davis  v.  Davis, 
20  Am.  &  Eng.  Ann.  Cas.  20;  Duherstcin  v.  Duberstein, 
171  111.  133.)     It  is  also  the  rule  that  the  recriminatory 
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charge  of  adultery  cannot  be  urged  by  one  who  has  con- 
nived at  the  offense. 

Appellant  further  complains  that  the  decree  is  errone- 
ous in  granting  to  appellee  the  large  amount  of  property  and 
money  aforesaid.  The  master  in  chancery  found,  in  sub- 
stance, that  appellee  at  the  time  of  the  marriage  possessed 
notes  and  mortgages  and  a  bank  account  of  the  aggregate 
value  of  $8000,  and  that  the  store  and  assignation  house 
that  she  was  running  yielded  her  a  net  profit  of  $100  per 
month  or  more ;  that  she  bought  the  lot  known  as  3328  West 
Congress  street  for  $1150  and  furnished  the  money  that 
built  the  three-flat  building  thereon, — more  than  $6000, — 
ahd  that  the  title  has  remained  and  is  now  in  her ;  that  the 
lot  on  Homan  avenue  was  bought  for  $1000  with  her  money 
and  the  title  taken  in  her  name  and  that  the  two-flat  build- 
ing built  thereon  was  built  almost  entirely  with  her  money,  % 
and  that  in  1907,  while  she  was  in  a  hospital  and  her  life 
despaired  of,  at  appellant's  persuasion  she  deeded  him  that 
property  under  his  promise  to  not  record  the  deed  and  to 
re-convey  it  to  her  if  she  recovered  from  her  threatened 
malady;  that  he  failed  to  keep  his  promise  and  had  the 
deed  recorded  in  1909  and  has  since  collected  the  rents 
thereof  and  spent  or  kept  them  for  his  own  use,  and  that 
all  he  contributed  to  those  buildings  was  his  superintendence 
and  work  as  a  carpenter  and  builder.  The  evidence  further 
shows  that  while  she  was  in  the  hospital  he  obtained  posses- 
sion of  a  $1600  mortgage  belonging  to  her  and  $300  of 
money  in  the  bank,  and  after  converting  the  mortgage  into 
money  bought  a  lot  on  Monroe  street  and  with  said  moneys 
belonging  to  her  built  a  two-flat  building  thereon,  which  he 
still  owns  in  his  own  name,  subject  to  a  mortgage  of  $3000, 
and  on  which  he  collects,  and  has  at  all  times  collected,  a 
rent  of  $50  per  month  and  has  retained  the  same  for  his 
own  use.  The  evidence  further  shows  that  she  let  him  have 
several  amounts  of  her  money  at  various  times,  amount- 
ing to  $2000  or  more,  to  go  into  the  saloon  business,  which 
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ventures  were  failures  and  in  which  he  lost  all  his  invest- 
ments except  $350.  From  his  evidence  he  had  about  $1200 
or  $1500  when  he  married  appellee  and  had  about  the  same 
amount  of  money  when  this  suit  was  begun,  and  appellee 
still  had  about  $1500  of  other  money  when  the  master  made 
his  report.  We  have  reviewed  all  the  evidence  in  the  rec- 
ord on  the  question  of  their  property  rights,  and  while  it 
is  in  hopeless  conflict  it  entirely  supports  the  master's  find- 
ings and  the  court's  decree  in  that  regard,  and  we  think 
the  decree  should  be  sustained,  as  appellee  received  very 
little,  if  any,  more  in  value  thereby  than  her  investments  in 
the  property  and  her  moneys  used  and  spent  by  appellant. 
The  evidence  also  shows  that  she  is  now  severely  afflicted 
with  kidney  disorders,  and  is  almost,  if  not  entirely,  in- 
capacitated for  further  accumulations  of  money  or  prop- 
erty, and  that  he,  while  afflicted  with  a  bad  hernia  or  rup- 
ture, is  nevertheless  an  excellent  carpenter  and  wood  work- 
man and  still  capable  of  earning  good  wages  at  that  trade. 

The  Homan  avenue  property  was  sufficiently  described 
as  "the  property  known  as  No.  506  Homan  avenue,"  which 
appellant  gave  as  its  proper  number,  and  it  is  sufficiently 
identified  by  that  description  even  if  the  other  description 
given  it  in  the  record  was  erroneous,  as  claimed  by  him. 

The  evidence  does  show,  however,  that  the  appellee  has 
much  more  money  and  property  by  virtue  of  the  decree  of 
the  court  than  has  appellant,  and  that  she  is  amply  able, 
and  much  more  able,  to  pay  attorney's  fees  than  is  appel- 
lant. For  that  reason  we  think  the  court  properly  decreed 
that  she  should  pay  her  solicitor's  fees  in  the  first  instance, 
and  that  it  erred  in  its  determination  to  have  taxed  against 
him  solicitor's  fees  for  her  counsel  in  case  this  cause  should 
be  reviewed  by  a  higher  court.  In  view  of  the  very  liberal 
allowance  already  made  appellee,  and  considering  the  fur- 
ther fact  that  appellant  is  now  left  heavily  in  debt  and  that 
the  expenses  of  this  lawsuit  will  about,  if  not  entirely,  ex- 
haust all  his  money  now  on  hand,  we  think  appellee  is  more 
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able  to  pay  her  attorney's  fees  than  he,  and  that  she  should 
be  decreed  so  to  do.  Whether  or  not  an  allowance  should 
be  made  to  a  wife  for  alimony  pendente  lite  and  for  solic- 
itor's fees  rests  largely  in  the  discretion  of  the  court,  it  is 
true,  but  an  abuse  of  such  discretion  is  subject  to  review. 
The  court  may  require  the  husband  to  pay  the  wife  such 
sums  of  money  as  may  enable  her  to  maintain  or  defend 
her  suit,  and  she  is  entitled  to  alimony  during  the  pendency 
of  the  suit  "when  it  is  just  and  equitable."  (Kurd's  Stat. 
19 1 6,  chap.  40,  sec.  15.)  She  should  not  be  allowed  solic- 
itor's fees  when  she  is  amply  able  to  pay  them  herself  and 
much  more  able  financially  to  do  so  than  her  husband. 
Harding  v.  Harding,  144  111.  588. 

The  court  also  erred  in  allowing  $35  per  day  to  the  mas- 
ter in  chancery  for  eight  and  one-half  days  for  reporting 
his  conclusions  of  law  and  fact,  itemized  as  time  spent  in 
hearing  oral  arguments,  objections  to  report,  etc.  There 
are  only  453  pages  of  evidence  in  the  record,  for  the  tak- 
ing and  certifying  of  which  the  law  allows  fifteen  cents 
per  hundred  words  and  for  which  is  taxed  in  this  case  a 
fee  of  $150,  and  which  is  apparently  about  the  correct  sum. 
It  is  very  apparent  that  it  could  not  possibly  require  eight 
and  one-half  days  to  hear  arguments  and  to  report  the  con- 
clusions of  law  and  fact  in  this  case  if  a  full  day's  work 
were  performed  each  day.  It  is  also  unreasonable  to  allow 
$35  per  day  for  that  service,  which  is  about  as  much,  or 
more,  than  the  judge  who  tried  the  case  receives  for  each 
day  he  is  actually  engaged  in  the  duties  of  his  office,  and 
as  a  matter  of  common  knowledge  it  is  more  than  twice  as 
much  as  was  ever  paid  in  Chicago  for  judges  from  other 
jurisdictions  while  employed  in  the  courts  of  Cook  county. 
A  master  in  chancery  is  entitled  to  only  such  fees  as  are 
specified  in  the  statute,  and  in  Cook  county  for  reporting 
conclusions  of  law  and  fact  he  is  entitled  to  such  compensa- 
tion as  the  court  may  deem  just.  The  master's  position  and 
responsibility  are  inferior  to  those  of  the  chancellor,  and 
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his  per  diem  compensation  should  not,  in  any  event,  be 
equal  to  or  exceed  the  compensation  of  the  chancellor  when 
reduced  to  a  per  diem  basis.  {Fitchburg  Steam  Engine  Co. 
V.  Potter,  211  111.  138.)  The  master  stated,  as  part  of  his 
report  and  as  a  basis  for  fixing  his  fees,  that  the  necessary 
expense  for  maintaining  his  office  was  at  the  rate  of  $15 
per  day  for  each  working  day.  Such  fact  should  not  be 
considered  in  arriving  at  a  proper  charge  for  such  work. 
The  decree  of  the  circuit  court  is  affirmed  except  as  to 
the  allowance  of  the  master's  fees  in  the  sum  of  $447.50, 
and  as  to  said  fees  it  is  reversed  and  the  cause  remanded, 
with  directions  to  allow  the  said  master  for  his  said  fees 
not  to  exceed  the  sum  of  $250, — $150  for  taking  and  cer- 
tifying the  evidence  and  $100  for  reporting  conclusions  of 
law  and  fact,  etc., — and  to  not  allow  appellee's  counsel  so- 
licitor's fees  to  be  paid  by  appellant. 

Reversed  in  part  and  remanded,  with  directions. 


The  PeopIvE  ex  reL  Charles  W.  Pardridge,  Petitioner,  vs. 
Thomas  G.  Windes,  Judge,  et  ai  Respondents. 

Opinion  filed  October  24,  ipi6, 

1.  Courts — clerk  of  court  is  not  privileged  to  enter  orders  con- 
trary to  direction  of  judge.  The  clerk  of  a  court  is  a  ministerial 
officer  and  the  writing  of  the  record  is  a  ministerial  act;  but  the 
clerk  is  not  independent  of  the  judge,  and  he  is  not  privileged  to 
enter  orders  as  he  sees  fit,  contrary  to  the  direction  of  the  judge. 

2.  Same — what  is  not  an  attempt  to  exercise  control  over  judg- 
ment after  term.  A  direction  by  the  trial  judge  to  the  clerk,  after 
the  term,  to  enter  an  order  made  by  the  judge  in  accordance  with 
the  minutes  of  the  judge  as  interpreted  by  him  is  not  an  attempt 
to  interfere  with  or  exercise  control  over  the  order  after  the  term 
at  which  it  was  entered. 

3.  Bills  of  exceptions — rule  as  to  filing  bill  of  exceptions.  If 
a  bill  of  exceptions  is  presented  within  the  time  fixed  by  the  judge 
and  that  fact  is  shown  on  the  bill,  it  may  be  afterward  filed  mine 
pro  tunc  as  of  that  date  after  it  is  actually  signed,  but  neither  a 
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bill  of  exceptions  nor  a  stenographic  report  will  become  a  part  of 
the  record  until  it  is  filed. 

4.  Same — bill  may  be  filed  by  nunc  pro  tunc  order  made  within 
time  of  extension.  A  bill  of  exceptions  must  be  presented  to  the 
judge  within  the  time  originally  fixed  by  the  judge  or  as  lawfully 
extended,  and  it  will  become  a  part  of  the  record  by  filing  it  as  of 
the  date  of  presentation,  whether  within  the  time  originally  fixed 
or  by  a  nunc  pro  tunc  order  made  within  the  time  of  a  further 
extension. 

5.  Mandamus — the  same  rules  of  pleading  apply  in  mandamus 
as  in  other  actions  at  lazv.  The  same  rules  of  pleading  are  ap- 
plicable in  a  mandamus  proceeding  as  in  other  actions  at  law. 

Origin Ai^  petition  for  mandamus. 

Bradi^i^y,  Harper  &  Eheim,  (Thomas  E.  D.  Brad- 
I.EY,  and  Jacob  Newman,  of  counsel,)  for  petitioner. 

Henry  S.  Robbins,  for  respondents. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

This  suit  is  an  adjunct  or  appendage  of  an  action 
brought  by  Alonzo  J.  Cutler  against  Charles  W.  Pardridge 
which  the  law  terms  transitory  but  which  has  none  of  the 
transitory  qualities  attributed  to  temporal  things.  That  ac- 
tion was  begun  in  the  circuit  court  of  Cook  county  on  June 
17,  1893,  and  its  first  appearance  in  this  court  was  nine- 
teen years  ago.  (Pardridge  v.  Cutler,  168  111.  504.)  There 
have  been  four  trials  of  the  issues,  and  the  plaintiff  ob- 
tained verdicts  and  judgments  on  the  first  two  and  the  de- 
fendant succeeded  in  the  last  two.  The  first  three  judg- 
ments were  reversed  for  prejudicial  errors  upon  the  trials. 
When  the  fourth  judgment  was  rendered  the  action  showed 
no  signs  of  abatement  or  dissolution  but  brought  forth  this 
additional  suit  in  this  way:  On  November  20,  191 5,  the 
plaintiff  prayed  an  appeal  to  the  Appellate  Court  for  the 
First  District  and  the  court  granted  the  appeal  and  fixed 
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the  terms.  The  minute  clerk  attending  the  judge,  and  the 
clerk  of  the  court,  made  entries  in  an  abbreviated  form  of 
the  order  granting  the  appeal  and  fixing  times  for  the  bond 
and  bill  of  exceptions.  The  court  afterward  directed  the 
clerk,  in  spreading  the  orders  on  the  record,  to  enter  them 
in  a  certain  prescribed  form,  which  was  done  against  the 
objection  of  the  defendant,  and  on  February  19,  1916,  the 
plaintiff  moved  the  court  to  expunge  the  order  concerning 
the  time  for  the  bill  of  exceptions.  The  motion  was  con- 
tinued to  February  28,  1916,  when  it  was  denied,  after 
which  the  defendant  filed  his  petition  in  this  court,  in  the 
name  of  the  People,  for  a  writ  of  mandamus  commanding 
the  judge  to  vacate  and  expunge  from  the  record  of  the 
court  the  order  concerning  the  bill  of  exceptions  as  entered 
by  the  clerk.  Leave  to  file  the  petition  was  granted  and 
process  was  ordered  against  Thomas  G.  Windes,  the  judgey 
and  Alonzo  J.  Cutler,  the  plaintiff.  The  defendants  filed 
an  answer,  and  the  relator,  disregarding  the  rules  govern- 
ing pleadings  in  actions  at  law,  filed  a  document  in  six  par- 
agraphs admitting  or  denying  (and  sometimes  in  the  same 
paragraph)  matters  of  fact  alleged  in  the  answer  and  also 
making  denials  on  which  an  issue  of  fact  could  never  be 
formed. 

We  would  not  render  any  service  to  the  parties  to  this 
suit  nor  to  the  bar  by  again  explaining  what  has  so  often 
been  made  known  through  decisions  of  this  court,  that  the 
same  rules  of  pleading  are  applicable  in  mandamus  as  in 
other  actions  at  law.  (Silver  v.  People,  45  111.  224;  Board 
of  Supervisors  of  Shelby  County  v.  People,  159  id.  242; 
Dement  v.  Rokker,  126  id.  174;  People  v.  Board  of  Edu- 
cation, 236  id.  154.)  The  replication  tenders  issues  of  fact 
as  to  some  matters  that  are  immaterial.  The  cause  has 
been  submitted  for  a  decision  upon  the  pleadings  and  the 
parties  do  not  disagree  as  to  any  material  fact.  It  also 
appears  from  the  answer  and  admissions  in  the  replication 
that  the  Appellate  Court  might  exercise  jurisdiction  con- 


Oct 'It]  The  People  v.  Windes.  Ill 

ceming  the  matter  in  controversy,  but  this  court  having 
assumed  jurisdiction  and  the  statute  having  provided  that 
the  existence  of  another  specific  legal  remedy  is  not  a  bar 
to  the  action,  we  will  not  delay  the  parties  but  will  decide 
the  case. 

Upon  the  prayer  for  an  appeal  the  minute  clerk  attend- 
ing Judge  Windes  made  the  following  entry  in  his  minute 
book: 

"Judere  Windes         xt 
•^     ^  Nov.  20,  1915. 

116661  Cutler  Pardridge 

Mo  Plff  N.  T.    Ovid  Ex  Mo.  in  Arrest  of  J  ovld  ex  J.  on  Verd 

issues  for  Deft.    Ex  appeal  Prayed  &  allowed  ist  Dist  111.  B  250.00. 

Appr  by  Clk  30  days  B  of  X  60  days." 

The  clerk  of  the  court  also  made  an  entry  on  the  court 
docket  and  the  subsequent  entries  of  January  18,  January  29 
and  February  4,  1916,  as  follows: 

"Windes  Nov  20-1915    Mo.  Plff  N.  T.  overld  Ex  Mo  in  arrest  of 

J  ovld  Ex  and  J.  on  Verd.  iss  for  Deft. 

Ex  appeal  Prayed  and  allowed  ist  Dist. 

111.    Bd.  $250.00   Appr  by  Clk  30  days. 

B  of  X  60  days. 
Windes  Jany  18-16      time  pltf  fl.  b  of  x  extd  2/1/16 
Windes  Jany  29-16      time  pltf  fl.  b  of  x  extd  2/5/16 
Windes  Feb     4-16      Clk  of  ct.  fl  b  of  x  nunc  pro  tunc  as  of 

1/18/16  deft  ex  Iv  gvn  either  pty  fl  b  of  x 

10  days." 

On  February  14,  19 16,  the  clerk  had  not  yet  spread  on 
the  record  the  order  of  November.  20,  191 5,  and  the  at- 
torney for  the  plaintiff  then  presented  to  the  judge  a  form 
of  an  order  as  a  guide  to  the  clerk  in  spreading  the  order 
on  the  record,  and  the  order  so  presented  concluded  as  fol- 
lows :  "Sixty  days'  time  from  this  time  is  allowed  the  plain- 
tiff in  which  to  submit  his  bill  of  exceptions  herein."  The 
attorney  for  the  defendant  protested  against  the  entry  of 
the  order  in  that  form  and  examined  the  deputy  clerk  as  a 
witness,  who  testified  that  it  was  the  practice  in  the  office 
of  the  clerk,  when  writing  out  orders  from  minutes  like,  the 
above,  to  use  the  word  "file"  instead  of  "submit,"  and  to 
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write  the  order  as  follows:  "Sixty  days'  time  from  this 
date  is  allowed  the  plaintiff  in  which  to  file  his  bill  of  ex- 
ceptions herein."  The  only  dispute  was  whether  the  word 
"file"  should  be  used  instead  of  the  word  "submit,"  and  the 
judge  ordered  the  record  written  in  the  form  presented  by 
the  attorney  for  the  plaintiff.  The  clerk  entered  it  in  that 
form,  and  the  judge  on  February  28,  19 16,  denied  the  mo- 
tion to  have  the  order  expunged.  The  bill  of  exceptions 
was  presented  to  the  judge  within  the  time  fixed  by  the  or- 
der and  was  indorsed  by  him  as  presented  on  January  18, 
19 1 6.  On  that  day  he  entered  an  order  extending  the  time 
for  filing  the  bill  to  February  i,  1916,  and  on  January  29, 
19 1 6,  he  again  extended  the  time  for  filing  to  February  5, 
19 1 6.  On  February  4,  19 16,  the  bill  was  signed  as  of  the 
date  of  presentation  and  an  order  was  entered  for  the  clerk 
to  file  it  nunc  pro  tunc  as  of  January  18,  19 16,  the  date  of 
presentation,  all  of  which  was  in  accord  with  the  settled 
practice.  Hill  Co,  v.  United  States  Fidelity  and  Guaranty 
Co,  250  111.  242. 

The  writ  must  be  denied.  If  the  relator  has  any  right 
to  have  the  record  written  as  he  contends,  it  is  a  mere  ab- 
stract right  and  the  writ  would  not  be  of  any  benefit  to 
him.  The  bill  was  presented  to  the  judge  within  the  sixty 
days  originally  allowed  for  that  purpose,  and  if  the  word 
"file"  should  have  been  used,  an  order  was  made  before  the 
time  to  file  had  expired  extending  the  time  to  file  the  bill. 
The  court,  before  the  time  as  extended  had  expired,  again 
extended  the  time  for  filing  the  bill,  and  before  the  expira- 
tion of  that  time  the  bill  was  filed  on  an  order  nunc  pro  tunc 
as  of  the  day  of  its  presentation,  so  that  the  bill  was  actually 
filed  within  the  time  fixed  by  the  judge  if  the  order  had 
been  written  as  the  relator  contends  it  should  have  been, 
and  it  became  a  part  of  the  record  even  under  his  claim, 
if  he  is  right. 

The  court  loses  its  power  over  a  judgment  after  the 
term  at  which  it  is  rendered  and  cannot  afterward  inter- 
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fere  with  it.  (People  v.  Petit,  266  111.  628.)  This  was 
conceded  on  the  application  to  enter  the  order  and  the  mo- 
tion to  expunge,  and  all  that  was  done  was  to  direct  the 
clerk  to  enter  the  order  made  by  the  judge  as  he  understood 
it.  The  position  of  counsel  that  the  writing  of  the  record 
is  a  ministerial  act  and  that  the  clerk  is  a  ministerial  officer 
of  the  court  is  correct,  but  he  is  not  independent  of  the 
court  and  his  entry  of  the  orders  made  by  the  court  is 
subject  to  judicial  control.  He  is  not  privileged  to  enter 
orders  as  he  sees  fit,  contrary  to  the  direction  of  the  court. 
A  bill  of  exceptions  purports,  on  its  face,  to  be  taken  in 
the  course  of  the  trial.  The  statutory  provision  has  always 
been  that  if  a  party  shall  allege  an  exception  to  a  ruling  it 
shall  be  the  duty  of  the  judge  to  allow  the  exception  and 
sign  the  same,  and  formerly  a  seal  was  required.  It  was 
declared  that  the  exception  should  then  become  a  part  of 
the  record  of  the  cause,  but  as  a  matter  of  practice  and 
from  the  necessity  of  the  case  the  time  could  bfe  extended. 
Section  81  of  the  present  Practice  act  has  added  the  pro- 
vision for  a  stenographic  report  of  the  trial,  and  provides 
that  if  any  party  shall  submit  any  matter  for  a  ruling  and 
the  court  shall  rule  adversely  to  the  party  submitting  the 
same,  the  party  may,  during  the  term  at  which  the  judg- 
ment is  entered  or  within  such  time  thereafter  as  shall  dur- 
ing such  term  be  fixed  by  the  court,  submit  to  the  court  a 
stenographic  report  of  the  trial,  and  if  certified  to  be  cor- 
rect by  the  court  it  shall  be  filed  and  become  a  part  of  the 
record.  The  provision  as  to  a  stenographic  report  is  that 
it  may  be  submitted  to  the  court,  but  no  report  or  bill  of 
exceptions  or  other  document  can  become  a  part  of  the  rec- 
ord until  it  is  filed.  If  a  bill  of  exceptions  is  presented 
within  the  time  fixed  by  the  judge  and  that  fact  is  shown 
on  the  bill,  it  may  be  afterward  filed  as  of  that  date  within 
a  reasonable  time  after  it  is  actually  signed.  (Hall  v.  Royal 
Neighbors,  231  111.  185.)  Under  the  Practice  act  there  is 
no  substantial  difference  between  the  order  as  entered  and 
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the  form  contended  for  by  the  relator.  The  bill  must  be 
presented  to  the  judge  within  the  time  fixed  or  as  lawfully 
extended,  and  upon  his  signing  it  it  is  to  become  a  part  of 
the  record  by  filing  as  of  the  date  of  presentation,  whether 
within  the  time  originally  fixed  or  by  a  nunc  pro  tunc  order 
made  within  the  time  of  a  further  extension. 

The  writ  is  denied.  ^^.^  ^^^^^^ 


EuzABKTH  D.  HAISEI.DEN  ct  al  Plaintiffs  in  Error,  vs. 

The  Industriai.  Board  of  Ii^unois  et  aL  Defendants 

in  Error. 

Opinion  filed  October  24,  ipi6. 

Workmen's  compensation — section  24  of  the  act  of  iQis  is 
mandatory.  Section  24  of  the  Workmen's  Compensation  act  of 
1 91 3,  providing  that  no  proceedings  for  compensation  shall  be 
maintained  unless  claim  for  compensation  has  been  made  within 
six  months  after  the  injury,  etc.,  is  mandatory,  and  if  the  evidence 
shows  that  no  claim  was  so  made,  the  circuit  court,  on  writ  of 
certiorari,  should  hold  the  claim  to  be  barred. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

A1.BERT  N.  Chari.es,  for  plaintiffs  in  error. 

Frank  W.  Hoyt,  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Elizabeth  D.  Haiselden  and  Jessie  H.  Rutherford  were 
the  owners  of  a  building  known  as  the  German-American 
Hospital,  located  at  731  to  741  Diversey  boulevard,  Chi- 
cago. Dr.  H.  H.  Haiselden,  son  of  Elizabeth  D.  Haiselden 
and  brother  of  Jessie  H.  Rutherford,  and  as  their  agent, 
employed  Charles  Milbrandt  to  do  some  painting  and  dec- 
orating on  said  building.  While  employed  at  said  work 
Milbrandt  received  an  injury  on  February  25,  1914,  by  a 
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sliver  of  wood  running  into  his  index  finger  while  sand- 
papering a  window  sash.  On  June  19,  1914,  he  filed  with 
the  Industrial  Board  of  Illinois  an  application  for  adjust- 
ment of  claim  against  the  German-American  Hospital,  a 
corporation.  On  October  14,  1914,  after  a  hearing  had, 
the  committee  of  arbitration  made  a  finding  that  the  appli- 
cant was  not  entitled  to  receive  and  recover  compensation 
from  the  said  hospital,  it  not  being  his  employer.  On  Oc- 
tober 24,  1914,  Milbrandt  filed  with  the  Industrial  Board 
an  application  for  adjustment  of  his  claim  for  said  injury 
against  Elizabeth  D.  Haiselden  and  Jessie  H.  Rutherford. 
An  arbitration  committee  was  appointed,  and  on  December 
17,  1914,  the  committee  found  that  the  said  Charles  Mil- 
brandt was  entitled  to  receive  and  recover  from  Elizabeth 
D.  Haiselden  and  Jessie  H.  Rutherford,  plaintiffs  in  error, 
the  sum  of  $300  as  compensation  for  said  injury.  On  re- 
view before  the  Industrial  Board  the  award  of  the  commit- 
tee of  arbitration  was  confirmed.  Plaintiffs  in  error  there- 
after filed  their  petition  for  certiorari  to  the  circuit  coiu"t  of 
Cook  county,  and  said  writ  issued,  and  the  record  before  the 
Industrial  Board  was  sent  to  the  circuit  court.  Thereafter, 
on  January  3,  1916,  the  writ  of  certiorari  was  quashed  by 
the  circuit  court  after  a  finding  that  the  Industrial  Board 
did  not  exceed  its  jurisdiction  in  making  its  said  award. 
On  motion  of  plaintiffs  in  error  the  circuit  court  granted  a 
certificate  that  the  cause  is  one  proper  to  be  reviewed  by 
this  court,  and  this  writ  of  error  is  prosecuted  in  this  court 
to  review  the  action  of  the  circuit  court. 

It  is  assigned  as  error  that  the  circuit  court  erred  in 
sustaining  the  findings  and  judgment  of  said  board  of  arbi- 
trators and  of  the  Industrial  Board  of  Illinois  and  in  quash- 
ing the  writ  of  certiorari,  as  there  was  no  evidence  in  the 
record  showing  that  any  claim  for  compensation  had  been 
made  to  the  plaintiffs  in  error  by  the  said  Charles  Milbrandt 
within  six  months  after  the  accident  or  after  any  payment 
made  to  him  by  plaintiffs  in  error,  as  provided  by  section  24 
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of  the  Workmen's  Compensation  act  of  191 3.  We  have 
carefully  examined  the  entire  evidence  in  the  record,  and  it 
clearly  appears  that  no  claim  for  compensation  was  made 
to  plaintiffs  in  error  by  Milbrandt.  Milbrandt,  the  claim- 
ant, testified  positively  that  his  injury  occurred  on  February 
25,  1914,  and  that  at  that  time  he  did  not  know  plaintiffs 
in  error,  and  that  he  did  not  know  that  either  of  them  had 
any  interest  in  the  property  until  after  he  had  commenced 
proceedings  before  the  board  of  arbitration,  and  that  he 
never  made  any  claim  to  them  for  any  injuries  before  these 
proceedings  were  begun  against  plaintiffs  in  error.  There 
is  no  evidence  in  the  record  that  he  was  ever  paid  any 
money  on  account  of  his  injuries  by  either  one  of  the  plain- 
tiffs in  error  or  by  any  agent  for  them.  Dr.  Haiselden, 
who  employed  him  to  do  the  work  of  painting  and  deco- 
rating, learned  of  his  injury  the  next  day  after  it  occurred 
and  cleansed  the  wound  for  him,  painted  it  with  tincture  of 
iodine  and  put  an  antiseptic  dressing  on  it,  and  also  dressed 
it  again  on  the  morning  of  February  27,  1914,  but  never 
treated  him  after  that  time.  No  claim  was  made  to  Dr. 
Haiselden  for  his  injuries  and  he  was  not  paid  any  money 
by  Dr.  Haiselden  on  account  of  said  injury.  Section  24  of 
the  Workmen's  Compensation  act  of  191 3  provides:  "No 
proceedings  for  compensation  under  this  act  shall  be  main- 
tained unless  claim  for  compensation  has  been  made  within 
six  months  after  the  accident,  or  in  the  event  that  payments 
have  been  made  under  the  provisions  of  this  act,  unless 
written  claim  for  compensation  has  been  made,  within  six 
months  after  such  payments  have  ceased."  (Kurd's  Stat. 
1916,  p.  1286.) 

The  foregoing  provision  of  the  statute  is  mandatory, 
and  the  evidence  in  the  record  clearly  and  positively  dis- 
closes that  this  claim  was  barred  because  not  made  within 
the  time  provided  by  the  statute.  The  circuit  court  erred 
in  not  so  holding,  and  its  judgment  is  therefore  reversed. 

Judgment  reversed. 


Oct.  M6J  Mason  v.  Wing  ate.  117 

Susan  Mason  et  al.  Defendants  in  Error,  vs.  Jamks  H. 

WiNGATE,  Plaintiff  in  Error. 

Opinion  filed  October  24,  ipi6, 

1.  Limitations — when  widow  does  not  acquire  title  adverse  to 
heirs.  Where  the  widow,  by  virtue  of  her  dower  and  homestead 
rights,  is  in  possession  of  land  which  has  been  sold  for  taxes,  she 
cannot  acquire  title  adverse  to  the  heirs  by  purchasing  the  cer- 
tificate of  purchase  and  having  a  tax  deed  issued  to  her,  nor  can 
such  tax  deed  be  relied  upon  as  color  of  title  acquired  in  good  faith. 

2.  Same — purchaser  with  knowledge  of  the  facts  occupies  no 
better  position  than  the  grantor.  One  who  obtains  an  undivided 
five-sevenths  interest  in  land  by  a  deed  from  the  widow,  who  had 
purchased  the  interest  of  one  heir,  and  an  heir  who  had  purchased 
the  interest  of  three  others,  cannot  claim  title,  by  limitation,  against 
the  two  heirs  who  have  not  conveyed  their  interests,  even  though 
the  deed  purports  to  cover  the  entire  eighty-acre  tract,  where  he 
has  knowledge  of  all  the  facts  and  where  there  is  nothing  to  show 
that  the  two  heirs  had  any  knowledge  that  he  intended  his  pos- 
session of  the  land  to  be  adverse  to  them. 

3.  Same — possession  of  one  tenant  in  common  cannot  be  set  up 
as  a  bar  against  co-tenants.  The  mere  possession  of  one  tenant 
in  common,  coupled  with  payment  of  taxes  and  appropriation  of 
rents  by  him,  cannot  be  set  up  as  a  bar  against  his  co-tenants,  in 
the  absence  of  any  facts  tending  to  show  an  ouster  of  the  other 
co-tenants. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county ; 
the  Hon.  Juwus  C.  Kern,  Judge,  presiding. 

Richard  F.  Tayu)R,  John  C.  Oxford,  and  James  E. 
Denton,  for  plaintiff  in  error. 

James  A.  Watson,  and  John  Q.  A.  Ledbetter,  for 
defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendants  in  error,  as  complainants  in  the  court  be- 
low, filed  their  bill  for  the  partition  of  eighty  acres  of  land 
in  Hardin  county.    The  bill  also  prayed  that  a  certain  tax 
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deed  be  set  aside  as  a  fraud  upon  the  rights  of  complain- 
ants and  declared  to  be  null  and  void.  A  decree  was  en- 
tered in  accordance  with  the  prayer  of  the  bill  for  partition 
and  setting  aside  the  tax  deed,  to  review  which  this  writ 
of  error  is  sued  out. 

The  land  described  in  the  bill  (eighty  acres)  belonged 
to  James  Cullison  in  his  lifetime  and  was  occupied  by  him 
and  his  family  as  a  home.  Cullison  died  intestate  in  June, 
1877,  leaving  a  widow,  Margaret  A.  Cullison,  six  children, 
John  Cullison,  Elizabeth  Ann,  Salona,  Tryphenia,  Ezekiel 
H.  and  Susan,  also  a  grandchild,  Rhoda  Laird,  only  child 
of  a  deceased  son,  as  his  only  heirs-at-law.  The  bill  alleges 
said  heirs  each  inherited  an  undivided  one-seventh  of  the 
land;  that  before  the  death  of  Cullison  the  land  was  sold 
for  taxes  to  C.  L.  Clanahan ;  that  immediately  after  the 
death  of  Cullison  his  widow  redeemed  the  premises  from 
said  tax  sale,  but  instead  of  procuring  a  certificate  of  re- 
demption from  the  county  clerk  she  took  an  assignment  of 
the  certificate  of  purchase  from  Clanahan,  and  afterwards, 
in  fraud  of  the  rights  of  complainants,  secured  a  tax  deed 
from  the  county  clerk  to  herself  for  said  premises.  After 
the  death  of  his  father  John  Cullison  conveyed  his  interest 
in  the  premises  to  the  widow,  his  mother.  Elizabeth,  Sa- 
lona and  Tryphenia  conveyed  their  interest  in  the  land  to 
their  brother  Ezekiel  H.  Cullison.  On  September  15,  1897, 
the  widow  and  the  son  Ezekiel  H.  executed  a  warranty  deed 
to  plaintiff  in  error,  James  H.  Wingate,  husband  of  James 
Cullison's  daughter  Tryphenia,  for  the  entire  eighty  acres 
of  land  for  the  expressed  consideration  of  $1000.  Com- 
plainants claimed  to  each  own  the  undivided  one-seventh  of 
the  land.  James  H.  Wingate  answered,  denying  complain- 
ants owned  any  interest  in  the  land  and  claiming  that  he 
was  the  owner  of  the  entire  premises.  He  denied  the  tax 
deed  was  a  fraud,  and  alleged  he  was  the  purchaser  in  good 
faith  of  the  premises  in  controversy  and  had  for  seven  suc- 
cessive years  been  in  the  actual,  adverse  and  exclusive  pos- 
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session  of  the  premises,  during  which  time  he  had  paid  the 
taxes  thereon. 

Plaintiff  in  error  claims  to  be  the  owner  of  the  two- 
sevenths  interest  in  the  premises  claimed  by  defendants  in 
error,  either  by  virtue  of  the  twenty  years'  Statute  of  Limi- 
tations or  under  section  6  of  the  chapter  on  limitations, 
under  color  of  title  obtained  in  good  faith,  together  with 
possession  and  payment  of  taxes  for  seven  years. 

As  we  understand  the  argument,  the  claim  of  ownership 
by  virtue  of  the  twenty  years'  Statute  of  Limitations  is 
based  upon  the  contention  that  the  widow,  from  the  time 
she  obtained  a  tax  deed  to  the  premises  shortly  after  the 
death  of  her  husband,  claimed  to  own  the  whole  of  the 
premises  by  virtue  of  that  deed,  and  that  her  possession,  and 
his  since  he  purchased  from  her,  was  adverse  to  defendants 
in  error.  There  is  no  proof  to  support  the  contention  that 
the  widow's  possession  was  hostile  and  adverse  to  the  heirs. 
In  the  first  place,  she  acquired  no  title  to  or  interest  in  the 
premises  by  the  tax  deed.  She  was  entitled  to  the  posses- 
sion of  the  premises,  by  virtue  of  her  homestead  and  dower 
estates,  after  her  husband's  death  and  it  was  her  duty  to 
pay  the  taxes.  She  could  not  acquire  title  through  a  sale 
of  the  land  for  non-payment  of  taxes,  and  an  attempt  to  do 
so  by  her  amoimted  to  a  payment  of  the  taxes  and  created 
no  right  in  her  adverse  to  the  owners  of  the  fee.  What- 
ever her  intention  may  have  been  in  securing  the  tax  deed, 
she  never  did  any  act  which  would  be  notice  to  the  heirs 
tliat  she  claimed  the  land  adversely  to  them  by  virtue  of 
the  tax  deed.  Subsequent  to  the  acquirement  of  the  tax 
deed  by  her  she  bought  the  interest  of  one  of  the  heirs, 
and  she  and  the  son  who  had  bought  the  interest  of  three 
other  heirs  united  in  the  conveyance  to  plaintiff  in  error. 
That  deed  purports  to  be  a  conveyance  of  the  entire  eighty 
acres  and  is  the  nearest  approach*  to  an  adverse  claim  to 
defendants  in  error  to  be  found  in  the  proof,  and  that  is 
wholly  insufficient  to  establish  that  claim.     She  was  not  a 
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purchaser  in  good  faith  under  her  tax  deed,  because,  as  we 
have  stated,  as  life  tenant  the  law  made  it  her  duty  to  pay 
the  taxes,  and  her  purchase  of  the  certificate  of  purchase 
from  Clanahan  amounted  to  a  payment  of  the  taxes  by 
her,  and  she  could  not,  by  taking  an  assignment  of  the  cer- 
tificate and  a  tax  deed,  acquire  any  interest  adverse  to  the 
owners  of  the  fee.  Blair  v.  Johnson,  215  111.  552;  Hanna 
V.  Palmer,  194  id.  41 ;  Lewis  v.  Ward,  99  id.  525. 

Neither  is  plaintiff  in  error  in  any  position  to  claim  title 
by  virtue  of  section  6  of  the  Limitation  act.  He  could 
not  rely  upon  title  obtained  by  virtue  of  the  tax  deed  to 
the  widow  as  color  of  title  obtained  in  good  faith  because 
it  was  not  color  of  title  so  obtained  by  her,  and  as  her 
grantee  with  knowledge  of  the  facts  he  occupied  no  bet- 
ter position  than  the  widow.  (See  authorities  above  cited.) 
Plaintiff  in  error  acquired  a  five-sevenths' interest  in  the 
land  by  the  deed  from  the  widow  and  E.  H.  CuUison  in 
1897.  He  went  into  possession  of  all  of  the  premises  un- 
der the  deed  and  has  so  continued  until  the  commencement 
of  this  suit.  The  only  testimony  relied  on  to  show  that  he 
claimed  adversely  to  defendants  in  error  is  that  he  paid  the 
taxes,  received  all  the  income  from  the  land,  and  his  state- 
ment that  he  claimed  to  be  the  owner  of  it.  There  is  no 
proof  that  defendants  in  error  ever  had  any  knowledge  that 
plaintiff  in  error  claimed  the  whole  of  the  premises,  nor  is 
any  act  of  his  shown  from  which  any  such  claim  could  be 
inferred.  The  mere  possession  of  one  tenant  in  common, 
payment  of  taxes  and  appropriation  of  rents  by  him  cannot 
be  set  up  as  a  bar  against  a  co-tenant  in  common.  McMahill 
V.  Torrence,  163  111.  277;  Donason  v.  Barber 0,  230  id.  138; 
Stowell  V.  Lynch,  269  id.  437. 

The  decree  is  supported  by  the  law  and  the  evidence  and 
is  affirmed.  ^^^^^^  affirmed. 
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The  State  Pubwc  Utilities  Commission  ex  rel  The 
Pike  County  Telephone  Company,  Appellee,  vs,  H.  G. 
Noble  et  al.  Appellants. 

Opinion  filed  October  24,  ipi6, 

1.  PuBUC  vritirits— purpose  of  Public  Utilities  act.  The  pur- 
pose of  the  Public  Utilities  act  is  to  bring  under  public  control 
property  which  is  being  applied  to  public  use,  the  owner  of  such 
property  being  required  to  submit  to  its  control  by  the  public  to 
the  extent  of  its  interest  as  long  as  the  public  use  is  maintained. 

2.  Same — benefits  need  not  be  received  by  the  whole  public.  It 
is  not  essential  to  a  public  use  that  the  benefits  should  be  received 
by  the  whole  public  or  even  a  large  part  of  it,  but  the  benefits  must 
not  be  confined  to  specified  or  privileged  persons. 

3.  Same — what  is  required  to  make  use  public.  A  public  use 
requires  that  all  persons  must  have  an  equal  right  to  the  use  and 
that  it  must  be  in  common  upon  the  same  terms,  however  few  the 
number  who  avail  themselves  of  it,  and  that  it  shall  be  open  to  all 
people  to  the  extent  that  its  capacity  may  admit  of  such  patronage. 

4.  Same — use  must  concern  the  public  as  distinguished  from  in- 
dividuals. To  constitute  a  public  utility  the  use  must  concern  the 
public  as  distinguished  from  an  individual  or  any  particular  num- 
ber of  individuals,  but  it  may  be  confined  to  a  particular  district 
and  still  be  public. 

5.  Same — what  determines  whether  a  company  is  operating  a 
public  utility.  The  question  whether  a  person  or  persons,  associa- 
tion, co-partnership  or  company  is  owning,  operating  or  controll- 
ing a  public  utility  is  one  that  necessarily  depends  upon  the  spe- 
cial facts  connected  with  the  management,  operation  or  control  of 
such  business. 

6.  Same — when  mutual  telephone  company  is  operating  a  pub- 
lic utility.  A  mutual  telephone  company  maintained  by  an  up-keep 
assessment  on  stockholders  and  which  does  not  rent  telephones  to 
non-stockholders  is  operating  a  public  utility  when  its  line  has  con- 
nection with  the  exchange  of  a  commercial  telephone  company, 
enabling  stockholders  and  others  complying  with  the  rules  to  send 
or  receive  messages  via  its  lines  over  the  commercial  line  to  near- 
by towns  by  paying  the  toll  charges  over  the  commercial  line,  and 
where  outsiders  may  connect  lines  with  the  company's  exchange 
by  complying  with  the  company's  rules  and  regulations. 

7.  Same — zvhat  determines  whether  new  construction  is  entirely 
new  or  an  extension  of  existing  plant.    Whether  the  new  construe- 
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tion  is  entirely  new  or  is  an  extension  of  an  existing  plant,  as 
provided  in  section  55  of  the  Public  Utilities  act,  depends  upon 
whether  or  not  it  is  a  construction  to  further  the  same  kind  of 
business  or  to  install  a  new  service. 

Appeai,  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Anderson  &  Matthews,  for  appellants. 

Everett  Jennings,  Timothy  F.  Mui.i.en,  and  George 
M.  Morgan,  for  the  State  Public  Utilities  Commission. 

O.  F.  Berry,  L.  T.  Graham,  and  Ben  B.  Boynton, 
for  appellee  the  Pike  County  Telephone  Company. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  an  order  and  judgment  entered 
by  the  circuit  court  of  Sangamon  county  affirming  an  order 
made  by  the  State  Public  Utilities  Commission  requiring 
the  appellants,  and  each  of  them,  their  officers,  agents  and 
employees,  to  desist  from  operating  a  telephone  exchange 
until  a  certificate  of  convenience  and  necessity  should  be 
obtained  from  said  commission.  The  petition  upon  which 
this  order  was  entered  was  filed  with  the  Public  Utilities 
Commission  by  the  Pike  County  Telephone  Company,  a  cor- 
poration doing  a  general  telephone  business  in  Pike  county, 
Illinois,  and  having  a  telephone  exchange  in  the  village  of 
Perry,  in  said  county. 

The  facts  are  set  out  by  stipulation,  as  follows:  Ap- 
pellants, as  individuals  and  as  representing  in  an  official 
capacity  two  hundred  other  individuals,  mostly  farmers  or 
retired  farmers,  were  constructing  a  telephone  exchange  out-^ 
side  of  said  village,  in  said  county,  without  obtaining  or 
applying  for  said  certificate.  About  1902  two  farmers'  tele- 
phone lines  were  constructed  into  Perry,  with  a  switch  con- 
nection in  a  hotel  in  that  place.    A  short  time  afterwards 
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one  Orr  built  a  telephone  line  at  Perry  and  also  an  exchange 
in  said  village.  With  this  exchange  the  farmers'  lines  were 
connected.  Thereafter  the  Pike  County  Telephone  Com- 
pany built  a  line  into  said  village  and  constructed  in  con- 
nection therewith  an  exchange.  The  farmers'  lines  and  ex- 
change were  sold  to  one  Doane,  who  afterwards  sold  them 
to  the  Pike  County  Telephone  Company.  Previous  to  the 
beginning  of  these  proceedings  some  fifteen  farmers'  tele- 
phone lines  were  constructed  in  the  vicinity  of  Perry,  most 
of  them  extending  into  the  corporate  limits  and  represent-/ 
ing  approximately  an  investment  of  $6000.  Shortly  before 
these  proceedings  the  Pike  County  Telephone  Company  re- 
constructed and  took  over  the  farmers'  lines  in  said  village  . 
without  compensation,  not  having  obtained  the  consent  of 
the  farmers  but  with  their  acquiescence.  The  only  switch- 
board or  exchange  in  said  village  is  that  operated  and  owned 
by  said  Pike  County  Telephone  Company.  In  the  early  part 
of  1914  appellants  and  their  associates  took  steps  to  organ- 
ize a  telephone  company,  and  also  undertook  the  construc- 
tion of  a  telephone  exchange  within  said  village  under  a 
franchise  granted  by  the  village  authorities  requiring  them 
to  furnish  service  to  any  of  the  public  desiring  the  same. 
The  Pike  County  Telephone  Company  filed  a  petition  before  - 
the  State  Public  Utilities  Commission,  and  after  a  hearing, 
an  order  was  entered  holding  that  the  proposed  building  of 
a  telephone  exchange  in  said  village  would  make  the  telcr 
phone  business  of  appellants  a  public  utility.  On  appeal  to 
the  circuit  court  said  order  of  the  commission  was  affirmed. 
Thereafter  appellants  dropped  the  proposed  plan  of  building 
a  telephone  exchange  in  said  village  and  began  the  construc- 
tion of  the  telephone  exchange  here  involved,  outside  of  said 
village.  It  was  further  stipulated  that  appellants  and  their 
associates  are  organizing  a  company  which,  in  effect,  will  be 
a  legal  co-partnership  or  association,  and  that  when  they 
have  fully  completed  their  work  they  will  elect  proper  offi- 
cers, who  will  have  authority  to  manage  said  exchange  and 
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telephone  business;  that  this  company  will  issue  stock  to 
the  various  farmers  and  individuals  owning  interests  in  said 
farmers'  lines,  and  will  pass  a  by-law  not  to  rent  'phones  to 
any  persons  other  than  their  regular  stockholders,  and  not 
to  make  any  charges  to  persons  not  owning  stock  but  that 
the  use  of  its  lines  to  outside  persons  will  be  regulated  by 
a  proper  by-law ;  that  in  order  to  pay  the  up-keep  of  said 
lines  the  shareholders  are  to  be  assessed  a  sufficient  amount 
of  money  each  year;  that  when  the  company  is  organized 
it  is  proposed  to  extend  said  farmers'  lines  wherever  it  is 
necessary  to  meet  the  farmers'  service,  and  that  any  citizens 
of  said  village  who  wish  to  construct  lines  out  to  said  tele- 
phone exchange  will  be  permitted  to  do  so  on  complying 
with  the  rules  and  regulations  of  said  company;  that  tele- 
phone messages  have  been  and  are  to  be  sent  through  said 
farmers'  telephone  exchange  to  Mt.  Sterling  and  Versailles, 
where  the  farmers'  telephone  lines  connect  with  commercial 
lines,  and  that  appellants  can  send  messages  via  their  lines 
onto  and  over  the  commercial  lines  at  these  points,  the  per- 
son sending  the  message  paying  only  the  toll  charges  over 
the  commercial  lines;  that  appellants,  and  those  associated 
with  them  in  said  farmers'  exchange,  have  no  interest  of 
any  kind  or  nature  in  said  commercial  telephone  lines  for 
the  use  of  which  these  tolls  are  collected,  and  that  telephone 
messages  are  and  will  be  received  back  from  said  commer- 
cial lines  over  said  farmers'  lines  in  the  same  manner  and 
on  the  same  terms  as  they  are  transmitted. 

Appellants  contend  that  they  are  not  operating  a  public 
utility  and  that  therefore  said  commission  had  no  jurisdic- 
tion. Section  lo  of  the  Public  Utilities  act  defines  a  public 
utility  as  including  every  corporation,  firm,  partnership  or 
individual  that  controls,  operates  or  manages  "within  the 
State,  directly  or  indirectly  for  public  use,  any  plant,  equip- 
ment or  property  used  or  to  be  used  for  or  in  connection 
with  *  *  *  the  transmission  of  telegraph  or  telephone 
messages  between  points  within  this  State."    The  purpose 
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of  this  act  was  to  bring  under  public  control  property  which 
was  being  applied  to  public  use,  the  owner  of  such  property 
being  required  to  submit  to  its  control  by  the  public  to  the 
extent  of  its  interest  as  long  as  the  public  use  is  maintained. 
(Public  Utilities  Com.  v.  Bethany  Telephone  Ass'n,  270  111. 
183.)  It  is  not  essential  to  a  public  use  that  the  benefits 
should  be  received  by  the  whole  public  or  even  a  large  part 
of  it.  They  must  not  be  confined,  however,  to  specified  or 
privileged  persons.  {People  v.  Ricketts,  248  111.  428.)  A 
public  use  requires  that  all  persons  must  have  an  equal  right 
to  the  use  and  that  it  must  be  in  common  upon  the  same 
terms,  however  few  the  number  who  avail  themselves  of  it ; 
that  it  shall  be  open  to  all  people  to  the  extent  that  its 
capacity  may  admit  of  such  use.  {Public  Utilities  Com,  v. 
Monarch  Refrigerating  Co,  267  111.  528.)  The  use  must 
concern  the  public,  as  distinguished  from  an  individual  or 
any  particular  number  of  individuals.  It  may  be  confined 
to  a  particular  district  and  still  be  public.  {Public  Utilities 
Com,  V.  Noble  Telephone  Co,  268  111.  411.)  The  facts  in 
this  case  are  very  similar  to  those  in  the  case  last  referred 
to.  The  only  question  for  determination  here,  as  in  that 
case,  is  whether  appellants,  directly  or  indirectly,  operate  or 
manage  their  business  for  a  public  use.  In  that  case  the 
court  said  (p.  415)  :  "It  is  immaterial  that  it  does  not 
furnish  as  complete  service  as  is  furnished  by  most  com- 
mercial companies.  So  far  as  its  business  extends,  its  ser- 
vice is  open,  under  the  provisions  of  this  ordinance,  to 
anyone  who  may  demand  it  and  is  willing  to  pay  the  price 
stated  in  the  constitution  and  by-laws  of  the  company  for 
rendering  such  service."  Practically  the  same  condition  is 
presented  here.  The  service  is  open  to  anyone  within  the 
village  of  Perry,  or  in  the  adjacent  territory  outside  of  the 
village,  who  is  willing  to  become  a  shareholder  under  the 
conditions  and  terms  provided,  as  set  out  in  the  stipulation 
of  facts  filed  in  this  cause.  The  shareholders  or  members 
of  such  partnership  or  association  have  in  this  case,  as  they 
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had  in  that  case,  the  means  of  communicating  freely  with 
one  another,  and  also  of  communicating  over  their  own 
lines,  via  commercial  lines,  with  various  cities  and  villages 
in  that  section  of  the  State. 

This  court  has  held  that  railroad  tracks  laid  in  the  streets 
of  a  city  by  private  individuals,  connecting  with  public  rail- 
road tracks  previously  laid,  become,  in  legal  contemplation, 
a  part  of  the  railroad  with  which  they  connect  and  are  open 
to  the  public  and  subject  to  public  control  in  all  respects  as 
other  railroad  tracks.  {Chicago  Dock  Co,  v.  Garrity,  115 
111.  155;  People  V.  Blocki,  203  id.  363.)  In  Pioneer  Tele- 
phone  and  Telegraph  Co.  v.  Grant  County  Rural  Telephone 
Co,  119  Pac.  Rep.  968,  a  rural  telephone  company,  not  op- 
erated for  hire,  petitioned  the  utilities  commission  of  Okla- 
homa to  require  a  commercial  company  to  permit  connection 
with  its  exchange.  The  commission  required  the  commer- 
cial company  to  permit  such  connection,  and  on  appeal  the 
Supreme  Court  of  that  State  upheld  the  commission.  Under 
a  statute  somewhat  different  from  our  own  the  Michigan 
railroad  commission  held  that  the  words  "doing  a  telephone 
business"  applied  to  a  mutual  telephone  company  while  ren- 
dering free  service  to  its  members ;  that  such  company  was 
doing  a  telephone  business  and  was  a  public  utility,  the  court 
apparently  basing  its  holding  largely  upon  the  ground  that, 
the  mutual  telephone  company  furnished  long  distance  tele- 
phone service  practically  on  the  same  basis  as  long  distance 
service  is  furnished  to  the  members  of  this  association. 
Reading  Central  Teleplwne  Co.  v.  Fayette  Rural  Telephone 
Co. — Public  Utilities  Reports,  1915a,  p.  56. 

In  recent  times  there  is  undoubtedly  an  increasing  need 
of  stricter  regulation  of  all  employments  which  affect  public 
interest.  "The  use  of  the  telephone  has  come  to  be  quite 
generally  regarded  not  as  a  luxury  or  convenience  but  a 
necessity,  and  it  is  essential  to  the  greatest  public  conven- 
ience that  all  users  of  telephones  should  be  able  to  secure, 
as  nearly  as  possible,  direct  connection  with  all  other  users." 
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(  Union  Trust  and  Savings  Bank  v.  Kinloch  Long  Distance 
Telephone  Co.  258  111.  202.)  The  question  whether  a  per- 
son or  persons,  association,  co-partnership  or  company  is 
owning,  operating  or  controlling  a  public  utility  is  one  that 
necessarily  depends  upon  the  special  facts  connected  with 
the  management,  operation  or  control  of  such  business.  A 
mutual  telephone  company  may  or  may  not  be  operating  and 
managing  a  public  utility,  but  when  it  is  operating  its  line 
in  connection  with  the  exchange  of  a  commercial  telephone 
company  and  serving  the  public  in  the  manner  that,  as 
shown  here,  appellants'  lines  are  serving  the  public,  there 
can  be  no  escape  from  the  conclusion  that  the  business  is  a 
public  utility  and  is  subject  to  the  control  of  the  Public 
Utilities  Commission  of  this  State.  Piiblic  Utilities  Com.  v. 
Noble  Telephone  Co,  supra;  Buncombe  Telephone  Co.  v. 
McGinnis,  268  111.  504.  See,  also,  Mutual  Telephone  Co. 
v.  Telephone  Co.  92  Ohio  St.  336. 

Counsel  for  appellants  further  contend,  even  if  their, 
business  be  held  to  be  a  public  utility,  that  under  the  pro- 
visions of  section  55  of  the  Public  Utilities  act  they  have  a 
right  to  construct  a  telephone  exchange  outside  of  the  cor- 
porate limits  of  Perry  without  first  getting  a  certificate  from 
the  Public  Utilities  Commission.  Said  section  55,  in  part, 
provides :  "No  public  utility  shall  begin  the  construction  of 
any  new  plant,  equipment,  property  or  facility  which  is  not 
in  substitution  of  any  existing  plant,  equipment,  property  or 
facilities  or  in  extension  thereof  or  in  addition  thereto,  un- 
less and  until  it  shall  have  obtained  from  the  commission  a 
certificate  that  public  convenience  and  necessity  require  such 
construction."  (Kurd's  Stat.  1916,  p.  2037.)  From  the 
stipulated  facts  it  appears  that  appellants  have  never  had  a 
switchboard  or  other  equipment  necessary  to  connect  their 
lines  together,  independently  of  the  Pike  County  Telephone 
Company,  since  that  company  took  over  the  business  of 
the  farmers'  lines  purchased  from  Doane.  "A  telephone  is 
capable  of  several  uses.     It  may  be  used  on  private  lines 
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to  connect  two  houses  or  two  offices,  or  it  may  be  used  in 
an  exchange  system  or  to  connect  several  exchange  systems. 
A  telephone  exchange  is  an  arrangement  for  putting  up 
and  maintaining  wires,  poles  and  switchboards  within  a 
given  area,  with  a  central  office  and  the  necessary  operators 
to  enable  the  individual  hirers  of  telephones  within  that  area 
to  converse  with  each  other.  In  the  case  of  an  exchange 
system  the  customer  is  also  furnished  with  the  exchange 
service  and  its  accompanying  features,  which  include  con- 
nection with  the  exchange  and  all  subscribers,  telephone  op- 
erators, etc."  (Western  Union  Telephone  Co.  v.  American 
Bell  Telephone  Co,  105  Fed.  Rep.  684.)  Each  of  the  tele- 
phone lines  of  appellants  in  existence  when  the  Public  Util- 
ities act  went  into  effect  appears  to  have  been  owned  by 
farmers,  and  said  lines  were  constructed  by  them  to  the 
exchange  of  the  Pike  County  Telephone  Company  for  the 
purpose  of  receiving  telephone  service  from  that  company 
by  means  of  the  switchboard  and  necessary  operators  to 
make  connections,  complete  the  calls,  etc.  A  "plant"  has 
been  defined  as  "the  fixtures,  machinery,  tools,  apparatus, 
appliances,  etc.,  necessary  to  carry  on  any  trade  or  me- 
chanical business,  or  any  mechanical  operation  or  process." 
(7  Century  Diet,  and  Cyc.  4531 ;  Southern  Bell  Telephone 
Co.  V.  D'Alemberte,  39  Fla.  25.)  The  building  of  this  ex- 
change outside  of  the  village  of  Perry  cannot  be  said  to 
have  been  an  extension  or  addition  to  the  lines  of  appel- 
lants, but,  in  effect,  was  the  building  of  a  new  equipment 
or  facility  for  the  use  of  the  shareholders  or  members.  The 
test  whether  the  new  construction  is  entirelv  new  or  is  an 
extension  of  an  existing  plant  is  the  determination  as  to 
whether  or  not  it  is  a  construction  to  further  the  same  kind 
of  business  or  to  install  a  new  service.  (Citizens'  Telephone 
Co.  V.  Railroad  Com.  of  Wisconsin,  146  N.  W.  Rep.  798.) 
Manifestly,  in  this  case  the  construction  is  not  an  extension 
of  poles  and  lines  owned  by  the  farmers,  but  is  the  installa- 
tion of  a  switchboard  and  necessary  apparatus  to  make  con- 
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nections,  not  only  for  service  among  its  own  members  for 
themselves  but  to  connect  with  commercial  lines.  It  would 
result,  in  no. small  measure,  in  the  duplication  of  the  lines 
and  service  of  the  Pike  County  Telephone  Company  in  a 
part  of  the  same  territory.  This  service  brings  it  not  only 
within  the  spirit  but  within  the  specific  terms  of  the  Public 
Utilities  act. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Tke  Tayi:.or-Critchfiei.d  Company,  Plaintiff  in  Error, 
vs.  Henry  Stuckart,  Defendant  in  Error. 

Opinion  filed  October  24,  ipi6. 

1.  Corporations — when  capital  stock  of  advertising  company 
cannot  be  assessed  by  the  State  Board  of  Equalisation.  An  ad- 
vertising company  organized  for  the  purpose  of  doing  a  general 
advertising  business,  publishing  and  printing  books  and  papers,  de- 
signing illustrations  and  carrying  on  the  business  of  electrotyping 
and  engraving  is  included  in  the  terms  of  the  statute  which  ex- 
empt the  capital  stock  of  printing  companies  from  assessment  for 
taxes  by  the  State  Board  of  Equalization,  and  its  capital  stock  is 
assessable  only  by  the  local  assessor  or  board  of  assessors. 

2.  Same — business  need  not  be  exclusively  printing  to  exempt 
capital  stock  from  assessment  by  the  State  board.  The  statute  ex- 
empting the  capital  stock  of  printing  companies  from  assessment 
by  the  State  Board  of  Equalization  does  not  require  that  the  busi- 
ness be  exclusively  printing  in  order  to  be  within  the  exemption, 
and  it  is  sufficient  if  the  principal  business  of  the  corporation  be 
the  printing  business. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Jesse  A.  Bai^dwin,  Judge,  presiding. 

Howe,  Fordham  &  KrEamer,  for  plaintiff  in  error. 

MACI.AY  HoYNE,  State's  Attorney,  (Morris  Schaef- 
FER,  of  counsel,)  for  defendant  in  error. 
876-  9 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  began  this  suit  by  a  bill  in  equity 
against  defendant  in  error,  as  treasurer  and  collector  for 
the  county  of  Cook,  to  enjoin  the  collection  of  the  taxes 
assessed  by  the  State  Board  of  Equalization  for  the  year 
1914  upon  the  capital  stock  of  plaintiff  in  error.  A  de- 
murrer was  filed  by  defendant  in  error  to  the  bill  and  the 
same  was  sustained  by  the  court  and  the  bill  was  dismissed 
for  want  of  equity.  The  bill  charged,  among  other  things, 
that  plaintiff  in  error  was  incorporated  August  14,  191 3, 
under  the  name  of  Long-Critchfield  Corporation,  which 
name  was  afterwards  changed  to  Taylor-Critchfield  Com- 
pany ;  that  the  objects  for  which  the  said  corporation  was 
formed,  as  provided  in  its  charter,  are:  (a)  To  do  a  gen- 
eral advertising  business  of  any  nature,  as  agent  or  other- 
wise; (6)  to  conduct  the  business  of  publishing  and  print- 
ing books,  papers,  circulars,  pamphlets  and  other  printed 
matter;  (c)  to  design  illustrations  and  all  kinds  of  art 
work,  and  to  carry  on  the  business  of  electrotyping,  engrav- 
ing, and  of  any  other  method  of  reproduction  of  pictures 
or  designs  of  any  nature.  The  bill  further  charges  that  it 
is  engaged  in  the  business  authorized  by  its  charter  and  has 
engaged  in  no  other  business  since  its  organization;  that 
the  State  Board  of  Equalization  valued  and  assessed  its 
capital  stock  for  the  year  1914  at  the  sum  of  $75,000  full 
value  and  $25,000  assessed  value ;  and  also  avers  that  the 
State  Board  of  Equalization  had  no  power,  jurisdiction  or 
authority  to  make  such  assessment,  and  that  said  assess- 
ment is  illegal,  unauthorized  and  void,  and  that  it  was  made 
without  notice  or  opportunity  for  the  plaintiff  in  error  to 
be  heard. 

No  formal  objections  are  urged  against  the  bill  as  a 
pleading,  the  sole  and  only  question  presented  for  our  con- 
sideration being  whether  or  not  the  capital  stock  of  plain- 
tiff in  error  may  be  assessed,  under  the  statute,  by  the  State 
Board  of  Equalization. 
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The  authority  of  the  State  Board  of  Equalization  to  as- 
sess the  capital  stock  of  corporations  in  this  State  is  gov- 
erned by  section  io8  of  chapter  120,  (Kurd's  Stat.  19 13, 
p.  2043,)  which  provides  as  follows :  "The  State  Board  of 
Equalization  shall  assess  the  capital  stock  of  each  company 
or  association  respectively  now  or  hereafter  incorporated 
under  the  laws  of  this  State  and  which  by  this  act  are 
expressly  required  to  be  assessed  by  the  State  Board  of 
Equalization  in  the  manner  hereinbefore  in  this  act  pro- 
vided. But  the  State  Board  of  Equalization  shall  not  as- 
sess the  capital  stock  of  companies  and  associations  organ- 
ized for  purely  manufacturing  and  mercantile  purposes  or 
for  either  of  such  purposes,  or  for  the  mining  and  sale  of 
coal,  or  for  printing,  or  for  the  publishing  of  newspapers, 
or  for  the  improving  and  breeding  of  stock." 

The  purpose  for  which  a  corporation  is  organized  must 
be  ascertained  by  reference  to  the  terms  of  its  charter. 
(Distilling  Co,  v.  People,  161  111.  loi.)  By  the  provisions 
of  the  charter  of  plaintiff  in  error,  as  set  forth  in  the  bill, 
it  is  clearly  disclosed  that  the  State  Board  of  Equalization 
has  no  power  or  authority  to  assess  its  capital  stock,  as  it 
was  organized  to  do  printing  of  various  kinds.  All  three 
of  the  provisions  of  its  charter  clearly  show  this.  The  ob- 
jects of  its  incorporation  are  fully  expressed  by  the  pro- 
visions (a)  and  (b)  aforesaid,  which  are,  to  do  general 
advertising  and  to  conduct  the  business  of  publishing  and 
printing  books,  papers,  circulars,  pamphlets  and  other 
printed  matter.  The  first  definition  given  to  the  word  "ad- 
vertising" by  the  New  Standard  Dictionary  is,  "to  make 
known  by  public  notice,  especially  by  print."  The  same 
book  states  the  business  of  "publishing  and  printing  books, 
papers,  circulars,  pamphlets,  etc.,"  is  simply  the  making 
known  those  articles  to  the  public  in  print, — that  is  to  say, 
they  are  promulgated  or  published  by  printing  them  and 
putting  them  before  the  public,  and  by  its  charter  plaintiff 
in  error  may  do  this,  either  as  agent  or  otherwise.     It  is 
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also  clear  that  under  provision  (c)  of  the  said  charter  the 
work  therein  described  is  merely  another  branch  of  print- 
ing, such  as  electrotyping,  lithographing  and  engraving, 
which  are  special  lines  of  printing. 

Our  conclusion  must  necessarily  be  that  the  principal 
business  of  plaintiff  in  error  is  printing,  and  that  its  capital 
stock  is  assessable  only  by  the  local  assessor  or  board  of 
assessors.  The  statute  does  not  require  that  its  business  be 
exclusively  the  printing  business  to  bring  the  plaintiff  in 
error  within  the  exceptions  enumerated  in  said  section  of 
the  statute.  It  is  sufficient  if  the  principal  business  of  the 
corporation  be  the  printing  business.  Under  the  averments 
of,  the  bill  plaintiff  in  error  did  no  other  business  than  that 
mentioned  in  its  charter. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the 

Reversed  and  remanded,  with  directions. 


HEI.ENA  F1.EMING  et  al.  Appellees,  vs.  Michahi*  P. 

Reheis,  Appellant. 

Opinion  filed  October  24,  ipi6, 

1.  Equity — when  equity  may  retain  jurisdiction.  Where  a  bill 
is  filed  to  obtain  equitable  relief  and  the  evidence  sustains  the 
grounds  for  such  relief  the  court  will  retain  the  bill  and  afford 
that  relief  even  though,  incidentally,  it  may  be  necessary  to  find 
and  pass  upon  legal  rights. 

2.  Same — when  the  court  should  not  retain  jurisdiction.  If  the 
evidence  fails  to  sustain  the  facts  upon  which  the  right  to  equi- 
table relief  is  based,  leaving  merely  legal  rights  to  be  ascertained 
and  passed  upon,  the  jurisdiction  of  the  court  fails  and  the  par- 
ties must  be  remitted  to  their  action  at  law. 

3.  Same — question  of  non-delivery  of  deed  may  be  determined 
in  an  action  at  law.  Where  a  bill  is  filed  to  set  aside  a  deed  and 
enjoin  the  prosecution  of  an  action  of  ejectment  on  the  ground 
that  the  deed  was  obtained  by  fraud  and  was  never  delivered  but 
the  proof  fails  to  sustain  the  charge  of  fraud,  thus  leaving  the 
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question  of  non-delivery  the  only  one  to  be  determined,  the  court 
should  not  retain  the  bill  but  should  leave  the  complainants  to  in- 
terpose their  defense  of  non-delivery  to  the  suit  in  ejectment. 

4.  Deeds — deed  has  no  binding  force  unless  delivered,  A  deed 
has  no  binding  force  as  a  conveyance  unless  it  has  been  delivered, 
and  the  question  of  delivery  must  be  determined  from  a  consider- 
ation of  all  the  evidence  showing  the  intention  of  the  parties. 

5.  Same — consideration  in  an  acknowledged  warranty  deed  can 
not  he  contradicted.  The  consideration  in  an  acknowledged  war- 
ranty deed  cannot  be  contradicted  by  parol  evidence  for  the  pur- 
pose of  destroying  the  effect  of  the  deed  as  a  conveyance. 

Appeai,  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Georgk  a.  Crow,  Judge,  presiding. 

Kee^E  &  Sui^i^iVAN,  for  appellant. 

ScHAEFER  &  Kruger,  and  Barthei.,  Farmer  &  Kun- 
GEi.,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellees,  Helena  Fleming  and  Catherine  Grossheim, 
filed  a  bill  in  chancery  to  the  April  term,  19 14,  of  the  cir- 
cuit court  of  St.  Clair  county,  against  appellant,  to  set  aside 
a  deed  from  appellees  and  others  to  appellant  and  his  wife, 
Pauline  C.  Reheis,  for  certain  real  estate  situated  in  the 
city  of  East  St.  Louis,  and  to  perpetually  enjoin  appellant 
from  prosecuting  a  certain  suit  in  ejectment  to  recover  the 
said  real  estate.  It  is  alleged  in  the  bill,  in  substance,  that 
on  the  2 1  St  day  of  July,  1908,  Julius  Fleming  died  in  said 
city,  leaving  him  surviving  Helena  Fleming  as  his  widow 
and  Catherine  Grossheim,  Elizabeth  Fleming  and  Pauline 
C.  Reheis  as  his  only  children  and  only  heirs,  and  that  he 
made  a  will  during  his  lifetime,  which  was  duly  probated 
in  the  probate  court  of  St.  Clair  county  August  24,  1908; 
that  he  died  seized  in  fee  of  considerable  amount  of  real 
estate  situated  in  said  county;  that  by  the  third  clause  of 
his  will  he  devised  certain  parts  of  his  real  estate  to  his 
widow,  Helena  Fleming;    that  by  paragraph  5  thereof  he 
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devised  certain  other  parts  of  said  real  estate  to  his  daugh- 
ter Pauline  C.  Reheis,  which  is  the  real  estate  in  contro- 
versy in  this  suit;  that  by  paragraphs  6  and  7  thereof  he 
also  devised  certain  parts  of  said  real  estate  to  Catherine 
Grossheim  and  Elizabeth  Fleming,  the  said  devises  to  his 
daughters  being  for  and  during  their  lifetime;  that  by  par- 
agraph 8  of  his  will  it  is  provided  that  said  devisees  shall 
pay  all  taxes  and  assessments  levied  against  their  respective 
property,  and  that  each  of  them  shall  keep  her  property  in 
good  repair,  etc. ;  that  by  paragraph  1 1  thereof  it  is  pro- 
vided that  in  case  any  of  his  said  children  shall  die  leaving 
issue,  then  such  issue  shall  inherit  their  mother's  property 
in  fee  simple;  that  by  paragraph  1 2  it  is  provided  that 
after  the  death  of  the  said  wife  and  children  the  said  real 
estate  shall  descend  to  his  grandchildren,  and  in  case  there 
are  no  grandchildren  the  same  shall  go  to  the  nearest  rela- 
tives of  the  deceased  and  of  his  said  widow.  The  bill 
charged  that  within  a  few  days  after  the  death  of  Julius 
Fleming  appellant  began  to  importune  appellees  and  Eliza- 
beth Fleming  to  execute  deeds  and  papers  so  that  he  could 
obtain  the  possession  and  control  of  all  of  their  property 
aforesaid;  that  they  refused  to  execute  a  deed  of  any  kind 
to  appellant  or  his  wife;  that  appellant  was  engaged  in  the 
real  estate  and  loan  business  and  was  a  shrewd  and  success- 
ful business  man  and  the  confidential  adviser  of  appellees 
and  transacted  business  for  them ;  that  appellees  had  scant 
and  meager  education  and  understood  very  little  of  the 
English  language  and  were  compelled  to  rely  on  the  repre- 
sentations and  honesty  of  persons  with  whom  they  trans- 
acted business,  and  that  they  relied  upon  the  representations 
made  by  appellant  to  them ;  that  appellant  knew  that  appel- 
lees and  Elizabeth  Fleming  would  refuse  to  execute  any 
deed  to  him  or  his  wife ;  that  on  February  26,  1909,  appel- 
lant and  his  wife  went  to  the  residence  of  appellee  Helena 
Fleming  at  nine  o'clock  at  night  and  fraudulently  repre- 
sented that  the  devisees  in  said  will  would  encounter  diffi- 
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culties  in  collecting  rents,  paying  taxes,  making  repairs,  etc., 
and  fraudulently  suggested  that  papers  be  executed  by  the 
widow  and  children  of  said  testator  which  would  authorize 
Pauline  C.  Reheis  to  control  the  property  devised  to  her 
during  her  life,  to  collect  the  rents  thereof  and  make  the 
necessary  repairs  without  interference  on  the  part  of  the 
other  devisees;  that  thereupon  the  appellees  and  Elizabeth 
Fleming,  relying  on  the  truthfulness  of  the  statements  of 
appellant  and  his  wife  as  to  the  purposes  and  objects  of 
the  papers  to  be  signed  by  them  and  having  full  faith  and 
confidence  in  such  statements,  signed  a  paper  purporting  to 
be  as  represented ;  that  neither  of  appellees  knowingly  and 
intentionally  signed  or  delivered  a  deed  for  any  of  the  prem- 
ises described  in  said  will;  that  if  appellees  and  Elizabeth 
Fleming  signed  the  deed  in  question  it  was  done  under  the 
fraudulent  representations  made  by  appellant  and  his  wife 
that  they  were  simply  signing  a  paper  which  would  au- 
thorize Pauline  C.  Reheis  to  have  control  of  the  property 
devised  to  her  without  interference  from  the  other  heirs 
and  devisees,  and  that  there  was  no  consideration  whatever 
for  the  deed  in  question  and  that  the  same  was  never  de- 
livered; that  on  or  about  August,  1913,  appellant  told  ap- 
pellees he  had  a  deed  to  the  aforesaid  premises  devised 
to  his  said  wife,  Pauline  C.  Reheis,  and  on  examining  the 
records  of  said  county  thereafter,  for  the  first  time  ascer- 
tained that  there  is  recorded  in  the  recorder's  office  in  said 
county  a  deed  purporting  to  convey  to  Pauline  C.  Reheis 
the  land  devised  to  her  by  said  will  and  which  is  the  same 
land  described  in  the  declaration  in  said  ejectment  suit. 
The  bill  further  alleges  that  Elizabeth  Fleming  died  intes- 
tate July  10,  191 1,  without  leaving  any  children  or  issue 
of  children  and  without  any  husband  surviving  her;  that 
Pauline  C.  Reheis  died  February  13,  19 13,  leaving  no  issue, 
and  by  her  last  will  and  testament,  which  was  duly  pro- 
bated, devised  and  bequeathed  all  of  her  property  to  her 
husband,  Michael  Reheis. 
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The  answer  of  appellant  denied  the  allegations  of  the 
bill  in  toto  as  to  the  said  charges  of  fraud,  and  alleged  that 
appellant  and  his  wife  went  to  the  residence  of  the  appel- 
lees on  February  26,  1909,  in  the  evening,  pursuant  to  an 
agreement  among  all  the  parties  aforesaid,  for  the  purpose 
of  making  mutual  deeds  to  the  property  devised  by  said 
will,  so  that  each  one  of  the  sisters  might  hold  the  property 
given  to  her  for  life  under  the  will  for  the  lifetime  of  the 
others  or  during  the  lifetime  of  the  survivor  of  them,  and 
that  appellees  and  all  of  the  devisees  under  the  said  will 
executed  and  delivered  deeds  to  each  other  for  the  real  es- 
tate given  to  each  of  the  devisees  by  said  will,  and  that 
said  deeds  were  executed  and  delivered  understandingly  and 
voluntarily  by  each  of  the  devisees,  including  appellees,  and 
averred  that  the  consideration  for  each  of  said  deeds  was, 
in  fact,  the  execution  and  delivery  of  the  other  deeds 
aforesaid. 

The  cause  was  referred  to  the  master  in  chancery  to 
take  the  evidence  and  report  his  findings  thereon  of  the 
facts  and  his  conclusions  as  to  the  law.  The  master  found 
in  favor  of  appellant  and  against  appellees  as  to  all  charges 
of  fraud  contained  in  the  bill,  and  expressly  found  that 
.  the  evidence  fails  to  show  that  the  deed  in  question  was 
procured  by  fraud.  He  also  found  that  there  was  no  con- 
sideration for  the  deed  in  question  and  no  delivery  of  any 
of  the  deeds  aforesaid  and  that  therefore  all  of  them  were 
null  and  void,  and  recommended  that  a  decree  be  entered 
against  appellant  for  costs  of  suit.  Objections  were  filed  to 
the  master's  report  and  overruled  and  by  order  of  court 
were  allowed  to  stand  as  exceptions  to  the  master's  report. 
On  hearing  before  the  court  the  exceptions  were  overruled, 
and  the  court  entered  a  decree  finding  that  the  deed  was 
null  and  void  upon  the  same  grounds  as  held  by  the  master 
and  ordered  it  set  aside  and  canceled  and  that  appellant  be 
perpetually  enjoined  from  the  further  prosecution  of  the 
said  suit  in  ejectment,  and  this  appeal  followed, 
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Appellant  denied  in  his  answer  that  appellees  were  with- 
out remedy  except  in  a  court  of  equity,  and  averred  therein, 
and  argues  in  this  court,  that  if  appellees  have  any  remedy 
at  all  it  is  at  law.  The  pleadings  therefore  raised  before 
the  lower  court,  and  also  before  this  court,  the  question 
whether  or  not  the  chancellor  had  any  jurisdiction  to  decide 
this  cause.  {Stout  v.  Cook,  41  111.  447;  Clemmer  v.  Drov- 
ers' Nat,  Bank,  157  id.  206.)  Where  a  bill  is  filed  to  obtain 
equitable  relief  and  the  evidence  sustains  the  grounds  for 
such  relief  the  court  will  retain  the  bill  and  afford  that  re- 
lief, although  it  may  be  necessary,  incidentally,  to  find  and 
pass  upon  legal  rights;  but  where  the  bill  is  dismissed  as 
to  the  portion  founded  on  the  right  to  equitable  relief,  or 
the  evidence  fails  to  sustain  the  facts  charged  that  warrant 
such  relief  and  only  leaves  legal  rights  to  be  ascertained  and 
passed  upon,  the  jurisdiction  of  the  court  must  fail  unless 
some  equitable  ground  appears  for  retaining  the  bill.  (Dan- 
iels v.  Green,  42  111.  472 ;  County  of  Cook  v.  Davis,  143  id. 
151.)  The  sole  ground  upon  which  the  decree  in  this  case 
is  based  is,  that  all  four  of  the  deeds  mentioned  in  the  bill 
of  complaint  were  without  any  consideration  whatever  and 
that  none  of  them  were  delivered.  Really  the  only  ground 
upon  which  the  decree  of  the  court  can  be  based  is  that  there 
was  no  delivery  of  any  of  the  deeds.  The  master  in  chan- 
cery and  the  court  both  found  against  appellees  on  the 
charges  of  fraud,  and  there  is  no  reason,  so  far  as  has  been 
suggested  or  as  appears  from  the  record,  why  the  court 
should  retain  the  bill  simply  to  decide  the  case  on  the  ques- 
tion whether  or  not  the  deeds  were  delivered.  That  defense 
is  a  legal  defense  and  is  available  to  appellees  in  the  action 
of  ejectment.  It  is  most  elementary  that  no  deed  has  any 
binding  force  whatever,  at  law  or  equity,  unless  it  was  de- 
livered. In  fact,  it  is  no  deed  unless  it  has  been  delivered. 
.  The  deed  in  question  is  a  warranty  deed  and  recites 
that  the  consideration  is  one  dollar  and  other  good  and 
valuable  consideration  in  hand  paid,  and  from  the  evidence 
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it  appears  that  all  the  other  deeds  mentioned  are  in  like 
form  with  like  recitals.  It  is  the  rule,  both  at  law  and  in 
chancery,  that  a  consideration  in  such  a  deed,  duly  acknowl- 
edged, cannot  be  contradicted  by  parol  for  the  purpose  of 
destroying  the  legal  effect  of  the  deed  as  a  conveyance.  The 
grantor  is  estopped  to  make  any  such  claim  when  the  effect 
of  his  claim  is  to  deny  the  validity  of  the  deed.  {Kimball  v. 
Walker,  30  111.  482;  Redmond  v.  Cass,  226  id.  120;  Rus- 
sell V.  Robbins,  247  id.  510.)  The  real  consideration  for 
the  making  of  the  deeds  in  question,  as  appears  from  the 
evidence,  had  there  been  a  delivery,  was  the  mutual  prom- 
ises of- the  parties  to  make  deeds  to  each  other,  and  with 
delivery  of  each  of  the  deeds  the  consideration  would  have 
been  valid  and  binding  on  the  parties,  hence  our  conclusion 
that  the  only  real  question  in  this  case  is  on  the  question 
of  delivery  of  the  deeds. 

As  the  cause  will  have  to  be  reversed  for  the  reasons 
already  given,  it  is  not  necessary  to  recite  the  evidence,  or 
the  substance  of  it,  in  this  opinion,  and  as  it  will  have  to 
be  tried  at  law  it  would  not  be  proper  for  us  to  discuss  the 
merits  of  the  evidence.  Appellant  was  entitled  to  have  his 
case  tried  by  a  jury,  as  appellees'  remedy  is  at  law.  In  view 
of  some  of  the  discussion  in  the  briefs,  we  will  further  say 
that  on  the  question  whether  or  not  there  was  a  delivery  of 
the  deed  in  question  it  is  proper  to  consider  all  the  evidence 
bearing  upon  the  question  of  the  execution  and  delivery  of 
all  the  deeds,  as  the  delivery  of  a  deed  must  necessarily 
depend,  in  every  instance,  upon  the  intent  of  the  parties. 
The  intent  as  to  the  delivery  of  any  one  of  the  four  deeds 
must  necessarily  depend  upon  what  was  said  and  done  by 
all  the  parties  at  the  two  places  where  acknowledgments  of 
the  deeds  were  taken. 

The  decree  of  the  circuit  court  is  reversed. 

Decree  reversed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  The  Industrial  Savings  Bank,  Plaintiff  in 
Error. 

Opinion  filed  October  24,  Tpi6. 

1.  Courts — when  municipal  court  has  no  jurisdiction  in  suit  for 
taxes.  The  municipal  court  of  Chicago  has  no  jurisdiction  of  an 
action  of  the  first  class  to  recover  taxes  for  a  sum  amounting  to 
more  than  $1000  exclusive  of  costs,  since  a  claim  for  taxes  is  not 
a  debt  and  does  not  create  the  relation  of  debtor  and  creditor  or 
rest  upon  a  contract,  express  or  implied,  and  a  suit  for  taxes  is 
not  an  action  on  a  contract,  express  or  implied,  within  the  mean- 
ing of  clause  (a)  of  section  2  of  the  Municipal  Court  act. 

2.  Jurisdiction — court  cannot  acquire  jurisdiction  by  consent 
of  parties.  If  a  court  has  no  jurisdiction  of  the  subject  matter  it 
cannot  acquire  jurisdiction  by  consent  of  the  parties  or  otherwise, 
and  where  the  trial  court  has  no  jurisdiction,  an  appeal  or  writ  of 
error  can  confer  no  jurisdiction  on  the  reviewing  court  to  review 
the  case  on  the  merits. 

3.  Same — when  court  should  of  its  own  motion  dismiss  the  suit. 
Where  a  court  has  no  jurisdiction  of  the  subject  matter  of  a  suit 
it  should  dismiss  the  suit  of  its  motion  although  the  question  of 
jurisdiction  is  not  raised  by  the  parties. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Harry  C.  Moran,  Judge,  presiding. 

B.  M.  Shaffner,  (Charles  J.  Jones,  of  counsel,)  for 
plaintiff  in  error. 

Maclay  Hoyne,  State's  Attorney,  (Morris  Schaef- 
FER,  of  counsel,)  for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

This  is  a  suit  in  debt  brought  by  the  defendant  in  error 
against  plaintiff  in  error  in  the  municipal  court  of  Chicago 
to  recover  $1890  for  personal  property  tax  for  the  year 
1913,  in  an  action  of  the  first  class.  Plaintiff  in  error  filed 
an  affidavit  of  defense,  setting  forth  that  the  board  of  re- 
view changed  its  assessment  without  notice  to  plaintiff  in 
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error,  assessed  its  property  in  a  lump  sum  and  assessed  to 
plaintiff  in  error  property  which  did  not  belong  to  it.  The 
court  gave  judgment  for  the  full  amount  sued  for  in  behalf 
of  the  People,  and  this  writ  of  error  was  sued  out. 

Section  2  of  the  Municipal  Court  act  defines  actions  of 
the  first  class  in  the  municipal  court  as  follows:  "(a)  All 
actions  on  contracts,  express  or  implied,  when  the  amount 
claimed  by  the  plaintiff,  exclusive  of  costs,  exceeds  $1000; 
(6)  all  actions  for  the  recovery  of  personal  property  when 
the  value  of  the  property  sought  to  be  recovered  as  claimed 
by  the  plaintiff  exceeds  $1000;  and  (c)  all  actions  for  the 
recovery  of  damages  for  the  conversion  of  personal  prop- 
erty, and  actions  for  the  recovery  of  damages  for  injuries 
to  personal  property,  when  the  amount  of  damages  sought 
to  be  recovered,  as  claimed  by  the  plaintiff,  exclusive  of 
costs,  exceeds  $1000."  The  court  obtains  jurisdiction  of 
this  suit,  if  at  all,  because  of  said  provisions  of  division  (a) 
of  said  section. 

It  was  decided  by  this  court  in  the  case  of  People  v. 
Dummer,  274  111.  637,  that  a  claim  for  taxes  is  not  a  debt 
and  does  not  create  the  relation  of  debtor  and  creditor  or 
rest  upon  a  contract,  express  or  implied,  and  that  a  suit 
for  taxes  is  not  an  action  on  contract,  express  or  implied. 
It  was  further  decided  that  for  the  foregoing  reasons  the 
municipal  court  has  no  jurisdiction  in  a  suit  for  taxes  for 
an  amount  claimed  and  recovered,  exclusive  of  costs,  ex- 
ceeding $1000.  The  municipal  court  had  no  jurisdiction  in 
the  instant  case,  and  therefore  this  court  has  no  jurisdiction 
to  review  the  case  on  the  merits. 

If  a  court  has  no  jurisdiction  of  the  subject  matter  it 
cannot  acquire  jurisdiction  by  consent  of  the  parties  or 
otherwise.  Where  the  trial  court  has  no  jurisdiction,  an 
appeal  or  writ  of  error  can  confer  no  jurisdiction  on  the 
reviewing  court.  {Leigh  v.  Mason,  i  Scam.  249;  Peak  v. 
People,  yi  III.  278;  Beesnian  v.  City  of  Peoria,  16  id.  484; 
Village  of  Hammond  v.  Leavitt,  181  id.  416.)     The  ques- 
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tion  of  jurisdiction  was  not  raised  in  the  trial  court  nor 
has  it  been  suggested  by  either  party  in  this  court,  but 
where  the  court  has  no  jurisdiction  of  the  subject  matter 
of  a  suit  it  may  dismiss  the  suit  of  its  own  motion,  and 
should  do  so.  Roby  v.  South  Park  Comrs.  215  111.  200. 
The  judgment  of  the  municipal  court  is  reversed. 

Judgment  reversed. 


Lee  E.  Shaver  et  ai  Appellants,  vs.  The  Town  of  Ei.k- 

HORN  Grove  et  al.  Appellees. 

Opinion  Hied  October  24,  ipi6. 

Taxbs — highway  commissioners  must  certify  levy  of  hard  road 
tax  for  entire  period  authorised  by  election.  By  section  no  of  the 
Roads  and  Bridges  act  of  191 3  the  commissioners  of  highways  are 
required  to  certify  the  levy  of  a  hard  road  tax  directly  to  the  county 
clerk  for  the  full  period  authorized  by  the  election  and  the  tax 
must  be  extended  by  the  county  clerk  "for  the  current  year  and 
for  each  succeeding  year,"  and  where  the  commissioners  certify 
the  levy  only  for  the  current  year  and  for  the  previous  year  when 
the  collection  of  the  tax  was  enjoined,  without  making  a  certificate 
for  the  full  five-year  period  for  which  the  tax  was  authorized  to 
be  levied,  the  county  clerk  has  no  authority  to  extend  the  tax  for 
the  years  certified  and  the  collection  of  the  tax  may  be  enjoined. 

Appeal  from  the  Circuit  Court  of  Carroll  county ;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

George  L.  Hoi^fman,  for  appellants. 

F.  J.  Stransky,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Carroll  county  dismissing  for  want  of  equity  a  bill  in  chan- 
cery filed  by  tax-payers  of  the  town  of  Elkhorn  Grove,  in 
said  county,  to  enjoin  the  collection  of  a  hard  road  tax  ex- 
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tended  upon  the  collector's  books  for  the  years  1914  and 

1915- 

At  an  election  held  in  the  town  of  Elkhorn  Grove  on 

May  10,  1913,  it  was  voted  to  levy  a  special  tax  of  seventy 
cents  on  each  $100  of  the  assessed  valuation  of  property  in 
said  town  for  five  vears  to  construct  certain  hard  roads  de- 
scribed  in  the  petition  for  the  election.  The  proposition 
for  levying  the  tax  was  carried  by  a  vote  of  69  for  to  56 
against,  and  on  the  14th  day  of  May,  19 13,  the  commission- 
ers of  highways  of  the  town  of  Elkhorn  Grove  filed  with, 
the  town  clerk  of  said  town  what  purported  to  be  a  certifi- 
cate of  levy  of  the  special  tax  of  seventy  cents  on  the  $100 
for  five  years.  The  tax  for  the  revenue  year  191 3  was  ex- 
tended by  the  county  clerk  under  the  authority  of  the  cer- 
tificate of  the  commissioners  of  highways  filed  with  the 
town  clerk  and  by  the  town  clerk  filed  with  the  county 
clerk.  The  collection  of  that  tax  was  at  the  suit  of  tax- 
payers enjoined  by  the  circuit  court  by  decree  entered  at 
the  March  term,  1914,  of  said  court  and  on  the  9th  day 
of  said  month  of  March.  The  decree  is  a  part  of  this  rec- 
ord, and  recites  that  the  commissioners  of  highways  held 
no  meeting,  either  regular  or  special,  for  the  purpose  of 
levying  and  certifying  the  tax  required  by  law  and  that  the 
levy  was  illegal  and  void.  The  decree  recited  that  the  in- 
junction was  not  to  interfere  with  the  collection  of  other 
taxes  or  with  the  right  of  the  commissioners  to  make  a 
proper  levy  of  said  special  tax.  After  that  decree  was  en- 
tered, and  on  March  28,  1914,  the  commissioners  of  high- 
ways of  said  town  held  a  meeting  at  which  they  determined 
upon  a  levy  of  the  special  tax  of  seventy  cents  on  the  $100 
for  the  years  1914,  1915,  1916  and  1917,  and  filed  said  cer- 
tificate in  the  office  of  the  town  clerk  of  said  town,  who 
certified  the  same  to  the  county  clerk  of  Carroll  county. 
The  tax  for  19 14  was  extended  upon  the  collector's  books 
for  that  year  by  the  county  clerk.  At  the  suit  of  tax-payers 
the  circuit  court  of  Carroll  county  enjoined  the  collection 
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of  that  tax,  for  the  reason,  as  recited  in  the  decree,  that 
the  commissioners  did  not  certify  the  levy  to  the  county 
clerk,  as  required  by  law,  and  that  said  county  clerk  had 
no  authority  to  extend  the  tax  upon  the  collector's  books. 
At  a  special  election  in  and  for  said  town,  held  prior  to 
the  first  Tuesday  in  April,  1914,  it  was  voted  by  said  town 
to  change  to  the  single  highway  commissioner  system,  and 
at  the  annual  town  election  Warren  Benedict  was  elected 
sole  commissioner  in  and  for  said  town.  As  such  sole  com- 
missioner, on  the  17th  day  of  August,  191 5,  and  again  on 
the  7th  day  of  September,  191 5,  he  made  a  certificate  which 
recited  he  had  determined  and  certified  that  there  should 
be  levied  upon  the  taxable  property  of  the  town  a  special 
tax  of  seventy  cents  on  each  $100  for  hard  roads  for  the 
revenue  year  191 5.  The  certificate  further  recited  that  the 
hard  road  tax  for  the  revenue  year  19 14,  which  was  pre- 
vented from  being  collected  by  erroneous  proceedings  in 
certifying  it,  should  be  added  to  the  hard  road  tax  for  the 
revenue  year  191 5  in  separate  columns,  as  provided  by  law. 
The  certificate  concluded  that  there  should  be  levied  seventy 
cents  on  each  $100  for  hard  road  tax  for  the  revenue  years 
1914  and  1915.  On  the  9th  day  of  September,  1915,  said 
sole  commissioner  filed  with  the  county  clerk  a  certificate 
addressed  to  the  board  of  supervisors  of  Carroll  county,  in 
which  he  recited  that  on  the  17th  day  of  August,  191 5,  and 
again  on  the  7th  day  of  September,  191 5,  he  had  deter- 
mined upon  and  levied,  in  accordance  with  the  vote  at  the 
special  town  meeting  on  May  10,  1913,  a  special  tax  at  the 
rate  of  seventy  cents  on  each  $100  of  the  assessed  valuation 
for  the  purpose  of  constructing  hard  roads  for  the  revenue 
year  191 5,  and  also  that  said  hard  road  tax  for  the  reve- 
nue year  1914  previously  levied  by  the  commissioners  of 
highways  and  which  was  prevented  from  being  collected  by 
reason  of  erroneous  proceedings  in  certifying  it,  should  be 
added  to  the  hard  road  tax  for  the  year  19 15  in  separate 
columns,  as  provided  by  law.     Said  sole  commissioner  also 
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on  the  i8th  day  of  August,  191 5,  filed  with  the  county  clerk 
a  certificate  reciting  the  election  upon  the  question  of  levy- 
ing the  hard  road  tax  held  on  May  10,  19 13,  the  result  of 
it,  the  levy  of  the  special  tax  made  by  his  predecessors  in 
office,  setting  out  in  full  the  certificate  made  by  them,  and 
stating  that  by  reason  of  erroneous  proceedings  in  levying 
the  tax  for  the  year  19 14  its  collection  was  prevented  and 
remains  due  and  unpaid ;  that  the  special  tax  for  the  years 
1914,  191 5,  1916  and  1917  remains  in  full  force  and  was 
to  be  assessed  against  the  taxable  property  in  said  town  for 
each  of  those  years  and  collected  in  the  manner  required  by 
law.  No  attempt  appears  to  have  been  made  to  collect  the 
tax  extended  for  the  year  1913,  the  collection  of  which  was 
enjoined  by  a  decree  of  the  circuit  court  entered  in  March, 
1914.  Under  the  authority  of  the  certificate  of  levy  of 
Warren  Benedict,  sole  commissioner  of  highways  of  said 
town,  the  county  board  ordered  the  levy  for  the  year  191 5 
extended  by  the  county  clerk,  and  also  ordered  said  clerk  to 
extend  in  separate  columns  on  the  collector's  books  of  said 
town  for  the  year  19 15  the  hard  road  tax  for  the  year  19 14. 

It  is  first  contended  by  appellants  that  the  election  held 
May  ID,  1913,  in  said  town  for  the  purpose  of  voting  upon 
the  question  of  levying  a  special  tax  for  hard  roads  was 
illegal.  In  its  decree  of  March,  1914,  the  circuit  court  spe- 
cifically found  and  held  that  the  election  was  regular  and 
legal,  and  in  substance  so  held  in  its  decree  of  March,  191 5. 
We  have  examined  the  question,  and  being  of  the  opinion 
there  is  no  merit  in  it  will  not  enter  upon  any  discussion 
of  it. 

Three  principal  questions  are  presented  by  this  record : 
(i)  Whether  the  levy  for  the  year  191 5  was  legal;  (2) 
if  it  was,  whether  the  tax  for  the  year  19 14  was  lawfully 
added  to  the  tax  levied  for  the  year  19 15  and  entered  in 
separate  columns  upon  the  collector's  books  for  that  year; 
and  (3)  whether,  if  it  should  be  held  the  tax  levied  for 
the  year  191 5  was  legal  and  the  tax  extended  on  the  col- 
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lector's  books  for  the  year  1914  is  illegal,  the  bill  for  in- 
junction was  properly  dismissed. 

Under  the  act  of  1883  authorizing  the  levy  of  a  hard 
road  tax  pursuant  to  an  election  held  for  that  purpose,  the 
commissioners  of  highways  were  required  to  make  the  levy 
and  certify  it  to  the  town  clerk  in  counties  under  township 
organization,  who  was  required  to  certify  it  to  the  county 
clerk.  The  act  of  1883  was  repealed  by  the  Roads  and 
Bridges  act  of  191 3,  but  much  of  the  former  act  was  con- 
tinued in  force  by  re-enactment  in  the  later  one.  Some 
changes  were  made  by  section  no  of  the  later  act,  which 
took  the  place  of  section  3  of  the  former  act.  By  said  sec- 
tion no  of  the  191 3  act  the  commissioners  of  highways 
were  required  to  certify  the  levy  to  the  county  clerk.  (Peo- 
ple v.  Cairo,  Vincennes  and  Clucago  Railway  Co.  265  111. 
634.)  By  reason  of  the  error  of  the  commissioners  of 
highways  in  certifying  the  levy  for  19 14  to  the  town  clerk 
and  not  to  the  county  clerk  the  levy  was  held  illegal  and 
its  collection  enjoined.  Warren  Benedict,  who  at. the  town 
election  in  19 14  was  elected  sole  commissioner  and  suc- 
cessor to  the  former  commissioners,  certified  and  filed  with 
the  county  clerk  the  levy  of  the  tax  for  the  year  191 5,  and 
also  certified  to  the  levy  of  the  tax  for  the  year  19 14  by 
his  predecessors  and  the  reasons  why  its  collection  was  pre- 
vented, and  asked  that  the  tax  for  that  year  be  extended 
in  separate  columns  upon  the  collector's  books  for  19 15  and 
collected  that  year.  The  tax  for  19 14  was  so  extended  on 
the  collector's  books. 

If  we  correctly  understand  one  of  the  appellants'  con- 
tentions, it  is  that  the  levy  was  required  to  be  made  for 
the  full  five-year  period  authorized  by  the  election,  and  that 
as  no  tax  was  levied  for  the  year  191 3  and  no  legal  levy 
was  made  for  the  year  19 14  the  attempted  levy  for  191 5 
was  void.  In  People  v.  Illinois  Central  Railroad  Co,  237 
111.  154,  we  held  that  under  the  act  of  1883,  when  a  hard 
road  tax  was  authorized  by  vote  for  a  period  of  years, 
276-  10 
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the  commissioners  should  certify  in  one  certificate  the  levy 
for  each  year  of  the  period.  The  court  quoted  section  3  of 
the  act,  requiring  the  commissioners  to  levy  a  tax  in  ac- 
cordance with  the  vote  and  certify  the  same  to  the  town 
clerk,  who  should  "certify  the  amount  voted"  to  the  county 
clerk,  "who  shall  cause  the  same  to  be  extended  on  the  tax 
books  for  the  current  year,"  and  held  that  the  tax  to  be  lev- 
ied by  the  commissioners  and  certified  to  the  town  clerk  and 
by  him  to  the  county  clerk  "is  the  amount  of  the  tax  voted, 
which  in  this  case  was  a  tax  of  thirty  cents  on  the  $100 
valuation  for  the  period  of  three  years."  The  court  further 
said  there  was  no  provision  in  the  statute  requiring  the 
commissioners  to  make  a  levy  for  each  year  of  the  period 
for  which  the  tax  was  authorized  or  for  the  town  clerk  to 
make  a  separate  certificate  each  year  to  the  county  clerk, 
and  further  said:  "We  think  it  apparent,  therefore,  that 
the  legislature  contemplated  that  one  tax  levy  for  the  entire 
tax  voted  should  be  made  and  certified  by  the  commission- 
ers of  highways  to  the  town  clerk  and  that  one  certificate 
be  made  of  such  tax  by  the  town  clerk  for  the  entire  tax 
levy,  and  that  annual  levies  and  certificates  are  not  contem- 
plated by  the  statute." 

Section  3  of  the  act  of  1883  became  section  no  of  the 
act  of  1913.  As  re-enacted  it  required,  as  we  have  seen, 
that  the  levy  be  certified  by  the  commissioners  direct  to  the 
county  clerk,  who  should  cause  the  levy  thus  certified  to 
him  to  be  extended  on  the  tax  books  for  the  current  year 
"and  for  each  succeeding  year,  as  stated  in  the  certificate  so 
filed  with  him."  The  language  in  quotations  is  not  found 
in  the  act  of  1883  but  was  added  by  the  re-enactment  of 
19 1 3.  The  former  act  was  not  clear  and  explicit  in  this 
respect,  and  if  the  correctness  of  the  construction  given  it 
in  People  v.  Illinois  Central  Railroad  Co.  supra,  was  suffi- 
ciently doubtful  to  require  or  justify  our  again  consider- 
ing it,  it  seems  clear  the  General  Assembly  intended  by  the 
act  of  191 3  to  make  it  plain  by  the  language  used  that  its 
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intention  was  as  this  court  held  it  to  be  in  construing  the 
act  of  1883.  In  addition  to  requiring  the  county  clerk  to 
extend  the  tax  certified  to  him  "on  the  tax  books  for  the 
current  year,"  which  was  the  language  of  the  act  of  1883, 
the  act  of  191 3  required  him  to  extend  the  tax  "for  each 
succeeding  year,  as  stated  in  the  certificate  so  filed  with 
him." 

Section  iii  of  the  act  of  19 13  is  also  different  from 
section  4  of  the  act  of  1883.  Section  4  of  the  act  of  1883 
required  the  county  clerk  to  extend  the  special  tax  on  the 
tax  books  for  the  State  and  couhty  taxes  in  separate  col- 
umns, as  other  taxes  are  extended.  Section  1 1 1  of  the  act 
of  1913,  which  takes  the  place  of  section  4  of  the  act  of 
1883,  requires  that  the  county  clerk,  in  making  out  the  tax 
books  for  State  and  county  taxes,  "shall  in  each  year  for 
the  number  of  years  stated  in  such  certificate  extend  the 
special  tax  in  separate  columns,"  as  other  taxes  are  ex- 
tended. The  legislature  knew  of  the  construction  placed  by 
this  court  upon  the  former  act.  That  decision  was  filed  in 
1908,  and  the  legislative  body,  in  re-enacting  the  old  statute 
in  the  act  of  1913,  used  language  evidently  intended  to 
make  its  intention  plain  and  leave  little  room  for  question 
or  construction.  If  the  purpose  and  intent  had  been  that  a 
separate  levy  should  be  made  for  each  year  of  the  period 
for  which  the  tax  was  voted,  the  later  act  would  not  have 
coupled  with  the  former  requirement  that  the  tax  be  ex- 
tended for  the  current  year,  the  further  requirement  that 
the  tax  be  extended  by  the  county  clerk  for  each  succeed- 
ing year  as  stated  in  the  certificate  filed  with  him,  and  the 
requirement  of  section  in  that  the  county  clerk  extend  the 
tax  "in  each  year  for  the  number  of  years  stated  in  such 
certificate."  In  this  case,  as  we  understand  the  record,  no 
attempt  was  ever  made  to  certify  the  tax  levy  for  the  period 
of  five  years,  either  to  the  town  clerk  or  the  county  clerk. 
The  decree  of  the  circuit  court  enjoining  the  collection  of 
the  taxes  for  the  year  19 13  finds  and  recites  that  no  meet- 
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ing,  regular  or  special,  of  the  commissioners  of  highways 
of  the  town  was  held  for  the  purpose  of  levying  the  tax 
for  that  year.  After  the  entry  of  that  decree  the  commis- 
sioners held  a  special  meeting  and  attempted  to  levy  and 
certify  the  tax  for  the  remaining  four  years  of  the  five- 
year  period,  but  they  filed  no  certificate  of  such  levy  with 
the  county  clerk  as  the  law  then  required  and  the  collection 
of  the  tax  extended  for  the  year  1914  was  enjoined.  The 
next  attempt  to  levy  and  certify  the  tax  was  made  by  Bene- 
dict, sole  commissioner  of  highways  for  the  town,  on  the 
17th  day  of  August,  1915,  and  on  the  7th  day  of  Septem- 
ber, 191 5.  In  the  first  certificate  filed  by  him  with  the 
county  clerk  he  recited  that  he  had  determined  upon  and 
levied  the  special  tax  at  the  rate  of  seventy  cents  on  the 
$100  valuation  of  the  taxable  property  in  the  town  for  the 
revenue  year  191 5.  Said  sole  commissioner  also  filed  a 
similar  certificate  of  levy  with  the  county  clerk,  dated  Sep- 
tember 7,  19 1 5.  In  each  of  said  certificates  the  sole  com- 
missioner recited  that  the  collection  of  the  tax  for  the  year 
19 14  had  been  prevented  by  reason  of  erroneous  proceed- 
ings and  asked  that  it  be  extended  in  separate  columns  on 
the  tax  books  of  191 5,  but  he  made  no  certificate  of  the  an- 
nual tax  voted  for  the  period  of  years  for  which  the  tax 
was  authorized  to  be  levied.  The  levy  by  the  sole  commis- 
sioner not  having  been  made  in  tfie  manner  required  by  the 
statute,  the  extension  of  the  tax  for  the  year  19 15  and  the 
placing  of  the  tax  attempted  to  be  levied  for  the  year  1914 
upon  the  tax  books  did  not  authorize  the  county  clerk  to 
extend  the  tax  for  either  of  those  years  upon  the  tax  books, 
and  the  collection  of  said  taxes  should  have  been  enjoined, 
as  prayed  in  the  bill. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  as  prayed  in 
complainants'  bill. 

Reversed  and  remattded,  with  directions. 
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George  Keighti^ey  et  aL  Plaintiffs  in  Error,  vs.  Kath- 
ERiNE  G1.ASS  et  al.  Defendants  in  Error. 

Opinion  Hied  October  24,  ipid. 

1.  Practice — when  a  party  cannot  contend  that  there  was  no 
order  of  reference  to  the  master,  A  party  cannot  contend  in  the 
Supreme  Court  that  there  was  no  reference  to  the  master  to  take 
proofs  where  no  such  objection  appears  to  have  been  made  in  the 
court  below,  where  said  party  appeared  at  the  taking  of  the  testi- 
mony by  the  master  and  the  decree  prepared  by  his  solicitors  re- 
cites that  the  cause  was  referred  to  the  master  to  take  the  proofs 
and  report  the  same  and  that  the  report  was  confirmed  and  ap- 
proved by  the  court,  and  where  all  parties  appear  to  have  under- 
stood and  treated  the  cause  as  having  been  referred  to  the  master 
and  his  report  is  heard  and  considered  without  objection. 

2.  Same — when  parties  are  warranted  in  treating  a  case  as  re- 
ferred to  the  master.  Where  an  order  referring  a  case  to  the  mas- 
ter is  vacated  in  another  order  granting  leave  to  amend  the  bill 
and  to  answer  the  bill  as  amended,  and  concluding  with  the  words, 
"and  cause  referred  to  the  master  to  take  and  report  the  evidence 
and  cause  continued,"  the  meaning  and  purpose  of  such  order  are 
that  upon  filing  the  amendment  to  the  bill  and  the  answer  to  the 
bill  as  amended  the  cause  is  to  stand  referred  to  the  master  to  take 
and  report  the  evidence,  and  the  parties  are  warranted  in  treating 
the  case  as  referred  to  the  master. 

Writ  of  Error  to  the  Circuit  Court  of  Calhoun  county; 
the  Hon.  Guy  R.  Wii^uams,  Judge,  presiding. 

Anderson  &  Matthews,  for  plaintiffs  in  error. 

A.  C1.AY  W11.UAMS,  W.  E.  W11.1.1AMS,  and  Frank  J. 
Duvai,!.,  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  case  comes  to  this  court  by  writ  of  error  to  review 
a  decree  of  the  circuit  court  of  Calhoun  county  in  a  parti- 
tion suit,  entered  at  the  October,  19 10,  term  of  said  court. 

George  Keightley  and  J.  M.  Keightley  filed  their  bill 
for  the  partition  of  certain  lands  therein  described.    The  bill 
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alleged  that  complainants  and  nine  persons  named  as  de- 
fendants to  the  bill  were  the  owners  in  fee  of  the  land  de- 
scribed in  the  bill  and  which  it  was  sought  to  partition. 
The  land  described  in  the  bill  was  four  islands  in  the  Mis- 
sissippi river,  in  Calhoun  county.  It  is  unnecessary  to  refer 
to  any  other  of  the  islands  described  except  Island  45,  which 
is  the  only  land  in  dispute  in  this  litigation.  That  island 
lies  in  the  Mississippi  river'  on  the  Illinois  side,  in  a  north- 
westerly and  southeasterly  direction,  and  is  in  sections  25 
and  26,  township  8,  south,  range  4,  west  of  the  fourth  prin- 
cipal meridian,  in  Calhoun  county.  The  briefs  state  48.97 
acres  are  in  section  26  and  26.34  acres  in  section  25.  Com- 
plainants ahd  defendants  to  the  bill  were  organized  but  not 
incorporated  as  a  hunting  and  fishing  club,  and  said  islands 
in  the  Mississippi  river  were  used  by  the  club  for  hunting 
and  fishing  purposes.  The  bill  alleges  complainants  and  de- 
fendants were  the  owners  in  fee  simple  of  the  north  part 
of  Island  45,  in  section  26,  town  8,  range  4,  west,  contain- 
ing 48.97  acres,  more  or  less ;  that  the  complainant  George 
Keightley  had  expended  upwards  of  $512.50  in  obtaining 
title  to  all  of  the  premises  acquired  by  the  club,  and  that 
the  members  of  the  said  club  were  indebted  to  him  for  the 
sum  so  expended,  and  interest.  The  bill  further  alleged  the 
defendants  had  disposed  of  timber  cut  off  the  property  of 
the  club  and  asked  that  an  accounting  be  had. 

Defendants  answered  the  bill,  denying  that  complainants 
owned  any  part  of  the  premises  described  in  the  bill,  as 
tenants  in  common  or  otherwise,  except  that  complainant 
George  Keightley  claimed  to  own  fifteen  acres  off  the  north 
end  of  Island  45,  in  section  26.  The  answer  further  alleged 
the  organization  of  the  hunting  and  fishing  club  under  the 
name  of  "The  Clarksville  Hunting  and  Fishing  Club,"  of 
Clarksville,  Missouri ;  that  said  club  was  desirous  of  secur- 
ing suitable  grounds  and  preserves  for  hunting  and  fishing, 
and  purchased  of  George  Keightley,  among  other  lands  de- 
scribed, all  of  Island  45  in  section  26,  commonly  known  as 
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Carroll  island,  except  fifteen  acres  off  the  north  end  thereof. 
The  answer  further  avers  that  immediately  after  the  pur- 
chase the  complainant  George  Keightley,  from  and  through 
whom  they  were  purchased,  caused  the  lands  to  be  surveyed, 
pointed  out  the  lines  and  boundaries  of  all  of  said  premises 
and  put  defendants  in  possession,  and  that  they  have  so 
remained  in  open,  notorious,  uninterrupted,  exclusive  pos- 
session of  all  of  said  lands  and  are  now  in  the  actual  pos- 
session of  same  as  absolute  owners  thereof.  The  answer 
avers  that  from  the  time  of  the  purchase  from  George 
Keightley  defendants  paid  him  the  full  purchase  price,  $300. 
Defendants  deny  the  expenditure  by  George  Keightley  of 
money  in  obtaining  title  to  the  premises,  as  alleged  in  the 
bill,  deny  defendants  owe  him  anything  on  that  account, 
deny  they  have  sold  or  disposed  of  logs,  as  charged  in  the 
bill,  and  deny  the  right  of  complainants  to  an  accounting. 

On  October  14,  19 10,  by  leave  of  court,  complainants 
amended  their  bill,  and  alleged  George  Keightley  to  be  the 
sole  owner  in  fee  of  all  of  Island  45,  in  sections  25  and  26, 
and  that  he  was  in  possession  thereof,  but  that  defendants, 
without  right,  claimed  a  portion  of  said  island,  which  claim 
constituted  a  cloud  upon  complainants'  title,  and  the  prayer 
of  the  bill  was  amended  so  as  to  ask  that  said  claim  be  de- 
creed to  be  null  and  void. 

Defendants  answered  the  amended  bill  and  again  denied 
George  Keightley  was  the  sole  owner  of  Island  45,  in  sec- 
tions 25  and  36,  or  that  he  was  in  possession  thereof,  or 
that  he  owned  any  part  of  said  premises  except  fifteen  acres 
off  the  north  end  of  said  Island  45.  Further  answering, 
defendants  averred  that  for  more  than  fifteen  years  before 
the  commencement  of  the  suit  defendants  had  been  in  un- 
disputed possession  of  Island  45,  except  fifteen  acres  in  the 
north  part,  claiming  title  to  the  same  by  virtue  of  a  con- 
tract made  between  complainant  George  Keightley  and  de- 
fendants, by  the  terms  of  which  it  was  agreed  that  George 
Keightley  would  procure  title  to  Island  45  from  the  owners 
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thereof  and  procure  a  deed  to  be  made  to  defendants  for 
said  island,  except  fifteen  acres  off  the  north  end  thereof; 
that  in  furtherance  of  said  agreement  George  Keightley,  for 
a  stipulated  consideration  agreed  upon,  procured  a  convey- 
ance to  be  made  from  one  Kamp  to  defendants,  under  the 
name  and  style  of  "The  Clarksville  Hunting  and  Fishing 
Club,"  of  all  of  Island  45  except  fifteen  acres  off  the  north 
end,  and  that  under  and  by  virtue  of  said  agreement,  de- 
fendants, with  the  knowledge  and  consent  of  George  Keight- 
ley, entered  into  possession  of  said  premises,  have  made 
valuable  and  lasting  improvements  thereon,  paid  all  taxes 
and  assessments  and  have  claimed  to  own  the  same.  The 
answer  further  avers  that  if  complainant  George  Keightley 
has  any  kind  of  title  to  the  disputed  premises  he  has  ac- 
quired it  since  the  procurement  of  title  under  the  original 
agreement  referred  to  and  holds  it  in  trust  for  the  benefit 
of  defendants.  The  answer  avers  that  there  was  an  error 
made  by  the  scrivener  in  drawing  the  deed  from  Kamp  to 
defendants,  in  that  the  deed  purported  to  convey  to  defend- 
ants the  north  part  of  the  island,  whereas,  in  truth  and  in 
fact,  it  was  intended  to  convey,  and  should  have  conveyed, 
all  of  said  Island  45  except  fifteen  acres  off  the  north  end. 
After  replication  filed,  proofs  were  taken  before  the 
master  in  chancery  and  reported  to  the  court,  where  the  ca§e 
was  tried  upon  the  bill,  answer,  replication  and  proofs  re- 
ported by  the  master.  No  decree  was  filed  at  the  term  at 
which  the  hearing  was  had,  but  on  the  first  day  of  the  May, 
19 1 2,  term  a  decree  was  filed,  which  found  that  the  deed 
from  Kamp  describing  the  property  conveyed  as  the  north 
part  of  Island  45,  in  section  26,  was  a  mistake;  that  it  was 
intended  to  convey,  and  the  deed  should  have  recited  the 
conveyance  of,  the  south  part  of  Island  45,  in  section  25, 
containing  26.34  acres,  and  it  was  ordered  that  the  deed  be 
reformed  in  accordance  with  the  intention  of  the  parties  to 
convey  the  south  part  of  said  island,  containing  26.34  acres. 
The  decree  therefore  found  that  complainants  and  defend- 
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ants  owned  said  26.34  acres  off  the  south  side  of  Island  45, 
and  a  partition  thereof,  together  with  other  islands  de- 
scribed, was  ordered. 

On  the  same  day  said  decree  was  filed  defendants  to  the 
bill  for  partition  filed  a  bill  making  the  complainants  in  the 
partition  suit,  together  with  Kamp  and  wife,  defendants,  al- 
leging the  decree  was  procured  to  be  signed  by  the  judge 
and  entered  through  the  fraud  of  one  of  the  solicitors  for 
the  complainants  in  the  partition  suit  and  praying  that  it  be 
vacated  and  set  aside.  The  solicitors  now  representing  the 
plaintiffs  in  error,  who  were  the  complainants  in  the  bill  for 
partition,  were  not  at  that  time  their  solicitors  and  did  not 
appear,  in  the  case  until  the  suing  out  of  this  writ  of  error. 
The  bill  set  out  in  hcBc  verba  the  bill  for  partition  and  the 
amendment  thereto,  the  answer  and  amended  answer  and 
the  decree  entered  in  said  partition  suit.  The  bill  alleged 
that  when  the  partition  suit  was  heard  the  court  found  that 
the  members  composing  the  Clarksville  Hunting  and  Fish- 
ing Club  owned  all  of  Island  45  except  that  part  west  and 
north,  of  the  line  pointed  out  to  the  club  members  by  George 
Keightley;  that  they  derived  their  title  through  the  said 
Keightley  and  were  put  in  possession  thereof  by  him ;  that 
the  line  separating  the  club's  property  from  other  property 
was  pointed  out  by  said  Keightley.  The  bill  alleges  the  de- 
cision of  the  judge  was  announced  in  open  court,  and  the 
then  solicitors  of  complainants  in  the  partition  suit  were  di- 
rected by  the  court  to  prepare  a  decree  in  accordance  with 
the  findings  announced  by  the  court,  submit  the  same  to  the 
solicitors  for  the  defendants  and  afterwards  present  it  to 
the  court  for  his  signature.  The  bill  further  alleged  that 
one  of  the  then  solicitors  for  complainants  in  the  partition 
suit,  in  disregard  of  the  findings  and  instructions  of  the 
court  and  with  intent  to  cheat  and  defraud  defendants  to 
said  partition  suit,  prepared  and  submitted  to  the  court  a 
pretended  decree  and  secured  the  signature  of  the  judge 
thereto^  which  pretended  decree  was  contrary  to  the  proofs 
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heard  on  the  hearing  and  to  the  findings  of  the  court  and 
a  fraud  on  the  rights  and  interests  of  complainants,  who 
were  defendants  in  the  partition  suit,  and  a  fraud  on  the 
court.  The  bill  further  alleged  the  solicitor  for  complain- 
ants in  the  partition  suit  did  not  submit  the  draft  of  the 
decree  to  the  solicitors  for  defendants  in  that  suit;  that 
neither  said  defendants  nor  their  solicitors  were  permitted 
to  see  or  know  what  the  terms  of  said  pretended  decree 
were,  and  none  of  them  had  any  knowledge  of  what  said 
decree  was  until  after  it  had  been  signed  by  the  judge  and 
filed  in  said  court;  that  said  pretended  decree  recites  that 
the  court  found  that  the  conveyance  by  Kamp  and  wife  to 
the  members  of  the  Clarksville  Hunting  and  Fishing  Club 
was  intended  to  convey  the  south  part  of  Island  45,  in  sec- 
tion 25,  containing  26.34  acres,  and  the  deed  was  reformed 
to  so  read. 

Defendants  to  the  bill  to  impeach  the  partition  decree 
answered,  denying  the  fraud  charged  in  procuring  the  de- 
cree and  denying  complainants  were  entitled  to  the  relief 
prayed.  Thereafter  the  parties  entered  into  a  stipulation 
that  the  only  question  involved  was  whether  the  evidence 
heard  in  the  partition  suit  was  competent  and  sufficient  to 
support  the  decree  in  said  suit  on  the  question  as  to  who 
owns  Island  45  and  what  part  of  said  island  belonged  to 
complainants  and  what  part  to  defendants.  It  was  there- 
fore agreed  that  the  clerk  should  send  to  the  judge  who 
heard  the  partition  suit,  all  the  pleadings,  exhibits  and  evi- 
dence heard  pertaining  to  Island  45,  taken  in  the  partition 
suit,  and  that  said  judge  might  at  the  next  term  render  a 
decision  whether  the  decree  filed  in  the  partition  suit  should 
stand  as  entered  or  be  modified  or  set  aside;  that  if  the 
said  judge  should  sustain  said  decree  then  the  report  of  the 
commissioners  appointed  to  make  partition  should  be  ap- 
proved and  a  decree  for  sale  entered  and  the  bill  to  impeach 
the  decree  be  dismissed.  Accordingly  the  pleadings,  proof 
and  stipulation  were  sent  to  the  judge  who  heard  the  par- 
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tition  suit,  and  at  the  October  term,  19 15,  the  court  entered 
a  decree.  The  decree  orders  that  the  two  cases  be  consoli- 
dated and  heard  together.  It  recites  the  hearing  of  the  par- 
tition suit  and  that  the  court  found  in  that  case  the  members 
of  the  club  were  the  owners,  as  tenants  in  common,  of  all 
of  said  Island  45  lying  southeast  of  the  north  and  south 
half-section  line  of  section  26,  which  included  all  of  that 
part  of  said  island  lying  in  the  northeast  quarter  of  sec- 
tion 26  and  all  the  island  lying  in  section  25;  that  their 
title  was  obtained  by  a  quit-claim  deed  March  27,  1895, 
from  M.  A.  Kamp  and  wife.  This,  as  we  understand  it, 
gave  to  the  members  of  the  club  all  of  the  island  except 
about  fifteen  acres  in  the  north  or  northwest  end,  and  that 
is  what  the  club  members  claimed  to  own.  The  decree  con- 
tains no  recitals  as  to  the  wrongful  or  fraudulent  entry  of 
the  partition  decree  contrary 'to  the  findings  and  directions 
of  the  court,  but  again  finds  the  ownership  of  Island  45  to 
be  the  same  as  it  is  alleged  the  court  found  in  the  parti- 
tion suit,  and  decrees  a  sale  of  the  property  by  the  master 
in  chancery.  The  decree  recites  that  by  consent  of  the  par- 
ties the  suit  to  set  aside  the  partition  decree  for  fraud  is 
dismissed. 

It  is  first  contended  by  plaintiffs  in  error  that  there  was 
no  reference  to  the  master  to  take  the  proofs,  and  that  the 
proofs  taken  by  him  and  reported  to  the  court  should  not 
be  considered.  Before  the  amendment  to  the  bill  was  filed 
an  order  of  reference  to  the  master  was  made  to  take  and 
report  the  proofs.  When  leave  was  granted  to  amend  the 
bill  the  order  of  reference  was  vacated,  leave  to  amend 
given  and  leave  to  defendants  to  answer  the  bill  as  amended 
in  ten  days,  "and  cause  referred  to  the  master  to  take  and 
report  the  evidence  and  cause  continued."  This  order  was 
made  October  12,  19 10.  Two  days  later  the  amendment  to 
the  bill  was  filed,  and  in  July,  191 1,  the  answer  was  filed 
and  replication  filed  to  the  answer.  Afterwards  the  testi- 
mony of  the  witnesses  was  heard  by  the  master  and  reported 
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to  the  court.  It  is  the  contention  of  the  plaintiffs  in  error 
that  the  cause  was  not  ready  to  be  referred  until  issues 
were  joined,  and  that  after  the  amendment  to  the  answer 
was  filed  and  issue  joined  by  the  answer  and  replication  no 
order  of  reference  was  made,  that  the  master  had  no  au- 
thority to  take  the  proof,  and  the  court  was  not  authorized 
to  consider  the  evidence  taken  and  reported  by  him.  No 
such  objection  appears  to  have  been  made  in  the  court  be- 
low but  the  plaintiffs  in  error  appeared  at  the  taking  of  the 
testimony  by  the  master,  and  the  decree  prepared  by  their 
solicitors  recites  that  the  cause  was  referred  to  the  master 
to  take  the  proofs  and  report  the  same,  and  that  his  report 
was  confirmed  and  approved  by  the  court.  All  the  parties 
appear  to  have  understood  and  treated  the  cause  as  having 
been  referred  to  the  master,  and  his  report  was  heard  and 
considered  without  objection.  Such  objection  cannot  now 
be  interposed. 

We  are  further  of  opinion  the  parties  were  warranted 
in  treating  and  considering  the  case  as  referred  to  the  mas- 
ter for  the  reason  that  the  meaning  and  purpose  of  the 
order  of  October  12  v/ere  that  upon  the  filing  of  the  amend- 
ment to  the  bill,  and  the  answer  to  the  bill  as  amended,  the 
cause  was  to  stand  referred  to  the  master  to  take  and  report 
the  evidence.  That  appears  to  have  been  the  understanding 
of  the  court  and  all  the  parties  and  in  our  opinion  was  a 
correct  interpretation  of  the  order.  The  stipulation  entered 
into  in  the  suit  to  impeach  the  partition  decree  recognizes 
that  the  testimony  in  the  partition  suit  was  taken  and  re- 
ported by  the  master  and  approved  by  the  court.  It  is  true, 
the  stipulation  recites  that  the  only  question  is  whether  the 
testimony  so  taken  and  reported  by  the  master  was  compe- 
tent and  sufficient  to  sustain  the  decree,  but  it  is  further 
agreed  that  it  shall  be  taken  and  reviewed  by  the  court  for 
the  purpose  of  determining  whether  the  decree  in  the  parti- 
tion suit  should  stand  as  entered  or  be  modified  or  set  aside. 
^^o  objection  was  ever  made  to  its  competency  for  consider- 
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ation  by  the  court  on  the  ground  that  the  cause  had  not  been 
referred  to  the  master,  and  the  objection  now  made  cannot 
be  entertained.  Freese  v.  Glos,  248  111.  280;  16  Cyc.  438. 
We  have  examined  the  evidence,  and  in  our  opinion  it 
clearly  supports  the  finding  of  the  decree  brought  up  for  re- 
view by  this  writ  of  error  as  to  the  ownership  of  Island  45. 
Whether  the  entry  of  a  decree  for  partition  and  the  dis- 
missal of  the  bill  filed  to  impeach  the  original  partition  de- 
cree were  erroneous,  and  two  or  three  other  minor  questions 
raised,  in  the  view  we  take  of  the  case  are  not  proper  sub- 
jects for  discussion  in  this  opinion.  Evidently,  we  take  it, 
for  the  purpose  of  determining  whether  the  decree  for  par- 
tition filed  by  the  solicitors  for  the  complainants  in  that  suit 
was  the  decree  directed  by  the  court  to  be  prepared  and 
filed,  without  going  into  the  charges  of  fraud  in  preparing 
and  filing  said  decree,  the  parties  entered  into  the  stipula- 
tion which  we  have  referred  to  and  set  out  in  substance.  It 
was  agreied  in  the  stipulation  that  the  court  who  heard  the 
evidence  in  the  partition  suit  might  review  that  evidence 
and  render  a  decision  confirming,  modifying  or  setting  aside 
the  decree.  It  is  not  expressly  stated  that  if  the  decree  was 
found  by  the  court  not  to  be  in  accordance  with  its  findings 
and  the  directions  given  for  its  preparation  another  decree 
for  partition  should  be  entered  and  the  bill  to  impeach  the 
original  decree  dismissed,  but  the  parties  and  the  court  ap- 
pear to  have  so  understood  and  interpreted  the  stipulation, 
for  the  decree  recites  that  the  bill  to  impeach  the  original 
partition  decree  is  dismissed  by  consent.  To  all  intents  and 
purposes  it  appears  to  have  been  contemplated  by  the  stipu- 
lation that  to  avoid  the  controversy  of  a  trial  upon  dis- 
agreeable charges  in  the  bill  to  impeach  the  decree,  the  par- 
ties agreed  that  controversy  might  be  settled  by  the  court 
again  considering  the  evidence  taken  and  reported  by  the 
master,  and  if  the  original  decree  was  not  prepared  in  ac- 
cordance with  the  findings  of  the  court  from  the  proofs  and 
its  directions  for  the  preparation  of  the  decree,  that  the 
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court  might  enter  another  decree  in  accordance  with  the 
proofs  and  its  findings  and  directions  upon  the  original 
hearing,  instead  of  rendering  a  decree  in  the  suit  to  impeach 
the  partition  suit  decree.  It  seems  entirely  evident  from  the 
decree  entered  that  the  court  so  understood  the  stipulation, 
and  there  is  no  intimation  in  the  record  that  the  parties  to 
the  litigation  did  not  so  understand  it.  It  was  a  consent  de- 
cree and  in  our  opinion  was  a  just  one  under  the  proofs, 
and  is  affirmed.  j^^^^^^  affirmed. 


Bertha  Hei*i.man,  Appellee,  vs.  J.  Newton  Roe, 

Appellant. 

Opinion  filed  October  24,  jpi6. 

1.  Ejectment — what  does  not  prove  title  to  a  strip  of  land  in- 
volved in  boundary  dispute.  In  an  ejectment  suit  over  the  location 
of  a  lot  line,  testimony  of  a  surveyor  that  the  defendant's  house 
was  built  south  of  the  original  lot  line  and  encroached  on  plaintiff's 
land  to  the  extent  described  in  the  declaration,  and  proof  that  the 
plaintiff  got  her  lot  by  a  warranty  deed,  without  showing  that  her 
grantor  had  ever  been  in  possession  of  the  strip,  are  not  sufficient 
to  prove  plaintiff's  title  to  the  strip  of  land  in  dispute. 

2.  Same — plaintiff  must  recover  upon  strength  of  her  own  title. 
In  an  ejectment  suit  over  the  location  of  a  lot  line  it  is  necessary 
for  the  plaintiff  to  prove  her  title  to  the  strip  of  land  in  contro- 
versy, as  she  must  recover  upon  the  strength  of  her  own  title  and 
not  upon  the  weakness  of  the  title  of  the  defendant. 

3.  Same — when  plaintiff  must  deraign  title  from  the  govern- 
ment. In  an  ejectment  suit  over  the  location  of  a  lot  line,  where 
the  plaintiff  does  not  show  that  she  was  ever  in  possession  of  the 
strip  in  dispute  and  does  not  connect  herself  with  any  prior  grantor 
who  was  in  possession,  it  is  incumbent  upon  her  to  deraign  title 
from  the  government  to  herself,  and  the  filing  by  the  defendant  of 
special  verified  pleas  denying  his  possession  of  any  part  of  plain- 
tiff's lot  and  disclaiming  title  or  interest  in  the  premises  does  not 
relieve  plaintiff  of  this  burden. 

4.  Same — defendant  should  be  allowed  to  prove  possession  for 
statutory  period.  In  an  ejectment  suit  over  the  location  of  a  lot 
line  the  defendant  should  be  allowed  to  prove  peaceable  possession 
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of  the  strip  for  the  statutory  period  of  twenty  years,  for  when 
parties  owning  adjoining  premises  have  acquiesced  in  and  recog- 
nized a  line  as  the  true  one  for  twenty  years  they  are  bound  and 
concluded  by  such  acts. 

5.  Same — when  location  of  original  lot  line  is  immaterial.  The 
location  of  an  original  lot  line  becomes  immaterial  where  it  is 
shown  that  either  by  agreement  or  by  acquiescence  a  boundary  line 
between  the  adjoining  premises  has  been  established  and  recog- 
nized as  the  tru€  boundary  between  the  premises  for  the  period  of 
twenty  years. 

AppKai.  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  W11.1.IAM  Fenimore  Cooper,  Judge,  presiding. 

H.  J.  Rosenberg,  (Irving  Zimmerman,  of  counsel,) 
for  appellant. 

G.  J.  Norden,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 

Appellee,  Bertha  Hellman,  recovered  a  judgment  in 
ejectment  in  the  superior  court  of  Cook  county  against 
J.  Newton  Roe,  appellant.  The  suit  was  originally  against 
Tony  Calicos  and  appellant  but  was  dismissed  as  to  Calicos. 

At  the  close  of  appellee's  case,  and  again  at  the  close 
of  all  the  evidence,  appellant  made  a  motion  for  a  directed 
verdict,  and  the  denial  of  this  motion  is  assigned  as  error. 
It  will  only  be  necessary  for  us  to  consider  two  of  the 
grounds  urged  in  support  of  this  assignment  of  error :  ( i ) 
That  appellee  failed  to  make  a  prima  facie  case;  and  (2) 
that  the  court  erred  in  excluding  testimony  offered  by  ap- 
pellant tending  to  prove  that  he  had  been  in  possession  of 
the  premises  in  controversy  for  more  than  the  twenty-year 
limitation  period. 

The  usual  declaration  in  ejectment  was  filed  and  was  for 
the  recovery  of  the  possession  of  lot  28  in  Assessor's  divi- 
sion of  the  north  part  of  lot  i,  etc.,  in  the  city  of  Chicago. 
To  the  declaration  appellant  pleaded  not  guilty,  and  in  ad- 
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dition  thereto  filed  three  special  pleas,  each  verified,  that  he 
was  not,  and  never  had  been,  in  possession  of  the  lot  de- 
scribed in  the  declaration  or  any  part  of  it;  that  he  did 
not  claim  any  part  of  the  premises;  that  he  had  not  en- 
tered upon  the  premises,  and  that  he  did  not  now  claim, 
nor  had  he  at  any  time  claimed,  any  title  to  or  interest  in 
the  premises  or  any  part  thereof. 

Appellant  owns  the  lot  immediately  north  of  lot  28, 
and  this  suit  is  the  result  of  a  dispute  as  to  the  location  of 
the  boundary  line  between  those  lots.  Appellee  claims  that 
the  building  of  appellant  encroaches  upon  her  lot  and  that 
he  is  in  possession  of  a  strip  off  the  north  side  of  her  lot 
2^  inches  wide  at  one  end  and  4}^  inches  wide  at  the 
other  end.  Appellant  attempted  to  prove  on  the  trial  that 
his  house  had  been  located  in  its  present  position  for  more 
than  twenty  years,  and  that  he  and  his  grantors  had  been 
in  possession  of  the  lot  upon  which  his  house  is  located, 
including  the  strip  in  question,  ever  since  the  house  had 
been  built.  Appellee  testified  that  she  derived  title  to  lot  28 
by  warranty  deed  from  Mary  McDermott,  who  was  the 
owner  of  the  property,  on  September  9,  1907,  and  that 
she  had  resided  upon  the  premises  for  nine  years  previous 
to  the  commencement  of  the  suit.  She  testified  that  the 
house  on  her  lot  had  been  there  between  twenty-five  and 
thirty  years  and  that  the  house  on  appellant's  lot  had  stood 
there  at  least  twenty-five  years.  She  proved  by  the  testi- 
mony of  a  surveyor  that  appellant's  house  was  built  south 
of  the  original  lot  line  and  encroached  on  her  lot  to  the 
extent  above  mentioned.  This  was  all  the  proof  made  on 
the  part  of  appellee  as  to  title  and  possession.  This  is  not 
sufficient  to  entitle  appellee  to  recover.  It  was  necessary 
for  appellee  to  prove  her  title  to  the  strip  in  controversy, 
as  she  must  recover  upon  the  strength  of  her  own  title  and 
not  upon  the  weakness  of  the  title  of  appellant.  (Whit- 
ford  V.  Drexel,  118  111.  600;  Agneiv  v.  Perry,  120  id.  655; 
Kratis^  V.  Nolte,  217  id.  298.)     As  appellee  did  not  show 


0ci.'16.]  Hellman  v.  Roe.  161 

that  she  was  ever  in  possession  of  the  strip  and  did  not 
connect  herself  with  any  prior  grantor  who  was  in  posses- 
sion of  it,  it  was  incumbent  upon  her  to  deraign  title  from 
the  government  to  herself.  {Krause  v.  Nolte,  supra,)  The 
filing  of  the  special  pleas  did  not  relieve  appellee  of  this 
burden.  Appellee  proved  that  the  house  on  the  lot  adjoin- 
ing her  lot  on  the  north  belonged  to  appellant  and  that  it 
had  stood  there  for  at  least  twenty-five  years.  She  did  not 
show  that  either  she  or  her  grantors  had  ever  been  in  pos- 
session of  the  strip  in  question  nor  did  she  deraign  title 
from  the  government  to  herself.  The  only  inference  which 
could  be  drawn  from  her  proof  was  that  the  boundary  line 
between  the  two  lots  had  been  established  along  the  south 
line  of  appellant's  building  by  acquiescence.  The  mere  fact 
that  Mrs.  McDermott  had  conveyed  lot  28  to  appellee  by 
warranty  deed  did  not  prove  title  in  appellee  to  the  strip 
in  question,  as  it  does  not  appear  that  either  Mrs.  McDer- 
mott or  appellee  was  ever  in  possession  of  that  strip.  Ap- 
pellee failed  to  make  a  prima  facie  case  and  the  court  should 
have  given  the  peremptory  instruction. 

It  was  error  to  exclude  the  testimony  relative  to  the 
peaceable  possession  by  appellant  and  his  grantors  for  the 
period  of  twenty  years.  Although  parties  owning  adjoin- 
ing premises  may  not  have  established  the  boundary  line  by 
express  agreement,  yet  when  they  have  acquiesced  in  and 
recognized  a  line  as  the  true  one  for  a  period  of  twenty 
years  they  are  bound  and  concluded  by  such  acts.  {Hub- 
bard V.  Stearns,  86  III.  35.)  The  location  of  the  original 
line  becomes  immaterial  where  it  is  shown  that  either  by 
agreement  the  boundary  line  between  the  adjoining  prem- 
ises has  been  located  or  the  same  has  been  established  by 
acquiescence  of  the  parties  and  by  the  recognition  of  a  cer- 
tain line  as  the  true  boundary  line  between  the  premises 
for  the  period  of  twenty  years.  A  change  in  a  certain  and 
known  boundary  line  is  binding  where  there  has  been  a 
clearly  proved  practical  location  of  a  new  line  and  an  ac- 
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quiescence  in  such  line  for  a  time  long  enough  to  bar  a 
right  of  entry  under  the  Statute  of  Limitations.  Hender- 
son V.  Dennis,  177  III.  547. 

For  the  errors  indicated  the  judgment  of  the  superior 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  PEOP1.E  OF  THE  State  of  Ii^unois,  Defendant  in 
Error,  vs.  Ci^arence  Strubi^e,  Plaintiff  in  Error. 

Opinion  Hied  October  24,  ipi6. 

1.  CriminaIv  IvAW — ownership  of  property  must  be  proved  as 
alleged  in  an  indictment  for  receiving  stolen  property.  The  owner- 
ship of  the  property  is  a  material  averment  in  an  indictment  for 
receiving  stolen  property,  and  it  is  necessary  to  prove  the  owner- 
ship as  alleged. 

2.  Same — how  legal  existence  of  a  corporation  must  be  proved. 
Under  the  statute,  in  a  criminal  prosecution  for  a  crime  against  a 
corporation,  the  legal  existence  of  the  corporation  may  be  shown, 
prima  facie,  by  proof  of  user,  which  means  the  exercise  of  corpo- 
rate powers  and  functions,  and  if  not  proved  in  this  manner,  proof 
must  be  made  either  by  the  charter  or  by  articles  of  incorporation. 

3.  Same — what  is  not  proof  of  user  of  a  corporate  franchise. 
The  statement  that  a  corporation  did  business  "as  a  corporation" 
is  not  proof  of  user  of  a  corporate  franchise  nor  that  the  concern 
was  or  claimed  to  be  a  corporation. 

4.  Same — when  the  charge  of  corporate  existence  is  material  it 
must  be  proved.  Where  an  offense  is  charged  to  have  been  com- 
mitted against  a  corporation  the  charge  is  a  material  one  and 
must  be  proved. 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  David  M.  Brothers,  Judge,  presiding. 

Chari^es  E.  Erbstein,  Lawrence  E.  Dowd,  and 
Cif ari.es  P,  R.  Macaui^ay,  for  plaintiff  in  erroft 
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P.  J.  LucEY,  Attorney  General,  Maci^ay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  (E.  E.  Wii^son,  of 
counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Clarence  J.  Struble  and  James  A.  Craig  were  tried  in 
the  criminal  court  of  Cook  county  on  an  indictment,  the 
first  count  charging  them  with  feloniously,  unlawfully  and 
for  their  own  gain  receiving  certain  checks  described  in  the 
indictment,  for  the  payment  of  money.  The  indictment 
also  charged  them  with  receiving  certain  money  described, 
and  it  is  charged  that  at  the  time  said  Struble  and  Craig 
received  the  property  they  knew  it  had  been  stolen  from 
the  National  Fireproofing  Company,  which  was  alleged  to 
be  a  corporation  and  the  owner  of  the  checks  and  money. 
Other  counts  in  the  indictment  charged  defendants  with 
burglary  and  larceny  of  the  checks  and  money.  At  the  trial 
under  the  indictment  both  defendants  were  found  guilty, 
under  the  first  count,  of  receiving  stolen  property,  and  the 
value  of  the  property  so  received  was  found  by  the  jury 
to  be  $47.49.  Motions  by  defendant  Struble  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled  and  he  was 
sentenced  to  the  State  reformatory  at  Pontiac  until  dis- 
charged according  to  law,  the  term  of  imprisonment  not  to 
exceed  the  maximum  term  for  the  crime  for  which  he  was 
convicted  and  sentenced.  He  has  sued  out  this  writ  of  er- 
ror to  reverse  the  judgment. 

It  is  urged  as  a  ground  of  reversal  that  it  was  not  proven 
the  National  Fireproofing  Company  was  a  corporation,  as 
alleged  in  the  indictment.  Some  other  errors  are  assigned 
challenging  the  correctness  of  the  court's  rulings.  We  see  ' 
no  escape  from  a  reversal  of  the  judgment  on  the  ground 
there  was  no  proof  that  the  National  Fireproofing  Com- 
pany was  a  corporation,  as  alleged  in  the  indictment,  and 
as  in  our  view  the  questions  raised  on  this  record  by  the 
other  assignments  of  error  are  not  of  a  character  to  re- 
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quire  discussion  in  this  opinion,  they  will  not  be  further 
referred  to. 

On  the  trial  of  the  case  the  book-keeper  and  cashier  of 
the  National  Fireproofing  Company  testified  as  a  witness 
for  the  prosecution,  and  after  stating  the  location  of  the 
office  of  the  National  Fireproofing  Company  the  witness 
was  asked,  "How  do  they  conduct  their  business  ?"  and,  no 
objection  being  interposed,  answered,  "As  a  corporation, 
sir."  There  was  no  other  proof  upon  this  subject.  The 
ownership  of  the  property  was  a  material  averment  in  the 
indictment  and  it  was  necessary  to  prove  the  ownership  as 
alleged.  Aldrich  v.  People,  225  111.  610;  People  v.  Bran- 
der,  244  id.  26. 

In  People  v.  Krittenbrink,  269  111.  244,  the  indictment 
alleged  Park,  Davis  &  Co.,  the  owner  of  the  property  stolen, 
was  a  corporation.  A  witness  was  asked  whether  Park, 
Davis  &  Co.  did  business  as  an  individual,  a  co-partnership 
or  as  a  corporation,  and  over  objection  of  defendant  an- 
swered, "As  a  corporation."  In  holding  the  proof  was  in- 
corhpetent  the  court  said :  "It  afforded  no  proof  of  user 
of  corporate  franchises.  It  was  merely  the  opinion  of  the 
witness.  No  facts  were  shown  on  which  it  was  based,  and 
the  record  contains  no  evidence  from  which  it  can  be  law- 
fully inferred  that  Park,  Davis  &  Co.  was  a  corporation." 
In  People  v.  Burger,  259  111.  284,  the  indictment  alleged 
Marshall  Field  &  Co.,  the  owner  of  the  stolen  property,  was 
a  corporation.  A  department  superintendent  of  the  alleged 
owner  was  asked  whether  Marshall  Field  &  Co.  was  a  cor- 
poration, and,  no  objection  being  made,  answered  it  was. 
The  court  held  the  evidence  was  incompetent  if  it  had  been 
objected  to,  but  as  there  was  no  objection  to  the  proof  it 
was  held  sufficient.  In  the  case  here  under  consideration, 
as  in  People  v.  Krittenbrink,  supra,  to  an  inquiry  as  to  how 
the  corporation  did  business  the  answer  was,  "As  a  corpo- 
ration." This  is  not  a  statement  that  the  company  was  a 
corporation.     It  is  a  matter  of  common  knowledge  that 
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partnerships  frequently  do  business  "as  a  corporation," — 
that  is,  like  a  corporation,  through  directors  and  persons 
selected  as  officers  and  managers.  Under  the  statute,  ( Crim. 
Code,  par.  486,)   in  a  criminal  prosecution  for  a  crime 
against  a  corporation  the  legal  existence  of  the  corporation 
may  be  proven,  prima  facie,  by  proof  of  user.    The  state- 
ment that  the  National  Fireproofing  Company  did  business 
"as  a  corporation"  was  not  proof  of  user  of  a  corporate 
franchise  nor  that  the  concern  was  or  claimed  to  be  a  cor- 
poration.   It  wholly  failed  to  sustain  the  averment  of  the 
indictment  that  the  company  was  a  corporation.    A  num- 
ber of  cases  are  to  be  found  in  our  Reports  where  it  has 
been  held  that  proof  of  the  exercise  of  corporate  powers 
and  functions  is  such  proof  of  user  as  to  be  sufficient,  prima 
facie,  to  establish  the  legal  existence  of  the  corporation. 
The  corporate  existence  alleged  must  be  proved  either  by 
the  charter  or  articles  of  incorporation  or  by  proof  of  user, 
which  means  the  exercise  of  corporate  powers  and  func- 
tions.   It  seems  too  obvious  to  admit  of  dispute  that  in  this 
case  the  proof  upon  that  question  utterly  failed  to  meet  the 
requirements  to  sustain  the  allegation  of  the  indictment  that 
the  National  Fireproofing  Company  was  a  corporation.    It 
is  not  a  technical  rule  of  law  but  a  substantial  one  and 
universally  so  recognized,  that  when  the  offense  is  charged 
to  have  been  committed  against  a  corporation  the  charge 
is  a  material  one  and  must  be  proved.    It  would  require  a 
disregard  of  that  long  established  rule  to  hold  the  proof  in 
this  case  supports  the  allegation  that  the  National  Fire- 
proofing Company  was  a  corporation.     In  this  case  there 
was  no  proof  of  user  of  corporate  powers  and  franchises 
and  no  proof  of  any  kind  that  the  company  was,  in  fact, 
a  corporation. 

The  criminal  court  erred  in  overruling  the  motion  for 
a  new  trial,  and  the  judgment  is  reversed  and  the  cause 
remanded.  Reversed  and  remanded. 

Mr.  Justice  Carter,  dissenting. 
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The  P^opi^E  ex  rel.  James  Ryan,  County  Collector,  Appel- 
lant, vs.  The  I1.UN01S  Centrai.  Railroad  Company, 

Appellee. 

Opinion  Hied  October  24,  ipi6. 

This  case  is  controlled  by  the  decision  in  People  v.  Chicago  and 
Alton  Railroad  Co,  274  111.  209. 

AppEai,  from  the  County  Court  of  Logan  county ;  the 
Hon.  Charges  J.  Gehwach,  Judge,  presiding. 

Everett  Smith,  State's  Attorney,  (P.  J.  Lucey,  At- 
torney General,  of  counsel,)  for  appellant. 

W.  A.  Covey,  (John  G.  Drennan,  of  counsel,)  for 
appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellee,  the  Illinois  Central  Railroad  Company,  filed 
objections  to  the  taxes  extended  against  its  property  in  Lo- 
gan county  at  the  June  term,  191 5,  of  the  county  court  of 
said  county.  The  objections  involved  in  this  proceeding  are 
as  to  the  road  and  bridge  taxes  of  East  Lincoln  township, 
in  said  county.  The  county  court  sustained  the  objections 
and  denied  judgment  for  said  taxes,  and  the  collector  has 
appealed. 

The  only  objection  insisted  upon  and  argued  by  appel- 
lee on  this  appeal  is,  that  the  highway  commissioners  of 
said  town  did  not  hold  a  meeting  on  the  first  Tuesday  in 
September,  19 14,  to  determine  and  certify  the  amount  re- 
quired for  road  and  bridge  purposes,  as  required  by  sec- 
tion 56  of  the  Road  and  Bridge  act.  It  was  conceded  that 
the  August  meeting  to  determine  the  rate  was  held,  as  re- 
quired by  section  50  of  the  act.  On  the  hearing,  proof  was 
offered  by  appellant  in  support  of  a  motion  to  amend  the 
record  of  the  commissioners  so  as  to  show  that  the  com- 
missioners did  hold  a  meeting  on  the  first  Tuesday  in  Sep- 
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tember,  191 4,  and  determined  and  certified  the  amount  re- 
quired for  road  and  bridge  purposes,  as  required  by  said 
section  56.  The  refusal  of  the  court  to  allow  the  record 
to  be  so  amended  on  the  evidence  offered  is  assigned  and 
argued  as  error  by  appellant,  and  the  correctness  of  the 
court's  ruling  in  that  regard  is  also  to  be  determined  by 
this  court. 

Identically  the  same  questions  for  decision  in  this  case, 
arising  on  the  same  record  and  upon  practically  the  same 
briefs  and  arguments,  were  presented  to  and  determined 
by  this  court  in  the  case  of  People  v.  Chicago  and  Alton 
Railroad  Co,  274  111.  209.  The  decision  in  that  case  is  con- 
trolling in  this  case,  and  for  the  reasons  therein  given  the 
•judgment  of  the  county  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  permit  the  record  to  be  amended 
and  introduced  in  evidence  as  amended,  and  to  render  judg- 
ment for  appellant  for  the  taxes  in  question. 

Reversed  and  remanded,  with  directions. 


Sarah  E.  Rose,  Defendant  in  Error,  vs.  The  Village  of 
EuzABETHTowN  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  24,  ipi6. 

1.  Injunction — injunction  is  the  proper  remedy  when  a  city 
takes  possession  of  a  street  to  which  it  has  no  right.  Where  a 
municipality  undertakes  to  take  possession  of  a  street  to  which  it 
has  no  right  the  proper  remedy  is  a  bill  for  injunction. 

2.  Highways — what  is  necessary  to  constitute  a  common  law 
dedication  to  the  public.  Where  there  is  no  evidence  showing  that 
a  plat  is  statutory  the  rules  governing  a  common  law  dedication 
must  be  followed,  and  in  order  to  constitute  such  a  dedication  the 
proof  must  be  clear  and  convincing  that  the  owner  intended  to 
donate  the  land  to  the  public  use  for  a  street  and  that  the  public 
have  accepted  it  for  that  purpose. 

3.  Sam£ — making  of  a  common  law  plat  only  evidences  intent 
to  dedicate.    The  making  of  a  common  law  plat  and  the  sale  of 
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lots  with  reference  thereto  are  only  evidence  of  an  intent  to  dedi- 
cate, which,  like  every  other  dedication,  to  be  made  complete  and 
carried  into  effect  so  as  to  create  public  rights,  must  be  accepted 
and  acted  upon  by  the  public. 

4.  Same — acceptance  of  common  law  dedication  may  be  express 
or  implied.  The  acceptance  of  a  common  law  dedication  may  be 
an  express  one,  evidenced  by  some  formal  act  by  the  public  au- 
thorities, or  it  may  be  implied  by  their  acts,  such  as  repairing, 
lighting  or  assuming  control  of  the  land  dedicated,  or  by  user  by 
the  public  for  the  purposes  for  which  it  was  dedicated,  and  when 
the  dedication  is  very  beneficial  or  greatly  convenient  or  neces- 
sary to  the  public  an  acceptance  will  be  implied  from  slight  cir- 
cumstances. 

5.  Same — mere  travel  does  not,  alone,  constitute  acceptance  of 
common  law  dedication.  Mere  travel  by  the  public  does  not,  of 
itself,  constitute  an  acceptance  of  a  common  law  dedication,  but^^ 
taken  in  connection  with  other  facts  and  circumstances,  it  may  be 
regarded  as  tending  to  show  acceptance  when  it  is  adverse,  as  a 
matter  of  right,  and  not  merely  permissive. 

6.  Same — common  law  plat  has  no  effect  as  a  conveyance  and 
the  offer  to  dedicate  tnay  be  revoked  before  acceptance.  A  com- 
mon law  plat  has  no  effect  as  a  conveyance,  and  an  offer  to  dedi- 
cate thereby  created  may  be  revoked  by  the  owner  or  his  grantee 
at  any  time  before  acceptance  by  the  public. 

7.  Same — common  law  dedication  once  accepted  is  irrevocable. 
After  a  common  law  dedication  is  once  accepted  by  the  public  it 
is  irrevocable  except  with  the  consent  of  the  public  and  of  those 
persons  who  have  vested  rights  in  such  dedication. 

8.  Same — a  common  law  dedication  must  be  accepted  within  a 
reasonable  time.  The  acceptance  of  a  common  law  dedication  need 
not  immediately  follow  the  offer  to  dedicate  but  must  be  within  a 
reasonable  time  and  before  withdrawal  by  the  offerer. 

9.  Same — what  may  show  revocation  of  an  offer  to  dedicate  by 
common  law  dedication.  What  constitutes  a  revocation  of  an  offer 
to  dedicate  depends  very  largely  upon  the  circumstances  and  is 
usually  a  question  of  fact,  and  it  may  be  shown  by  acts  incon- 
sistent with  the  public  use  to  which  the  land  is  offered  to  be  dedi- 
cated, as  by  conveyance  of  the  property,  or  by  enclosing  the  land 
so  as  to  exclude  the  public  use,  or  by  erecting  buildings  on  the 
land  offered  to  be  dedicated  as  a  street. 

10.  Same — what  shoius  an  intention  to  revoke  offer  to  dedicate. 
Where  the  owner  or  his  grantee  builds  a  pavilion  or  summer  house 
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on  property  offered  to  be  dedicated  as  a  street,  and  where  it  is 
clear  from  all  the  testimony  that  the  land  was  used  by  the  owner 
and  his  grantees  as  if  it  were  private  property  in  which  the  public 
had  no  right,  it  will  be  presumed  that  the  owner  and  his  grantees 
intended  to  revoke  a  common  law  dedication  of  a  strip  of  land  to 
the  public  for  a  street. 

11.  Same — when  offer  to  dedicate  is  revoked.  Where  land  of- 
fered to  be  dedicated  for  a  street  by  a  common  law  dedication  is 
not  accepted  by  the  public  before  the  death  of  the  dedicator,  who 
has  sold  the  land,  the  offer  to  dedicate  will  be  revoked  unless  the 
grantee  of  the  dedicator  has  affirmatively  indicated  an  intention  to 
continue  the  offer  of  dedication. 

12.  Same — acts  showing  acceptance  by  public  have  no  effect 
after  revocation  of  common  law  dedication.  Ordinances  passed  by 
a  village  naming  a  certain  street  which  was  offered  to  be  dedicated 
by  common  law  dedication  can  have  no  effect  as  an  acceptance 
when  passed  after  the  withdrawal  of  the  offer  to  dedicate. 

13.  Same — the  acceptance  of  part  of  the  streets  on  a  common 
law  plat  does  not  necessarily  constitute  acceptance  of  other  streets. 
An  acceptance  of  a  part  of  the  streets  on  a  common  law  plat  does 
not  necessarily  constitute  an  acceptance  of  other  streets  in  the 
same  plat. 

14.  Same — what  facts  do  not  show  dedication  to  be  so  necessary 
as  to  imply  an  acceptance  from  slight  circumstances.  Where  the 
proof  shows  that  for  more  than  twenty  years  the  present  owner 
of  land  dedicated  as  a  street  on  a  common  law  plat  has  claimed 
exclusive  authority  over  and  use  of  the  strip  and  has  used  it  prac- 
tically all  that  time  to  the  exclusion  of  the  public,  and  that  trees 
and  rocks  are  located  on  the  strip  in  such  a  manner  as  to  prevent 
any  well  defined  line  of  travel  as  a  public  highway,  it  cannot  be 
maintained  that  the  dedication  to  the  public  was  so  necessary  or 
convenient  that  an  acceptance  of  the  common  law  dedication  should 
be  implied  from  slight  circumstances. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county ; 
the  Hon.  Juuus  C.  Kern,  Judge,  presiding. 

R.  F.  Taylor,  James  E.  Denton,  and  James  C.  Court- 
ney, for  plaintiffs  in  error. 

James  A.  Watson,  and  John  W.  Browning,  for  de- 
fendant in  error. 
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Mr,  Justice  Carter  delivered  the  opinion  of  the  court : 
This  was  a  bill  filed  by  defendant  in  error,  Sarah  E. 
Rose,  in  the  circuit  court  of  Hardin  county,  to  restrain  the 
village  of  Elizabethtown,  its  officers  and  agents,  from  inter- 
fering with  a  tract  of  land  which  she  claims  is  her  private 
property  but  which  said  village  authorities  claim  as  a  pub- 
lic street  The  court  granted  an  injunction  as  asked  for  in 
the  bill.  The  cause  has  been  brought  here  by  writ  of  error. 
The  land  now  constituting  this  village  was  originally 
owned  by  James  McFarlan.  In  1841  he  laid  out  what  is 
now  called  the  "old  plat,"  which  includes  most  of  the  west- 
ern part  of  said  village,  and  in  1850  he  laid  out  what  is 
now  called  the  "new  plat,"  which  includes  the  eastern  part 
of  said  village.  The  following  is  a  copy  of  the  two  plats 
as  found  in  the  record,  united  for  convenience ; 
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James  McFarlan,  from  the  time  the  eastern  part  of  the 
village  was  platted  until  his  death,  in  1882,  with  the  pos- 
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sible  exception  of  two  or  three  years  in  the  early  sixties, 
resided  on  lot  4  in  said  new  plat    In  1877  he  deeded  said 
lot  4  to  his  brother,  B.  P.  McFarlan,  who  deeded  it  in 
1879  to  Matilda  McFarlan,  the  wife  of  said  James.    The 
year  after  her  husband's  death  she  deeded  the  lot,  with  the 
exception  of  a  strip  off  the  north  side  thereof,  which  is  not 
included  in  this  litigation,  to  her  daughter,  Elizabeth  Poor, 
reserving  a  life  interest  in  herself.    In  March,  1890,  Mrs. 
Poor  and  her  husband  deeded  that  portion  of  the  lot  she 
owned  to  William  P.  Warford,  and  he  conveyed  it  in  Au- 
gust of  the  same  year  to  James  B.  and  Laura  McFarlan. 
By  said  last  named  grantees  it  was  conveyed  to  Jane  A. 
Crozier,  and  November  19,  1891,  she  conveyed  it  to  de- 
fendant in  error,  Sarah  E.  Rose.    The  deeds,  starting  with 
that  to  Warford,  described  the  land  as  lot  4  in  the  new 
plat  of  the  village  of  Elizabethtown,  "extending  from  First 
street  to  the  water's  edge  of  the  Ohio  river."    On  said  lot  4 
is  situated  a  hotel,  which  has  been  conducted  as  such  by 
defendant  in  error  since  she  purchased  the  lot,  and  for  some 
years  before  it  was  apparently  rented  by  her  for  the  same 
purpose.     Said  lot  is  bounded  on  the  west  by  Main  street 
and  on  the  east  by  an  alley.    Between  the  southerly  line  of 
said  lot  4,  as  shown  by  the  plat,  and  the  water's  edge  of 
the  Ohio  river,  is  a  strip  of  land  which  at  the  broadest  por- 
tion on  the  west  side  is  about  152  feet  in  width  and  nar- 
rows rapidly  toward  the  eastern  portion  of  the  lot.     We 
judge  from  the  evidence  that  this  strip  is  a  bluff  of  rock, 
and  for  most  of  the  entire  distance  along  the  front  of  lot  4 
is  a  steep  or  abrupt  bluff.    Just  how  high  it  is  is  not  clear 
from  the  evidence.     In  low  water  from  the  top  of  this 
bluff  to  the  water's  edge  is  ordinarily  about  32  feet,  the 
beach  proper  from  the  foot  of  the  bluff  to  the  water  being 
included  in  this  distance.     In  high  water  the  river  some- 
times comes  to  the  top  of  the  bluff  and  in  very  high  water 
runs  over  it.     On  the  west  side  of  this  lot  is  a  gulch  or 
ravine  coming  within  a  few  feet  of  the  corner  of  the  lot. 
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and  there  is  another  gulch  or  ravine  on  the  east  side,  about 
at  the  opening  of  the  alley  there  located.    The  land  is  ap- 
parently lower  at  the  edge  of  the  bluff  than  where  the  house 
is  located,  and  we  infer  from  the  evidence  that  it  slopes 
gradually  downward  from  the  house,  both  towards  the  bluff 
and  towards  the  gulches  on  either  side.    There  is  evidence 
tending  to  show  that  the  original  owner  had  fences  extend- 
ing along  each  side  of  lot  4  to  the  water's  edge,  but  that 
they  were  washed  away  by  high  water  in  the  early  sixties. 
Since  that  time  the  evidence  shows,  these  fences  have  only 
extended  to  the  south  end  of  the  lot  as  originally  platted, 
and  for  a  long  time,  until  within  three  or  four  years  ago, 
a  picket  fence  stood  in  front  of  said  lot,  about  on  the  south 
line  as  platted.    There  is  testimony  to  the  effect  that  the 
original  owner  used  this  property  in  front  of  the  picket 
fence  for  piling  ties  and  for  several  years  as  a  wood  yard. 
At  that  time  this  space  was  often  designated  as  "McFarlan's 
front  yard."    In  1882,  shortly  before  his  death,  he  built  a 
summer  house  or  pavilion  on  the  bluff  fronting  on  the  Ohio 
river,  and  since  that  date  this  tract  of  ground  here  in  dis- 
pute, from  where  the  picket  fence  was  located  to  the  bluff, 
including  this  pavilion,  has  been  used  by  the  owners  (in- 
cluding defendant  in  error)  and  the  guests  of  the  hotel  as  a 
lawn  or  park  in  connection  with  the  hotel.     Defendant  in 
error,  when  she  first  purchased  the  place,  set  out  from  fif- 
teen to  twenty  trees,  which  are  still  growing  on  this  land, 
and  has  had  laborers  cut  the  grass  and  care  for  the  prop- 
erty, including  the  repair  of  the  pavilion,  until  the  dispute 
between  her  and  the  village  authorities,  beginning  in  19 13. 
She  leased  this  property  also  for  two  years,  between  189 1 
and  1893,  for  piling  ties.    The  following  plat,  which  is  ap- 
proximately correct,  will  assist  in  understanding  the  char- 
acter of  the  property  in  dispute  and  its  surroundings : 
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Counsel  for  plaintiffs  in  error  contend  that  this  prop- 
erty was  dedicated  by  the  original  owner,  when  he  platted 
it,  as  a  street  from  the  south  line  of  lot  4  as  platted,  to 
the  water's  edge,  and  it  is  also  claimed  that  all  the  other 
property  similarly  shown  on  the  plats  along  the  river  bank, 
both  in  the  old  and  the  new  plats,  was  dedicated  for  the 
same  purpose,  and  that  the  public  authorities  have  accepted 
this  dedication.  For  many  years — doubtless  from  the  time 
the  village  was  first  platted — ^there  has  been  a  wharfboat 
on  the  river's  edge,  to  be  used  by  the  steamers  on  the  Ohio 
river  for  landing  and  for  taking  on  and  putting  off  passen- 
gers and  freight.  That  wharfboat  is  now  located  from  150 
to  200  feet  west  of  Main  street.  Many  years  ago,  at  vari- 
ous times,  the  wharfboat  was  located  at  the  southern  end 
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of  Dunn  street,  some  of  the  testimony  tending  to  show  that 
it  was  only  located  at  Dunn  street  at  times  of  high  water. 
The  testimony  is  to  the  effect  that  when  it  was  located  at 
that  point  the  passengers  often  traveled  to  and  from  the 
wharfboat  across  this  portion  of  the  bluff  over  the  strip  of 
property  here  in  dispute.    There  is  evidence  also  that  tends 
to  show  that  wagons  and  drays  drove  over  it  at  such  times, 
and  that  at  various  other  times  before  defendant  in  error 
took  possession  of  this  property,  wagons  and  buggies-  had 
driven  over  it.     There  is  also  evidence  to  the  effect  that 
the  original  owner  (McFarlan)  had  refused  permission  to 
the  general  public  to  drive  over  it  with  teams  and  wagons, 
but  told  one  of  the  witnesses  that,  considering  who  he  was, 
he  would  allow  him  to  drive  over  it  for  a  specific  purpose. 
When  Mrs.  Rose  purchased  this  property  the  former  owner 
definitely  told  her  that  she  owned  and  was  deeding  the  land 
to  the  water's  edge.    Beyond  question,  since  she  purchased 
this  property  she  has  always  claimed  to  own  to  the  water's 
edge.    While  there  is  testimony  to  the  effect  that  since  that 
time  people  have  driven  over  it  with  drays,  wagons  or  bug- 
gies, there  is  also  a  great  amount  of  testimony  by  many 
witnesses  that  Mrs.  Rose  and  her  daughter  had  repeatedly 
refused  permission  to  people  to  drive  over  the  strip  on  the 
bluff  in  dispute  and  had  attempted  in  every  way  to  exer- 
cise jurisdiction  over  it  except  to  enclose  it,  and  that  some 
ten  or  twelve  years  before  this  litigation  was  instituted  she 
extended  the  boundary  fence  on  the  eastern  portion  of  the 
lot  by  wire  to  the  bluff.     The  then  president  of  the  vil- 
lage board  ordered  the  wire  taken  down,  but  it  is  mani- 
fest that  Mrs.  Rose  still  claimed  the  entire  authority  over 
it,  for  shortly  thereafter  she  built  a  wall  of  rock  a  few  feet 
west  of  the  eastern  side  of  the  disputed  strip,  which  made 
it  practically  impossible  for  any  team  to  drive  across  the 
bluff.    There  is  testimony,  too,  that  this  portion  of  the  lot 
was  so  steep,  containing  several  ledges  which  dropped  rap- 
idly toward  the  gully  on  the  east,  that  it  was  almost  im- 
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possible  to  draw  a  heavy  load  up  or  down  that  portion  of 
the  disputed  strip.  Mrs.  Rose,  as  already  stated,  had  kept 
in  repair  the  summer  house  or  pavilion  on  the  top  of  the 
bluff.  In  1913  she  attempted  to  repair  this  again  and  the 
city  authorities  interfered.  Out  of  that  dispute  grew  liti- 
gation which  is  still  pending.  In  19 14  the  village  authori- 
ties attempted  to  tear  down  the  wall  of  rock  across  the  east- 
ern portion  of  this  disputed  strip,  and  as  a  consequence  of 
what  then  took  place  several  persons  were  arrested.  This 
proceeding  was  immediately  thereafter  instituted. 

Counsel  for  plaintiffs  in  error  argue  that  injunction  is 
not  the  proper  remedy.  Where  a  municipality  undertakes 
to  take  possession  of  a  street  to  which  it  has  no  right  the 
proper  remedy  is  a  bill  for  injunction.  City  of  Peoria  v. 
Johnston,  56  111.  45 ;  Mclntyre  v.  Storey,  80  id.  127 ;  Lotv- 
ery  v.  City  of  Pekin,  186  id.  387;  Waller  v.  Village  of 
River  Forest,  259  id.  223. 

Did  the  original  owner,  when  he  made  the  new  plat, 
including  the  property  here  in  question,  intend  to  dedicate 
this  strip,  and  that  east  of  it,  as  a  street  for  public  use? 
Counsel  for  plaintiffs  in  error  insist  that  under  the  reason- 
ing of  this  court  in  Godfrey  v.  City  of  Alton,  12  111.  29, 
Village  of  Brooklyn  v.  Smith,  104  id.  429,  Owen  v.  Village 
of  Brookport,  208  id.  35,  and  other  like  cases,  the  original 
owner,  when  he  platted  this  property  on  the  bank  of  a  nav- 
igable river,  must  be  held  to  have  intended  to  dedicate  the 
vacant  space  between  the  front  of  the  lots  and  the  river 
for  public  use.  Counsel  for  defendant  in  error  contend 
that  this  vacant  property  in  front  of  tljc  lots  as  platted  was 
not  marked  by  the  word  "street"  or  any  other  words  to 
indicate  it  was  intended  to  dedicate  it  to  the  public,  and 
therefore,  under  the  decisions  of  this  court  in  City  of  Chi- 
cago V.  Drexel,  141  111.  89,  Mason  v.  City  of  Chicago,  163 
id.  351,  Birge  v.  City  of  Centralia,  218  id.  503,  and  Poole 
v.  City  of  Lake  Forest,  238  id.  305,  it  cannot  be  said,  from 
the  plat  alone,  that  the  original  owner  intended  to  dedicate 
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this  to  public  use.  It  may  be  urged  in  support  of  plaintiffs 
in  error's  contention  that  unless  this  space  between  the  river 
and  the  blocks  in  the  new  plat  was  intended  as  a  public 
way  it  would  be  impossible  to  have  access  to  lot  12,  and 
that  certain  other  lots  in  the  plat  could  otherwise  only  be 
reached  by  means  of  a  narrow  alley,  while,  on  the  other 
hand,  it  is  urged  that  the  configuration  of  the  ground  is 
such  that  this  strip  between  Pearl  and  Dunn  streets  could 
not  be  considered  a  street  for  practical  use  on  account  of 
the  character  of  the  bluff  at  that  point. 

The  records  of  Hardin  county  were  destroyed  by  a  fire 
which  consumed  the  court  house  and  contents  in  1884,  in- 
cluding the  two  plats  of  the  village  of  Elizabethtown.  At 
the  time  Mrs.  Rose  purchased  this  property  there  were  no 
plats  of  record  as  to  said  village  or  its  lots.  The  village 
authorities  in  1894  commenced  proceedings  in  the  circuit 
court  and  after  taking  evidence  restored  by  a  decree  of  that 
court  the  old  and  new  plats,  as  heretofore  set  out.  The 
testimony  taken  at  that  time  in  no  way  referred  to  or  des- 
ignated by  name  the  strip  of  property  here  in  dispute  or 
any  of  the  strip  in  front  of  the  property  as  platted  in  both 
the  old  and  new  plats.  There  is,  however,  testimony  of 
witnesses  in  the  record  that  all  of  this  property  between 
the  river's  edge  and  the  southerly  ends  of  the  lots  as  plat- 
ted, in  both  the  old  and  new  plats,  was  known  as  Water 
street,  and  in  1888  the  village  authorities  passed  an  ordi- 
nance stating  that,  commencing  at  the  Ohio  river  and  go- 
ing north,  the  name  of  the  first  street  should  be  Water 
street,  and  in  another  ordinance  that  the  banks  of  the  Ohio 
river,  within  certain  easterly  and  westerly  limits,  which  in- 
clude the  bank  in  front  of  block  4,  should  be  public  land- 
ing places  for  the  village.  There  was  no  evidence  in  the 
record  indicating  that  either  of  these  plats  can  be  held  to 
be  statutory.  Therefore,  in  deciding  whether  this  property 
was  dedicated  for  a  street,  we  must  be  guided  by  the  rules 
that  govern  common  law  dedication.    In  order  to  constitute 
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such  a  dedication  the  proof  must  be  clear  and  convincing 
that  the  owner  intended  to  donate  the  land  to  the  public 
use  for  a  street  and  that  the  public  have  accepted  it  for 
that  purpose.  (Doss  v.  Bunyqn,  262  111.  loi,  and  cases 
cited ;  City  of  Chicago  v.  Drexel,  supra. )  In  the  last  case 
cited,  as  in  this,  no  question  was  raised  as  to  the  rights 
of  the  owners  of  land  in  the  platted  property.  No  private 
owners  are  parties  to  the  proceeding,  and  none  of  them  are 
asking  to  contest  the  relief  which  the  complainant  is  seek- 
ing by  her  bill  to  obtain  as  against  the  village.  It  was  said 
in  that  case  on  this  point  (p.  106)  :  "It  may  be  admitted 
that  owners  of  lots  in  said  subdivision  who  have  purchased 
by  the  plat  are  entitled  to  certain  easements  in  and  over 
the  grounds  laid  off  on  said  plat  as  ways,  but  their  right 
to  such  easements  has  no  tendency  to  establish  the  title  of 
the  city  to  said  ways  as  public  streets  or  highways."  These 
rights  were  purely  "in  the  nature  of  private  rights  founded 
upon  a  grant  or  covenant,  and  no  public  rights  attached  to 
such  streets  or  lands  until  there  has  been  an  express  or  im- 
plied acceptance  of  the  dedication,  evidenced  either  by  gen- 
eral public  user  or  by  the  acts  of  the  public  authorities." 

The  making  of  a  common  law  plat  and  the  sale  of  lots 
with  reference  thereto  are  merely  evidence  of  an  intent  to 
dedicate,  which,  like  every  other  dedication,  to  be  made  com- 
plete and  carried  into  effect  so  as  to  create  public  rights, 
must  be  accepted  and  acted  upon  by  the  public.  (3  Dillon 
on  Mun.  Corp. — 5th  ed. — sec.  1090;  Littler -w.  City  of  Lin- 
coln, 106  111.  353;  Rtissell  V.  Chicago  and  Milwaukee  Elec- 
tric Railway  Co.  205  id.  155;  Mason  v.  City  of  Chicago, 
supra.)  The  acceptance  may  be  an  express  one,  evidenced 
by  some  formal  act  by  the  public  authorities,  or  it  may  be 
implied  by  their  acts,  such  as  repairing,  lighting  or  assuming 
control  of  the  lands  dedicated,  or  may  be  implied  by  user 
by  the  public  for  the  purposes  for  which  it  was  dedicated. 
When  the  dedication  is  very  beneficial  or  greatly  convenient 
or  necessary  to  the  public,  acceptance  will  be  implied  from 
875  -  12 
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slight  circumstances.  (Alden  Coal  Co,  v.  Challis,  200  111. 
222 ;  Russell  v.  City  of  Lincoln,  200  id.  51 1.)  Mere  travel 
by  the  public  does  not,  of  itself,  constitute  an  acceptance, 
(Forbes  v.  Balenseifer,  74  111.  183,)  but  taken  in  connec- 
tion with  other  acts  and  circumstances  it  may  be  regarded 
as  tending  to  show  acceptance.  (City  of  Rock  Island  v. 
Star  key,  189  111.  515;  Woodburn  v.  Town  of  Sterling,  184 
id.  208.)  This  plat,  as  we  have  seen,  was  not  a  statutory 
one.  It  therefore  could  have  no  effect  as  a  conveyance. 
Viewed  in  the  most  favorable  light  for  the  plaintiffs  in 
error,  it  could  only  constitute  an  offer  to  dedicate,  under 
which,  upon  acceptance  by  the  public,  an  easement  of  pas- 
sage would  be  acquired  by  the  public.  (LaSalle  Varnish 
Co,  V.  Glos,  254  111.  326.)  Therefore  the  question  of  ac- 
ceptance by  the  public  is  a  vital  one  in  the  decision  of  the 
case,  as  until  such  acceptance  the  owner  or  his  grantee  could 
revoke  the  offer  to  dedicate.  (City  of  Chicago  v.  Drexel, 
supra,  and  cases  cited;  8  R.  C.  L.  913;  i  Elliott  on  Roads 
and  Streets, — 3d  ed. — sec.  165;  3  Dillon  on  Mun.  Corp. — 
5th  ed. — sec.  1091.)  After  it  is  once  accepted  by  the  public 
a  dedication  is  irrevocable,  (Moffett  v.  South  Park  Comrs. 
138  111.  620,)  except  with  the  consent  of  the  public  and  of 
those  persons  who  have  vested  rights  in  such  dedication. 
3  Dillon  on  Mun.  Corp.  (5th  ed.)  sec.  1091 ;  see,  also.  Hill 
V.  Kimball,  269  111.  398. 

There  is  no  satisfactory  evidence  that  the  offer  to  dedi- 
cate this  disputed  strip  of  property  for  a  street,  between  the 
river  bank  and  the  south  line  of  the  land  as  platted,  had 
been  accepted  by  the  public  before  the  death  of  the  origi- 
nal owner,  McFarlan.  No  express  action  is  shown  by  the 
village  authorities  before  that  date  which  has  any  bearing 
on  such  acceptance.  Mere  travel,  as  we  have  seen,  is  not 
sufficient  to  show  acceptance  by  the  public,  and  such  travel, 
in  order  to  have  any  weight  on  the  question  of  acceptance, 
must  have  been  adverse,  as  a  matter  of  right,  and  not  merely 
permissive.     (Palmer  v.  City  of  Chicago,  248  111.  201,  and 
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cited  cases ;  4  McQuillin  on  Mun.  Corp.  sec.  1 582. )  The 
evidence  is  very  conflicting  as  to  the  sort  of  travel  that 
passed  across  this  strip  before  the  death  of  McFarlan,  some 
witnesses  testifying  positively  there  was  quite  a  well  de- 
fined line  of  travel  and  other  witnesses  testifying  just  as 
positively  to  the  contrary.  There  is  no  evidence  in  the  rec- 
ord tending  to  show,  in  the  slightest  degree,  that  the  village 
authorities  ever  did  any  work  with  reference  to  a  roadway 
across  this  property  or  ever  attempted  to  exercise  any  au- 
thority over  it  before  McFarlan's  death.  The  first  time 
they  attempted  to  do  any  work  or  exercise  such  authority 
was  shortly  previous  to  the  beginning  of  the  litigation  be- 
tween themselves  and  defendant  in  error.  There  is  no  ques- 
tion that  for  a  considerable  portion  of  the  time  before  Mc- 
Farlan died  the  strip  was  used  for  a  wood  yard  and  was 
practically  impassable  for  travel  along  a  defined  right  of 
way.  There  is  also  evidence  tending  to  show  that  this 
travel  was  permissive  by  the  owner  and  not  adverse.  The 
proof  of  such  acceptance  by  the  public  must  be  unequivocal, 
clear  and  satisfactory.  (City  of  Chicago  v.  Drexel,  supra; 
City  of  Carlinville  v.  Castle,  177  111:  105.)  The  acceptance 
need  not  immediately  follow  the  offer  to  dedicate  but  must 
be  within  a  reasonable  time  and  before  withdrawal  by  the 
offerer.  (Elliott  on  Roads  and  Streets, — 3d  ed. — sec.  172; 
People  V.  Johnson,  237  111.  237.)  What  constitutes  a  revo- 
cation of  an  offer  to  dedicate  depends  very  largely  upon  the 
circumstances  of  the  particular  case  and  is  usually  a  ques- 
tion of  fact.  It  may  be  shown,  before  acceptance,  by  acts 
inconsistent  with  the  public  use  to  which  the  land  was  of- 
fered to  be  dedicated,  as  by  conveyance  of  the  property 
offered  to  be  dedicated,  or  by  enclosing  the  land  so  as  to 
exclude  the  public  use,  or  by  erecting  buildings  on  land 
offered  to  be  dedicated  as  a  street.  (9  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 78 ;  3  Dillon  on  Mun.  Corp. — 5th  ed. — 
sec.  109 1 ;  4  McQuillin  on  Mun.  Corp.  sec.  1592.)  McFar- 
lan clearly  showed  that  he  intended  to  revoke  this  dedica- 
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tion  by  the  use  to  which  he  put  the  land  long  before  his 
death.  At  that  time  it  was  owned  by  his  mfe,  and,  appar- 
ently acting  for  her,  he  built  the  pavilion  or  summer  house. 
This  tended  strongly  to  show  that  he,  as  well  as  his  wife, 
understood  that  there  had  been  a  revocation  of  the  dedica- 
tion as  to  this  strip. 

G)unsel  for  plaintiffs  in  error  further  argue  that  the 
testimony  of  the  witnesses  who  stated  that  the  fences  on 
the  easterly  and  westerly  sides  of  lot  4  formerly  ran  to 
the  river's  edge  and  were  washed  away  in  i860,  or  shortly 
thereafter,  is  unsatisfactory,  as  it  is  shown  that  their  rec- 
ollection was  very  poor.  Of  course,  if  these  fences  did  run 
to  the  water's  edge,  that  fact,  in  itself,  would  strongly  in- 
dicate that  McFarlan  had  revoked  the  offer  to  dedicate.  It 
is  very  clear  from  all  the  testimony  that  this  property  was 
used  by  him,  as  well  as  by  his  wife  after  him,  as  if  it  were 
private  property  in  which  the  public  had  no  right.  Had 
this  property  been  owned  by  him  at  the  time  of  his  death 
the  offer  to  dedicate  would  have  been  revoked  by  implica- 
tion by  that  event.  (People  v.  Johison,  supra;  Chicago, 
Milwaukee  and  St  Paul  Railway  Co.  v.  City  of  Chicago, 
264  111.  24.)  It  not  having  been  accepted  by  the  public 
during  his  lifetime,  the  offer  to  dedicate  could  hardly  be 
understood  as  continued  or  held  open  by  his  grantee  or 
grantees,  considering  the  circumstances  shown  in  this  rec- 
ord, unless  they  did  some  affirmative  act  indicating  that 
they  intended  to  continue  such  offer.  The  testimony  shows, 
without  contradiction,  that  McFarlan's  wife,  while  she 
owned  the  property,  claimed  this  strip  as  her  private  prop- 
erty. The  man  who  was  marshal  and  street  commissioner 
of  the  village  for  eight  or  nine  years,  between  1880  and 
1889,  testified  positively  that  she  told  him  that  this  was  her 
private  property  and  that  the  village  authorities  could  not 
do  any  work  on  it ;  that  she  owned  it  and  had  entire  con- 
trol over  it ;  and  further  testified  that  because  of  this,  dur- 
ing the  time  he  was  street  superintendent,  he  did  not  at- 
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tempt  to  do  any  work  for  the  village  on  this  strip,  and,  so 
far  as  he  knew,  no  wagon  drove  over  it  during  that  time 
or  claimed  any  right  to  do  so,  and  that  in  his  judgment 
there  was  not  a  public  road  there  at  that  time.  The  village 
authorities,  so  far  as  the  evidence  shows,  acquiesced  in  this 
claim  by  her.  If  the  offer  to  dedicate  had  not  been  revoked 
previous  to  this  by  her  husband  it  was  certainly  revoked  by 
her  during  these  years.  Whatever  force  the  ordinances  of 
the  village,  passed  in  1888,  with  reference  to  the  name  of 
this  street  and  the  public  landing,  might  have  had  if  such 
action  had  been  taken  before  the  revocation,  they  would 
have  no  effect  after  the  withdrawal  of  the  offer  to  dedi- 
cate. Birge  v.  City  of  Centralia,  supra;  Chicago,  Milwau- 
kee and  St.  Paid  Raihvay  Co.  v.  City  of  Chicago,  supra. 

The  argument  of  counsel  for  the  plaintiffs  in  error  that 
other  parts  of  this  strip  of  land  between  the  southerly  line 
of  the  lots  fronting  on  the  river,  on  the  old  and  new  plats, 
and  the  river,  had  been  accepted  by  the  public,  and  there- 
fore, by  implication,  this  portion  of  the  strip  was  also  ac- 
cepted, is  without  force,  because  an  acceptance  of  a  part  of 
the  streets  on  a  plat  does  not  necessarily  constitute  an  ac- 
ceptance of  other  streets  in  the  same  plat,  (City  of  Chi- 
cago V.  Drexel,  supra;  Jordan  v.  City  of  Chenoa,  166  111. 
530;  Reichert  Milling  Co,  v.  Village  of  Freeburg,  217  id. 
384;)  and  it  must  necessarily  follow  that  the  acceptance  by 
the  public  of  a  portion  or  all  of  said  strip  lying  between  the 
south  line  of  the  old  plat  and  the  river  could  not  in  any  way 
affect  the  acceptance  of  any  portion  of  this  strip  on  the 
new  plat. 

Neither  do  we  think,  on  the  facts  in  this  case,  there  is 
merit  in  the  argument  that  in  this  case  the  acceptance 
should  be  implied  from  slight  circumstances  because  the 
dedication  of  this  disputed  strip  was  necessary  or  conven- 
ient to  the  public.  The  proof,  as  we  have  already  stated, 
shows,  without  contradiction,  that  for  more  than  twenty 
years  before  the  beginning  of  this  litigation  the  defendant 
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in  error  had  claimed  exclusive  authority  over  and  use  of 
the  disputed  strip,  and  that  she  had  used  it  practically,  dur- 
ing all  those  years,  to  the  exclusion  of  public  travel  or  pub- 
lic rights.  It  is  quite  obvious  from  the  testimony  that  the 
trees  and  rocks  were  located  on  this  disputed  strip  in  such 
a  manner  as  to  prevent  any  well  defined  line  of  travel  as  a 
public  highway  over  said  strip,  and  the  evidence  is  uncon- 
troverted  that  for  years  before  the  beginning  of  this  liti- 
gation a  wall  of  rock  built  across  the  eastern  portion  of 
said  strip  prevented  teams  from  driving  across  it.  Then, 
too,  the  proof  shows  conclusively  that  the  strip  called  Water 
street,  east  of  this  disputed  strip  above  the  line  of  the  top 
of  the  bluff,  is  practically  impassable  for  public  travel,  not 
only  because  of  the  deep  gully  at  the  east  of  lot  4  and  the 
impassable  character  of  the  bluff  east  of  this  gully  between 
Pearl  and  Dunn  streets,  but  because  immediately  east  of 
lot  4,  in  front  of  one  of  the  lots,  for  several  years  previous 
to  this  litigation,  a  hog-pen  was  built  and  has  since  been  in 
use.  Manifestly,  no  great  loss  or  inconvenience  was  suf- 
fered by  the  public  because  of  defendant  in  error's  control 
of  this  strip  of  land  or  an  attempt  by  the  public  authorities 
to  open  the  street  would  have  been  insisted  on  long  ago,  as 
the  evidence  is  uncontradicted  that  the  village  authorities 
knew  that  Mrs.  Rose  claimed  to  own  and  have  authoritv 
over  the  disputed  strip  from  the  time  the  property  was 
deeded  to  her. 

The  evidence,  under  the  reasoning  in  City  of  Clucago 
V.  Drexel,  supra,  Mason  v.  City  of  Chicago,  supra,  and 
other  cases  heretofore  cited,  was  ample  to  support  the  find- 
ing of  the  circuit  court.     Its  decree  must  therefore  be  af- 

^^^^^'  Decree  affirmed 
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Adam  Lossechewich,  Defendant  in  Error,  vs.  The  Chi- 
cago City  Raii^way  Company,  Plaintiff  in  Error. 

Opinion  filed  October  24,  ipi6. 

•  I.  NCGUGENCE — when  street  railway  employee  is  negligent  in 
not  examining  mechanism  of  a  car  before  connecting  trolley.  A 
street  railway  employee  whose  duty  it  is  occasionally  to  run  cars 
from  the  barns  to  other  parts  of  the  city  and  who  has  knowledge 
of  the  proper  means  of  operating  the  car,  is  required,  in  exercis- 
ing care  for  his  own  safety,  to  inspect  the  controller  box  or  the 
canopy  switch  before  placing  the  trolley  on  the  wire,  to  determine 
whether  or  not  the  mechanism  of  the  car  is  so  adjusted  as  to  turn 
the  current  on  by  merely  putting  on  the  trolley,  and  his  failure 
to  so  examine  the  car  before  connecting  the  trolley  is  such  con- 
tributory  negligence  as  precludes  a  recovery  in  case  of  injury  re- 
sulting therefrom. 

2.  Same — ivhen  contributory  negligence  of  street  railway  em- 
ployee is  not  a  question  for  the  jury.  Where  the  evidence  shows 
that  the  injury  to  a  street  railway  employee  was  due  to  his  failure 
to  examine  the  controller  box  or  canopy  switch  before  putting  the 
trolley  on  the  wire  and  not  because  of  any  defective  mechanism 
of  the  car  or  want  of  knowledge  on  his  part  as  to  the  proper  op- 
eration of  the  car,  the  question  whether  the  injury  was  the  result 
of  his  own  negligence  is  not  one  of  fact  to  be  submitted  to  the  jury. 

3.  Same — when  street  railway  employee  cannot  rely  upon  cus- 
tom of  other  employees.  A  street  railway  employee  accustomed  to 
the  manipulation  of  the  mechanism  of  cars  and  having  knowledge 
that  he  should  not  connect  the  trolley  without  first  examining  the 
controller  box  and  canopy  switch  cannot  excuse  his  negligence  in 
failing  to  do  so  by  claiming  reliance  upon  the  custom  of  the  other 
employees,  when  placing  a  car  in  position  to  be  taken  into  service, 
to  remove  the  controller  and  the  reverse  lever  and  turn  off  the 
canopy  switch. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  Distqct ; — ^heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county ;  the  Hon.  W11.UAM  E. 
Dever,  Judge,  presiding. 

Franki^in  B.  Hussey,  and  Chari^es  LeRoy  Brown, 
(John  R.  Guiluams,  of  counsel,)  for  plaintiff  in  error. 
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Elmer,  Cohen  &  Belasco,  for  defendant  in  error. 

Mr.  Justice  Cooke  deliv.ered  the  opinion  of  the  court : 

Defendant  in  error,  Adam  Lossechewich,  recovered  a 
judgment  in  the  superior  court  of  Cook  coimty  for  $2500 
against  plaintiff  in  error,  the  Chicago  City  Railway  Com- 
pany, for  personal  injuries  sustained  while  he  was  in  the 
employ  of  plaintiff  in  error.  This  judgment  was  affirmed 
by  the  Appellate  Court  for  the  First  District,  and  the  rec- 
ord of  that  court  is  brought  here  for  review  by  certiorari. 

This  case  was  tried  twice.  On  the  first  trial  the  jury 
disagreed.  On  the  second  trial,  at  the  close  of  defendant 
in  error's  evidence  and  again  at  the  close  of  all  the  evidence, 
plaintiff  in  error  asked  the  court  to  give  a  peremptory  in- 
struction to  find  it  not  guilty.  Among  the  errors  assigned 
and  the  grounds  urged  for  reversal  is  the  refusal  of  the 
court  to  give  the  peremptory  instruction,  it  being  contended 
in  this  connection  that  the  injury  complained  of  was  the 
result  of  the  contributory  negligence  of  defendant  in  error. 

Defendant  in  error  was  a  laborer,  and  at  the  time  of 
the  accident  had  been  working  for  more  than  three  years 
in  the  car-barn  of  plaintiff  in  error  located  at  the  corner 
of  Sixty-ninth  street  and  Ashland  boulevard,  in  the  city  of 
Chicago.  This  barn  extended  from  Sixty-ninth  street  south 
to  Seventieth  street  and  was  about  a  block  in  width.  It  was 
divided  into  seven  bays  by  partitions  extending  north  and 
south  from  Sixty-ninth  street  to  Seventieth  street.  Each 
bay  had  three  tracks  extending  its  entire  length,  which  were 
connected  on  both  Sixty-ninth  and  Seventieth  streets  with 
the  tracks  leading  into  those  streets.  These  bays  were  num- 
bered from  east  to  Avest,  the  east  bay  being  No.  i.  About 
halfway  between  Sixty-ninth  and  Seventieth  streets  there 
were  long  pits  about  four  feet  in  depth  under  the  various 
tracks  extending  through  the  barn.  These  pits  were  so 
constructed  as  to  enable  repairmen  to  get  tmderneath  the 
cars  for  the  purpose  of  inspecting  and  repairing  them.    The 


Oet.'16.]     LossECHEwiCH  V.  Chicago  City  Ry.  Co.     185 

general  method  of  operation  consisted  of  driving  the  cars 
into  the  barn  as  they  came  from  outside  lines  upon  the 
Seventieth  street  line  and  running  them  one  by  one  under 
their  own  power  north  into  the  bays,  where  they  were  left 
for  inspection,  cleaning  and  repair,  if  repairing  was  found 
to  be  necessary.  As  fast  as  the  inspection,  cleaning  and  re- 
pairing were  completed  the  cars  were  moved  north  through 
the  barn,  where  they  were  left  to  be  taken  out,  as  needed, 
to  various  points  and  placed  in  service  again.  The  barn 
was  in  constant  operation  and  night  and  day  shifts  of  work- 
men were  employed.  It  was  lighted  by  overhead  electric 
lights  in  each  bay  and  there  was  also  a  light  in  front  of 
each  bay  on  the  Sixty-ninth  street  side.  Occasionally,  in 
order  to  make  room,  the  first  car  ready  to  be  taken  out 
would  be  left  in  the  street  in  front  of  the  barn.  These 
cars  were  all  operated  by  electricity,  and  the  system  used 
was  an  overhead  wire  which  was  connected  with  the  car  by 
a  trolley.  The  evidence  discloses  that  defendant  in  error 
was  employed  on  the  night  shift,  and  during  the  three  or 
three  and  one-half  years  he  had  been  employed  there  he 
worked  every  night,  including  Sunday  nights.  He  was  em- 
ployed as  a  car-cleaner,  and  his  duties  consisted  chiefly  in 
sweeping  out  and  cleaning  the  cars  as  they  were  run  through 
the  barn  and  over  the  repair  pits  and  out  to  Sixty-ninth 
street.  While  working  there  he  learned  to  operate  the  cars, 
and  after  he  had  been  employed  for  about  two  years  he  be- 
came so  proficient  in  running  the  cars  that  he  was  frequently 
called  upon,  with  the  assistance  of  a  helper  or  trolley-boy, 
to  take  the  cars  out  on  the  lines  of  plaintiff  in  error  to 
such  points  as  they  were  needed  for  service.  The  principal 
part  of  this  work  was  done  by  another  man,  but  when  a 
car  was  needed  to  be  taken  out  in  the  absence  of  this  man 
defendant  in  error  was  called  upon  to  take  it.  He  testified 
that  he  was  in  the  habit  of  delivering  cars  to  different 
points  from  the  barn,  under  the  orders  of  the  foreman,  once 
or  twice  a  week.     The  testimony  of  other  witnesses  tends 
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to  prove  that  he  was  in  the  habit  of  taking  out  cars  much 
oftener.  He  testified  further  that  when  he  was  ordered  to 
take  out  a  car  he  was  allowed  to  pick  out  any  man  he 
chose  as  a  helper  or  trolley-boy.  On  the  night  of  April 
26,  191 1,  the  foreman  directed  defendant  in  error  to  select 
a  helper  and  take  a  car  to  Fifty-ninth  street.  Defendant  in 
error  selected  his  helper  and  went  to  the  second  bay,  from 
which  he  had  been  directed  to  take  the  car.  The  car  was 
standing  outside  the  bam,  the  rear  end  being  three  or  four 
feet  north  of  the  barn  door.  Immediately  inside  the  bam, 
with  the  front  end  about  a  foot  from  the  door,  stood  an- 
other car  on  the  same  track.  There  are  two  switches  or 
levers  which  control  the  operation  of  an  electric  car  such 
as  the  car  in  question:  the  controller  handle  and  the  re- 
verse key  or  lever.  Both  of  these  are  used  on  the  controller 
box,  one  controller  box  being  on  each  end  of  the  car.  The 
controller  handle  tums  the  current  on  and  off  and  regu- 
lates the  amount.  When  it  is  turned  off  the  power  is  dis- 
connected and  the  car  is  "dead."  The  reverse  key  is  used 
to  control  the  direction,  the  car  going  in  the  direction  in 
which  the  key  is  pointed.  Both  of  these  devices  are  detach- 
able. In  the  handling  of  cars  in  the  barn  it  was  customary 
when  the  cars  were  left  in  a  position  to  be  taken  out  on 
the  line,  such  as  the  car  in  question,  to  tum  off  the  power 
by  means  of  the  controller  handle,  turn  the  reverse  key  to 
a  neutral  position,  detach  both  the  controller  handle  and  the 
reverse  key  and  lay  them  on  the  controller  box  or  else- 
where about  the  car.  The  employee  who  was  placing  the 
car  would  then  remove  the  trolley  pole  from  the  wire  and 
fasten  it  down  by  tying  the  rope  to  a  grab-handle  at  the  side 
of  the  rear  end  of  the  car.  When  left  in  that  condition  the 
car  could  not  be  started  by  putting  the  trolley  pole  against 
the  wire  and  could  not  be  moved  until  the  controller  handle 
and  reverse  key  were  again  attached  and  the  pov/er  turned 
on.  In  addition  to  these  devices  there  was  an  overhead 
switch  in  the  ceiling  of  the  canopy  at  each  end  of  the  car, 
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by  means  of  which  the  current  could  be  shut  off  from  the 
car  even  though  the  controller  was  turned  on.    When  de- 
fendant in  error  and  his  helper  approached  the  car  which 
he  had  been  directed  to  take  to  Fifty-ninth  street  he  directed 
his  helper  to  remove  a  sign  which  was  on  the  car  and  he 
untied  the  trolley  rope  from  the  grab-handle,  stepped  im- 
mediately in  the  rear  of  the  car  and  placed  the  trolley  pole 
upon  the  overhead  wire.    As  soon  as  the  pole  came  in  con- 
tact with  the  wire  the  car  started  backward  rapidly.    Plain- 
tiff in  error  was  caught  between  that  car  and  the  car  just 
inside  the  barn  and  his  left  leg  was  crushed  above  the  knee. 
As  he  fell  he  held  to  the  trolley  rope  and  pulled  the  trolley 
pole  from  the  wire,  thus  breaking  the  connection  and  shut- 
ting off  the  current.     It  was  then  discovered  that  neither 
the  controller  handle  nor  the  reverse  key  had  been  removed 
from  the  controller  box ;  that  the  power  was  turned  fully 
on  and  the  reverse  key  set  to  move  the  car  backward.    De- 
fendant in  error  himself  testified  that  it  had  been  his  cus- 
tom when  he  had  an  order  to  take  out  a  car  to  deliver  to 
some  point  on  the  line,  to  first  go  to  the  front  end  of  the 
car  to  see  if  the  power  was  all  right  and  then  have  his 
trolley-boy  put  up  the  trolley  on  the  wire  for  him ;  that  on 
this  occasion  he  did  not  go  to  the  front  end  of  the  car  to 
see  whether  the  power  was  on  or  off;   that  he  could  have 
told  by  looking  at  the  controller  box  whether  the  power  was 
on  or  off  and  whether  the  car  was  set  to  go  forward  or 
backward;   that  he  knew  there  was  a  car  standing  on  the 
same  track  four  or  five  feet  behind  this  car,  and  that  if 
the  power  on  this  car  was  on  and  the  reverse  was  set  for 
the  car  to  move  backward,  the  moment  he  put  the  trolley  on 
the  wire  the  car  would  move  backward ;   that  it  could  not 
have  moved  at  all  unless  the  power  had  been  turned  on, 
and  it  would  not  have  moved  backward  if  the  reverse  had 
not  been  set  for  that  movement. 

There  was  proof  made  as  to  the  safe  and  customary 
method  of  placing  a  trolley  on  the  wire  and  as  to  whether 
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the  men  were  in  the  habit  of  inspecting  the  controller  box 
on  the  front  end  of  the  car  before  placing  the  trolley  on 
the  wire  when  about  to  take  a  car  out  of  the  bam.  In 
the  view  we  take  of  the  case  it  is  immaterial  whether  the 
safe  and  customary  method  of  placing  a  trolley  on  the  wire 
was  to  stand  on  the  rear  of  the  platform  of  the  car  or  to 
one  side  of  the  car,  or  whether  with  this  particular  style 
of  car  it  was  impossible  to  place  the  trolley  upon  the  wire 
except  by  standing  between  the  tracks  at  the  rear  of  the 
car.  Defendant  in  error  had  been  employed  in  this  barn' 
for  over  three  years.  During  that  time  he  became  familiar 
with  the  mechanism  of  electric  cars  and  became  sufficiently 
schooled  in  operating  them  that  he  was  called  upon  to  de- 
liver them  to  the  various  points  in  the  city  of  Chicago 
served  from  this  car  barn.  He  knew  that  if  the  controller 
was  turned  on  and  the  reverse  lever  set  to  move  the  car 
backward,  the  moment  the  circuit  was  completed  by  placing 
the  trolley  on  the  overhead  wire  the  car  would  move  back- 
ward. He  testified  that  it  had  been  his  custom  theretofore, 
when  called  upon  to  take  out  a  car,  to  go  first  to  the  front 
end  and  observe  the  condition  of  the  controller  box,  and 
he  stated  that  he  had  made  a  mistake  this  time  by  not  doing 
so.  It  is  not  claimed  that  there  was  anything  wrong  with 
the  mechanism  of  the  car.  It  had  passed  through  the  barn, 
had  been  cleaned  and  inspected,  and  had  been  placed  at  the 
Sixty-ninth  street  entrance  ready  to  be  taken  out  on  the  line 
when  called  for.  The  car  stood  in  the  street  where  many 
people  were  constantly  passing,  and  where  some  unauthor- 
ized person  might,  without  being  detected,  replace  the  con- 
troller handle  and  the  reverse  key  on  the  controller  box  if 
the  same  had  been  taken  off  by  the  employee  who  placed 
the  car  in  that  position.  The  lowest  degree  of  ordinary 
care  for  his  own  safety  would  require  defendant  in  error, 
with  the  knowledge  he  had  of  the  mechanism  of  the  car 
and  its  means  of  operation,  before  he  placed  the  trolley  on 
the  wire  to  have  inspected  the  controller  box  or  the  canopy 


Oct '16.]       LOSSECHEWICH  V.  CHICAGO   CiTY   Ry.  Co.        189 

switch  to  determine  whether  or  not  the  mechanism  of  the 

m 

car  was  so  adjusted  as  to  turn  the  current  on  the  moment 
the  circuit  was  completed  by  connecting  the  trolley  with  the 
overhead  wire. 

Under  the  evidence,  the  question  whether  the  injury,  to 
defendant  in  error  was  the  result  of  his  own  negligence 
was  not  a  question  of  fact  to  be  submitted  to  the  jury. 
The  car,  perfect  in  its  equipment  and  with  no  defect  in 
its  mechanism,  had  been  furnished  by  the  plaintiff  in  error. 
With  its  mechanism  properly  adjusted  the  car  would  re- 
spond to  and  execute  such  movements  as  would  be  required 
of  it.  Defendant  in  error  was  familiar  with  this  mechan- 
ism and  knew  how  to  operate  the  car.  He  knew  that  no 
further  inspection  of  the  car  was  had  after  it  had  passed 
over  the  pit  in  the  bay,  and  it  was  his  duty  to  so  manipulate 
the  mechanism  of  the  car  and  operate  it  as  not  to  cause 
injury  to  himself. 

In  Drouillard  v.  Detroit  United  Raikvay  Co.  170  Mich. 
444,  Drouillard,  a  street  car  conductor,  was  directed  to  take 
a  car  from  the  car  house.  He  went  to  the  track  upon 
which  the  car  was  standing,  untied  the  rope  of  the  trolley 
pole,  stepped  on  the  fender  at  the  rear  end  of  the  car  and 
adjusted  the  trolley  to  the  wire.  About  five  feet  behind  this 
car  was  another  car.  The  instant  the  trolley  touched  the 
wire  the  car  jumped  back  and  injured  Drouillard.  He  sued 
the  company  and  upon  the  trial  the  court  directed  a  ver- 
dict in  favor  of  the  defendant.  The  judgment  of  the  trial 
court  was  affirmed  by  the  Supreme  Court  of  Michigan. 
The  opinion  states  that  the  record  disclosed  that  the  switch 
on  the  front  end  of  the  car,  which  is  operated  for  the  pur- 
pose of  controlling  its  movements,  could  be  seen  from  the 
ground ;  that  Drouillard  made  no  effort  to  inform  himself 
whether  the  overhead  switch  had  been  thrown  off  and  the 
reverse  lever  put  in  the  neutral  position;  that  Drouillard 
knew  if  these  things  had  not  been  done,  the  moment  the 
trolley  was  put  in  place  the  car  would  do  just  what  it  did 
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do.  While  the  rules  of  the  street  car  company  forbidding 
any  employee  to  put  a  trolley  on  the  wire  while  the  con- 
troller was  turned  on  were  introduced  in  evidence  and  the 
court  based  its  holding  partly  upon  the  fact  that  Drouillard 
had  violated  the  instructions  contained  in  the  rules,  we  see 
no  difference,  in  principle,  between  that  case  and  this.  In 
this  case  the  defendant  in  error  states  that  he  could  have 
told  whether  the  controller  was  turned  on  if  he  had  looked 
to  see,  but  that  he  made  no  effort  to  inform  himself  of 
this  fact. 

It  is  insisted  that  defendant  in  error  had  a  right  to  rely 
upon  the  custom  of  the  men  in  taking  the  cars  out  of  the 
barn  and  placing  them  in  a  position  to  be  taken  into  service 
to  remove  the  controller  and  the  reverse  lever  and  to  turn 
the  power  off  by  means  of  the  canopy  switch,  and  on  the 
rule  of  plaintiff  in  error  requiring  these  things  to  be  done 
whenever  a  car  was  left  out  of  service.  The  rules  of  the 
street  car  company  offered  in  evidence  in  the  Drouillard 
case,  supra,  provided  that  after  a  car  had  been  run  to  the 
car  house  the  motorman  must  throw  off  the  overhead 
switch,  move  the  reverse  lever  to  the  off  position  and  re- 
lease the  brake,  yet  Drouillard  was  not  permitted  to  rely 
upon  that  rule  to  relieve  him  from  the  necessity  of  inform- 
ing himself  whether  the  car  had  been  left  in  that  position 
before  attaching  the  trolley  to  the  wire. 

From  the  proof  offered  on  behalf  of  defendant  in  er- 
ror he  was  guilty  of  such  contributory  negligence  as  to 
preclude  a  recovery,  and  the  peremptory  instruction  should 
have  been  given. 

We  deem  it  unnecessary  to  enter  into  an  extended  dis- 
cussion of  the  questions  raised  on  the  pleadings.  While 
the  declaration  might  be  held  defective  if  tested  by  demur- 
rer, it  is  sufficient  to  sustain  a  verdict  upon  proper  and 
competent  proof.  The  additional  count  does  not  state  a 
new  cause  of  action,  and  the  demurrer  to  the  plea  of  the 
Statute  of  Limitations  was  properly  sustained. 
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For  the  failure  to  give  the  peremptory  instruction  the 
judgments  of  the  superior  and  Appellate  Courts  are  re- 
versed and  the  cause  is  remanded  to  the  superior  court. 

Reversed  and  remanded. 


The  Cat  Tail  Drainage  District,  Appellee,  vs.  The 
Johnson  Creek  Levee  and  Drainage  District,  Ap- 
pellant. 

Opinion  filed  October  24,  ipi6. 

1.  Appeaw  and  errors — judgment  sustaining  demurrer  to  pleas 
is  not  a  final  judgment.  In  a  proceeding  under  the  act  of  19139 
relating  to  adjoining  drainage  districts,  to  recover  the  cost  of  con- 
structing outlet  ditches,  if  the  answer  and  cross-petition  of  the  de- 
fendant district  are  stricken  and  a  demurrer  is  sustained  to  its  pleas 
the  defendant  has  the  right  to  file  a  new  answer  or  pleas  for  the 
purpose  of  putting  the  case  at  issue,  or  it  may  elect  to  stand  by 
its  answer  or  pleas  and  refuse  to  answer  or  plead  further  and  thus 
enable  the  court  to  enter  judgment  by  default,  but  a  judgment  sus- 
taining a  demurrer  to  the  pleas  is  not  a  final  judgment. 

2.  Pleading — how  issue  should  be  joined  in  proceeding  under 
the  act  of  1913,  relating  to  adjoining  drainage  districts.  The  pro- 
cedure in  joining  issue  in  an  action  at  law  for  the  recovery  of 
money  is  the  procedure  to  be  followed  in  joining  issue  in  a  pro- 
ceeding brought  by  one  drainage  district  against'  another  under 
section  7  of  the  act  of  1913,  relating  to  adjoining  drainage  dis- 
tricts, to  recover  the  cost  of  constructing  outlets. 

3.  Same — what  defendant  must  do  to  have  sufficiency  of  answer 
passed  upon  by  the  Supreme  Court.  If  the  defendant  drainage 
district  in  a  proceeding  under  the  act  of  1913,  relating  to  adjoin- 
ing drainage  districts,  desires  to  have  the  Supreme  Court  pass 
upon  the  sufficiency  of  its  answer  or  pleas  to  the  petition  it  must 
elect  to  stand  by  such  answer  or  pleas  and  refuse  to  answer  fur- 
ther, so  that  the  trial  court  may  render  judgment  by  default. 

AppEai.  from  the  County  Court  of  Whiteside  county; 
the  Hon.  John  B.  Crabtree,  Judge,  presiding. 

J.  A.  RiORDON,  (H.  C.  Ward,  of  counsel,)   for  ap- 
pellant, 
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M.  C.  Rogers,  and  Chari.es  C.  McMahon,  for  ap- 
pellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court  : 

Appellant,  the  Johnson  Creek  Levee  and  Drainage  Dis- 
trict, was  organized  under  the  Levee  act  in  1906.  Appel- 
lee, the  Cat  Tail  Drainage  District,  was  organized  under 
the  same  act  in  1907  and  lies  adjoining  the  Johnson  Creek 
district  on  the  south.  The  Cat  Tail  district  filed  its  petition 
in  the  county  court  of  Whiteside  county  to  recover  under 
the  act  of  191 3  from  the  Johnson  Creek  district  its  just 
proportion  of  the  cost  of  the  construction  and  maintenance 
of  outlet  ditches  beyond  the  boundaries  of  said  districts  for 
the  common  benefit  of  both  districts.  The  petition  set  out 
the  cost  and  expense  which  the  petitioner  had  incurred  in 
obtaining  the  right  of  way  by  releases  and  condemnation 
and  the  work  and  expense  of  excavating  and  constructing 
the  ditches.  Appellant  first  moved  to  dismiss  the  petition. 
This  motion  was  overruled  and  appellant  demurred  to  the 
petition.  The  demurrer  was  overruled,  and  appellant  then 
filed  an  answer  and  also  filed  what  is  called  a  cross-petition. 
Appellant  also  filed  eight  pleas  to  the  petition.  On  motion 
of  appellee  the  answer  of  appellant  to  the  petition,  and  the 
cross-petition  filed  by  appellant,  were  stricken  from  the  files, 
and  a  demurrer  by  appellee  was  sustained  to  each  of  the 
pleas  but  no  final  judgment  was  rendered  by  the  county 
court.  The  judgment  recites  that  the  cause  came  on  to  be 
heard  upon  the  motion  to  strike  from  the  files  the  answer 
and  cross-petition  of  appellant;  that  the  motion  was  al- 
lowed and  the  same  ordered  stricken,  and  it  was  further 
ordered  that  the  demurrer  to  the  pleas  be  sustained.  Ap- 
pellant excepted,  the  exception  was  overruled,  and  appellant 
prayed  an  appeal  to  the  Supreme  Court. 

Section  7  of  the  act  of  191 3  provides  that  upon  the  fil- 
ing of  the  petition  the  usual  common  law  summons  shall 
issue  against  the  district  alleged  to  be  benefited  by  the  work 
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of  the  petitioning  district  and  the  cause  shall  be  tried  at 
any  probate  or  common  law  term  of  court,  "and  the  prac- 
tice shall  be  as  in  cases  at  common  law."  Section  12  pro- 
vides that  upon  the  conclusion  of  the  hearing  a  judgment 
shall  be  rendered  according  to  the  finding  of  the  court  and 
each  district  ordered  to  collect  from  the  land  owners,  as 
benefits,  the  respective  amounts  which  the  court  finds  should 
be  borne  by  the  respective  districts,  and  when  so  collected 
to  be  paid  as  provided  in  the  order  of  the  court  entered  on 
the  hearing  of  the  report  of  the  commissioners. 

No  issue  was  ever  joined  upon  the  facts  alleged  in  the 
petition.  When  the  answer  and  cross-petition  were  stricken 
and  the  demurrer  sustained  to  the  pleas  the  case  stood  upon 
the  unanswered  petition  of  appellee,  and  appellant  had  the 
right  to  file  an  amended  or  diflferent  answer  or  pleas  for  the 
purpose  of  putting  the  case  at  issue,  or  the  court  might,  if 
it  refused  to  further  answer  or  plead,  have  defaulted  ap- 
pellant and  rendered  judgment  by  default.  That,  however, 
was  not  done.  Appellant  neither  elected  to  stand  by  its  an- 
swer or  pleas  nor  refused  to  answer  or  plead  further,  and 
the  court  rendered  no  judgment  by  default  nor  any  judg- 
ment of  any  kind  except  an  order  sustaining  the  demurrer. 
Clearly,  there  was  no  judgment  rendered  from  which  an 
appeal  would  lie.  Chicago  Portrait  Co.  v.  Chicago  Crayon 
Co.  217  111.  200;  Wenom  v.  Fossick,  213  id.  70;  Chicago 
and  Northwestern  Railway  Co.  v.  City  of  Chicago,  148 
id.  141 ;  Gage  v.  Eich,  56  id.  297. 

Counsel  for  appellant  say  that  the  statute  does  not  make 
it  plain  how  issue  is  to  be  joined  in  a  proceeding  of  this 
character,  and  say  one  of  the  principal  reasons  for  prosecut- 
ing this  appeal  is  to  have  the  correct  practice  pointed  out. 
The  act  under  which  this  proceeding  was  had  provided  that 
upon  the  filing  of  the  petition,  the  issue  and  service  of  sum- 
mons, the  practice  shall  be  as  in  cases  at  common  law.  The 
profession  is  familiar  with  the  procedure  in  joining  issue 
in  an  action  at  law  for  the  recovery  of  money,  and  as  we 
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understand  the  statute  that  is  all  that  is  necessary  to  be 
understood  in  joining  issue  upon  an  action  brought  under 
the  act  of  191 3. 

This  record  presents  no  question  for  us  to  pass  upon. 
If  appellant  had  desired  the  sufficiency  of  its  answer  or 
pleas  passed  upon,  it  should  have  elected  to  stand  by  them 
and  refused  to  answer  further,  so  that  the  court  might  have 
rendered  judgment  by  default. 

The  appeal  is  dismissed.  ^^^^^^  dismissed. 


The  City  of  Peoria,  Appellee,  vs.  The  Western  Union 

TeIvEgraph  Company,  Appellant. 

Opinion  filed  October  24,  ipi6. 

This  case  is  controlled  by  the  decision  in  City  of  Peoria  v.  Pos- 
tal Telegraph-Cable  Co.  274  111.  568. 

Appeai.  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  John  M.  Niehaus,  Judge, 
presiding. 

Frank  T.  Mii^ler,  and  John  M.  Eluott,  (Francis 
N.  Whitney,  and  Stevens,  Mili^er  &  E1.U0TT,  of  coun- 
sel,) for  appellant. 

Richard  H.  Radi^ey,  Corporation  Counsel,  for  ap- 
pellee. 

Per  Curiam  :     This  case  involves  the  same  ordinance 

and  the  same  questions  that  were  considered  by  the  court 

in  City  of  Peoria  v.  Postal  Telegraph-Cable  Co.  274  111.  568, 

*  and  is  governed  by  the  decision  in  that  case. 

The  judgment  is  affirmed.  r    ,  .    ^        , 

•^     ^  Jiutgment  affirmed. 
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The  PeopIvE  ex  rel.  The  City  Council  of  Chicago,  Appellee, 
vs.  The  Board  of  Education,  Appellant. 

Opinion  filed  October  24,  ipi6. 

1.  APPEAI.S  AND  ERRORS — when  judgment  of  Appellate  Court  is 
not  final.  A  judgment  of  the  Appellate  Court  reversing  a  judg- 
ment and  remanding  the  cause  to  the  circuit  court,  with  directions 
to  overrule  the  demurrer  to  an  amended  petition  for  mandamus,  is 
not  a  final  judgment,  and  the  Appellate  Court  should  not  allovi^  an 
appeal  and  grant  a  certificate  of  importance.  {People  v.  Brown, 
272  111.  146,  followed.) 

2.  Same — general  rule  as  to  when  judgment  of  Appellate  Court 
is  not  final.  A  judgment  of  the  Appellate  Court  reversing  a  judg- 
ment of  a  lower  court  and  remanding  the  cause  in  such  a  manner 
that  new  issues  may  be  formed  and  a  trial  had  upon  the  merits  in 
the  lower  court  is  not  a  final  judgment. 

3.  Same — the  Supreme  Court  can  review  only  final  judgments. 
The  statute  providing  for  the  review  by  the  Supreme  Court  of 
judgments  of  the  Appellate  Court  contemplates  that  those  judg- 
ments, only, 'shall  be  reviewed  which  finally  dispose  of  the  merits 
of  the  case  in  such  a  manner  that  no  further  proceedings  can  be 
had  in  the  lower  court  except  to  carry  into  effect  the  mandate  of 
the  Appellate  Court. 

AppEai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Charles  M.  Wai^ker,  Judge, 
presiding. 

Angus  Roy  Shannon,  (Chauncey  M.  M11.1.AR,  and 
John  E.  Foster,  of  counsel,)  for  appellant. 

Donated  R.  Richberg,  for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

Appellee,  the  city  council  of  the  city  of  Chicago,  filed  its 
petition  for  mandamus  in  the  circuit  court  of  Cook  county 
to  compel  appellant,  the  board  of  education  of  the  city  of 
Chicago,  to  allow  appellee,  or  its  duly  authorized  commit- 
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tee-  or  sub-committee  or  its  employees,  full  and  complete 
access  to  all  books  showing  the  receipt  and  expenditure  of 
money  by  such  board  of  education.  The  petition  is  volumi- 
nous and  sets  forth  in  detail  various  provisions  of  the  char- 
ters of  the  city  of  Chicago,  and  several  resolutions  adopted 
by  the  city  council  of  the  city  of  Chicago  and  by  the  board 
of  education  of  such  city  with  respect  to  the  matters  in 
controversy.  A  general  demurrer  was  filed  to  the  petition 
and  sustained  by  the  lower  court.  The  petition  was  then 
amended  and  a  demurrer  was  sustained  to  the  amended  peti- 
tion. Appellee  elected  to  abide  by  its  petition  and  the  same 
was  dismissed  by  the  court.  It  then  prosecuted  its  appeal 
to  the  Appellate  Court  for  the  First  District,  which  reversed 
the  judgment  of  the  lower  court  and  remanded  the  cause 
to  the  circuit  court,  with  directions  to  overrule  the  demurrer 
to  the  amended  petition  and  for  further  proceedings  not  in- 
consistent with  the  opinion.  On  the  application  of  appellant 
a  certificate  of  importance  was  granted,  and  this  appeal  was 
allowed  and  perfected  to  this  court. 

The  question  first  arises  as  to  whether  or  not  the  judg- 
ment of  the  Appellate  Court  which  has  been  appealed  from 
is  such  a  final  judgment  as  can  be  reviewed  by  this  court 
on  appeal  or  writ  of  certiorari.  The  statute  providing  for 
review  of  the  judgments,  orders  and  decrees  of  the  Appel- 
late Court  by  the  Supreme  Court  contemplates  that  only 
final  judgments,  orders  or  decrees  of  the  Appellate  Court 
shall  be  reviewed  by  this  court.  (Riley  v.  Lamson,  253  111. 
258. )  By  this  is  meant  such  a  judgment,  order  or  decree 
as  finally  disposes  of  the  merits  of  the  case  in  such  manner 
that  no  further  proceedings  can  be  had  in  the  lower  court 
except  to  carry  into  effect  the  mandate  of  the  Appellate 
Court.  (Amberg  v.  Bartlett,  190  111.  15;  Knapp,  Stout  & 
Co.  V.  Ross,  181  id.  392;  Bingham  v.  Isham,  227  id.  634; 
People  V.  Brown,  272  id.  146.)  Where  the  judgment  is 
reversed  and  the  cause  is  remanded  generally  or  for  further 
proceedings  in  the  lower  court  in  accordance  with  the  views 
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expressed  in  the  opinion  of  the  Appellate  Court,  and  the 
cause  is  left  in  such  shape  that  new  issues  may  be  formed 
in  the  lower  court  and  a  new  trial  had  on  such  issues,  the 
judgment  of  the  Appellate  Court  in  such  case  reversing  the 
judgment  of  the  lower  court  and  remanding  the  cause  is  not 
such  a  final  judgment  that  an  appeal  may  be  prosecuted 
therefrom  to  this  court.  {Bingham  v.  I  sham,  supra;  Peo- 
ple V.  Brown,  supra.)  In  the  latter  case  we  held  that  a 
judgment  of  the  Appellate  Court  reversing  the  judgment  of 
the  lower  court  and  remanding  the  cause,  with  directions  to 
overrule  a  demurrer  to  the  declaration  and  for  further  pro- 
ceedings in  the  lower  court,  was  not  such  a  final  judgment 
that  an  appeal  therefrom  might  be  prosecuted  to  this  court. 
It  was  there  said :  "The  judgment  of  the  circuit  court  was 
reversed  by  the  Appellate  Court  and  the  cause  remanded  to 
the  circuit  court,  'with  directions  to  overrule  the  demurrer 
and  for  such  other  and  further  proceedings  as  to  law  and 
justice  shall  appertain.'  That  was  not  a  final  judgment. 
On  the  re-instatement  of  the  cause  in  the  circuit  court  de- 
fendants had  a  right  to  plead  to  the  declaration  and  have 
the  case  tried  on  its  merits.  The  certificate  of  importance 
was  improperly  granted. — Buck  v.  County  of  Hamilton,  99 
111.  507;  Partridge  v.  Stevens,  187  id.  383." 

The  decision  in  the  Brown  case  is  controlling  here. 
While  the  decision  of  the  Appellate  Court  in  this  case  set- 
tles the  questions  of  law  involved  in  so  far  as  they  are 
presented  by  the  facts  alleged  in  the  petition  and  admitted  by 
the  demurrer,  it  does  not  necessarily  follow  that  such  deci- 
sion has  finally  disposed  of  the  case  on  its  merits.  When 
the  case  is  re-docketed  in  the  lower  court  pursuant  to  the 
mandate  of  the  Appellate  Court  appellant  will  have  the  right 
to  answer  the  petition,  traversing  its  allegations  or  setting 
up  new  matter  in  avoidance  of  the  same,  and  to  a  trial  in 
that  court  upon  any  controverted  questions  of  fact  which 
may  arise  upon  the  issues  thus  formed  by  the  pleadings. 
The  judgment  of  the  Appellate  Court  reversing  the  judg- 
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ment  of  the  lower  court  and  remanding  the  cause  in  such 
manner  that  new  issues  may  be  formed  and  a  trial  had  upon 
the  merits  in  the  lower  court  is  not  such  a  final  judgment 
of  the  Appellate  Court  that  the  same  may  be  reviewed  by 
this  court. 

The  appeal  was  improvidently  granted  and  must  be  dis- 

Appeal  dismissed. 


Edward  Lange  et  al.  Appellants,  vs.  George  Busse  et  aL 

Appellees. 

Opinion  Hied  October  24,  ipi6. 

Highways — when  a  freehold  is  not  involved  on  appeal  in  an 
action  of  trespass.  On  appeal  in  an  action  of  trespass  for  destroy- 
ing a  gate  claimed  by  the  defendants  to  have  been  placed  across  a 
public  highway  there  is  no  freehold  involved  if  the  action  was  be- 
gun before  a  justice  of  the  peace,  as  a  justice  of  the  peace  has  no 
jurisdiction  to  determine  a  freehold. 

AppEai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Harry  C.  Moran,  Judge,  presiding. 

Wawer  J.  Mii,i,ER,  and  Henry  J.  Harz,  for  appel- 
lants. 

Rathje,  Lawwr  &  Connor,  (Edwin  D.  Lawwr, 
of  counsel,)  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Edward  Lange  and  Charles  Witthaeger,  appellants,  be- 
gan this  action  before  a  justice  of  the  peace  of  Cook  county 
for  damages  for  the  destruction  of  a  gate  placed  by  them 
on  their  land  across  a  road  claimed  by  the  appellees,  George 
Busse  and  Charles  Roeske,  to  be  a  public  highway.  Judg- 
ment was  rendered  against  appellees,  and  on  appeal  taken 
to  the  circuit  court  of  said  county  a  trial  was  had,  and  the 
jury  rendered  a  verdict  for  appellees  and  judgment  was  en- 
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tered  on  the  verdict.  An  appeal  from  that  judgment  has 
been  perfected  to  this  court  on  the  assumption  that  a  free- 
hold is  involved. 

A  justice  of  the  peace  has  no  jurisdiction  to  determine 
a  freehold.  The  question  whether  or  not  the  rpad  men- 
tioned is  a  public  highway  is  only  incidentally  involved  in 
this  litigation,  as  the  determination  of  that  question  will 
simply  settle,  under  the  stipulations  in  the  record,  the  main 
question  whether  or  not  appellees,  by  their  act  of  destroy- 
ing the  gate,  are  liable  to  appellants  in  trespass.  Therefore 
the  appeal  should  have  been  taken  to  the  Appellate  Court. 
Highway  Comrs,  v.  Bruner,  248  111.  545. 

The  cause  is  transferred  to  the  Appellate  Court  for  the 

First  District.  ^  ^        x       j 

Cause  transferred. 


Horace  H.  Stoddard,  Defendant  in  Error,  vs.  The  Iwj- 
Nois  Improvement  and  Bali^ast  Company,  Plaintiff 
in  Error. 

Opinion  filed  October  24,  ipi6, 

1.  Leases — rule  for  construing  lease.  In  construing  a  lease  the 
court  should  endeavor  to  give  effect  to  every  clause  therein,  and 
it  is  to  be  assumed,  in  the  first  instance,  that  the  lease  was  given 
for  the  mutual  benefit  of  the  parties  and  that  they  were  not  joining 
in  a  mere  nominal  lease  and  using  meaningless  words  and  terms. 

2.  Same — lease  construed  as  requiring  a  lessee  to  quarry  stone 
with  reasonable  diligence,  A  lease  of  land  to  continue  for  ten 
years  "or  as  long  thereafter  as  the  property  is  suitable  for  quarry- 
ing purposes,"  implies  that  the  lessee  and  his  assigns  shall  quarry 
stone  with  reasonable  diligence  so  long  as  stone  is  found  which 
may  be  quarried  at  a  profit  to  the  lessee,  where  the  rental  is  based 
upon  a  stipulated  price  per  cubic  yard  for  the  stone  quarried  and 
sold  by  the  lessee,  and  where  the  lessor  is  given  the  privilege  of 
examining  the  lessee's  books  at  any  time  and  is  given  a  lien  on  the 
machinery  and  buildings  of  the  lessee  for  the  amount  due  as  rent. 

3.  Same — burden  is  not  upon  lessor  to  show  that  quarry  con- 
tains stone  suitable  for  quarrying.  A  lessor  who  sues  an  assignee 
of  the  lessee  for  damages  due  to  a  failure  to  quarry  stone  during 
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the  remainder  of  the  term,  as  contemplated  by  the  lease,  does  not 
have  the  burden  of  showing  that  the  quarry  contains  stone  suit- 
able for  quarrying  at  a  profit  to  the  defendant,  but  the  burden  is 
on  the  defendant  to  establish,  as  an  affirmative  defense,  the  con- 
trary of  such  proposition. 

4.  Same — when  assignee  of  lease  is  liable  in  damages.  Where 
a  lease  of  land  for  a  stone  quarry  contemplates  that  the  lessee 
shall  qijarry  stone  with  reasonable  diligence  for  the  entire  term  if 
stone  can  be  found  which  can  be  quarried  at  a  profit,  an  assignee 
of  the  lease  for  the  unperformed  term  who  retains  possession  of 
the  property  but  quarries  no  stone  is  liable  in  damages  for  the 
amount  of  stone,  at  the  royalty  price  fixed  by  the  lease,  which  it 
could  by  reasonable  diligence  have  quarried  and  sold  at  a  profit 
for  the  remainder  of  the  term;  and  it  is  no  defense  that  the  ma- 
chinery put  in  by  the  original  lessee  is  not  adequate. 

5.  Courts — effect  of  rule  ip  of  the  municipal  court  of  Chicago. 
Under  rule  19  of  the  municipal  court  of  Chicago,  allegations  of 
fact  in  the  statement  of  claim  which  are  ijot  denied  specifically  or 
by  necessary  implication  in  the  affidavit  of  defense  must  be  taken 
as  admitted. 

Writ  op  Error  to  the  Branch  "D"  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Municipal  Court  of  Chicago ;  the  Hon.  Henry  C.  Beit- 
LER,  Judge,  presiding. 

Knapp  &  Campbell,  (John  R.  Cochran,  of  counsel,) 
for  plaintiff  in  error. 

Eari,  J.  Wai^ker,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Defendant  in  error  is  the  owner  of  a  480-acre  farm 
near  LaGrange,  Illinois.  On  January  2,  1903,  he  leased  ten 
acres  of  said  farm  to  Bales  &  Son  for  a  term  of  ten  years, 
"or  as  long  thereafter  as  the  property  is  suitable  for  quarry- 
ing purposes."  Bales  &  Son  covenanted  in  said  lease  that 
in  consideration  of  the  leasing  of  said  premises  by  defend- 
ant in  error  they  would  pay  him  at  LaGrange,  Illinois,  the 
sum' of  six  cents  per  yard  of  twenty-seven  cubic  feet,  or 
2500  pounds^  for  stone  removed  from  said  leased  premises^ 
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and  further  agreed  therein,  that  after  the  first  year,  if  good 
rubblestone  was  found  and  sold,  to  pay  for  same  at  the  rate 
of  nine  cents  per  cubic  yard,  or  2500  pounds,  payable  quar- 
terly on  the  first  days  of  January,  April,  July  and  October 
of  each  year  during  said  term.  It  was  provided  in  said 
lease  that  defendant  in  error  was  to  have  the  privilege  of 
examining  the  books  of  the  lessees  whenever  desired,  after 
payments  were  due,  to  verify  the  accounts  rendered ;  also 
it  was  agreed  by  the  lessees,  their  heirs,  executors  and  as- 
signs, that  the  whole  amount  of  rent  reserved  therein  should 
be  a  valid  and  first  lien  upon  all  buildings  and  improvements 
that  might  be  erected  on  said  premises  by  the  said  lessees, 
their  heirs,  assigns,  etc.  The  said  lessees,  on  the  14th  of 
August,  1905,  duly  assigned  and  transferred  said  lease  to 
Myron  J.  Carpenter,  and  the  said  Carpenter,  on  the  23d  day 
of  November,  1910,  duly  assigned  and  transferred  the  lease, 
by  an  indorsement  on  the  back  thereof,  to  the  plaintiff  in 
error.  On  September  10,  191 3,  defendant  in  error  began 
this  suit  in  the  municipal  court  of  Chicago  against  the 
plaintiff  in  error  to  recover  damages  for  its  failure  to  com- 
ply with  the  terms  of  said  lease.  He  set  forth  in  his  state- 
ment of  claim,  in  substance,  the  provisions  of  said  lease  and 
the  assignments  thereof,  and  that  his  claim  was  for  dam- 
ages resulting  from  the  failure  of  plaintiff  in  error  to  de- 
velop and  quarry  rock  on  said  premises  according  to  the 
terms  of  the  lease ;  averred  that  Bales  &  Son  entered  upon 
said  premises  and  found  thereon  stone  suitable  for  quarry- 
ing purposes  and  did  quarry  large  quantities  of  said  stone 
thereon,  and  that  said  Myron  J.  Carpenter  quarried  from 
said  premises  large  quantities  of  stone  until  the  month  of 
December,  1910,  the  said  parties  paying  to  defendant  in  er- 
ror, as  rents,  the  sum  of  $12,046.08;  that  in  December, 
19 10,  plaintiff  in  error  took  possession  of  said  premises  and 
all  buildings,  machinery,  tools  and  implements  used  by  the 
former  lessees  in  quarrying  stone  on  said  premises ;  that  it 
was  the  duty  of  plaintiff  in  error  to  proceed  with  due  dili- 
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gence  to  develop  said  premises,  which  contain  large  quanti- 
ties of  stone  for  quarrying  purposes,  and  as  assignee  afore- 
said became  liable  to  carry  out  the  obligations  of  its  prede- 
cessors, but  that  it  has  utterly  disregarded  its  said  duty  and 
has  failed  and  refused,  and  still  fails  and  refuses,  to  de- 
velop said  premises  for  quarrying  purposes,  contrary  to  the 
intent  and  meaning  of  the  said  lease,  and  that  by  reason 
thereof  defendant  in  error  has  received  no  rent  or  royalties 
since  said  last  date.  Plaintiff  in  error  in  its  affidavit  of 
defense  replied  that  its  only  obligation  to  defendant  in  error 
arose  under  said  lease  and  the  assignments  thereof  afore- 
said, pursuant  to  which  it  went  into  possession  of  said  prem- 
ises December  6,  1910;  that  since  that  time  it  has  not  re- 
moved from  said  premises  any  stone  of  any  kind,  and  that 
under  said  lease  and  the  assignments  thereof  it  is  not  re- 
quired to  quarry  stones  from  said  premises ;  that  it  did  not 
promise  or  undertake  with  defendant  in  error  that  it  would 
develop  said  premises  and  quarry  stones  therefrom  with  due 
diligence  or  otherwise ;  that  defendant  in  error  has  suffered 
no  damages  as  set  forth  in  his  statement  of  claim,  and  that 
plaintiff  in  error  is  not  indebted  to  him  in  any  amount  as 
therein  set  forth.  The  issues  were  tried  by  a  jury,  which 
resulted  in  a  verdict  and  judgment  for  defendant  in  error 
for  the  sum  of  $2500.  The  Appellate  Court  for  the  First 
District  affirmed  the  judgment,  and  the  cause  was  brought 
to  this  court  for  review  by  certiorari. 

It  very  clearly  appears  from  the  provisions  of  said  lease 
that  it  is  one  given  for  the  purpose  of  quarrying  stone.  The 
lessees  covenanted  to  pay  as  rent  or  royalty  only  the  price 
of  six  cents  per  cubic  yard  for  stone  removed  from  the 
premises  and  nine  cents  per  cubic  yard  for  good  rubblestone 
found  and  sold  by  them.  The  lease  was  to  extend  "as  long 
as  the  property  is  suitable  for  quarrying  purposes,"  and  the 
lessees  specially  covenanted  that  the  lessor  was  to  have  the 
privilege  of  examining  the  books  of  the  lessees  whenever  he 
desired,  after  payments  were  due,  to  verify  the  accounts 
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rendered.  The  accounts  thus -mentioned  necessarily  mean 
accounts  for  stone  quarried  by  the  lessees  and  sold,  and  for 
the  sums  due  the  lessor  on  such  accounting  he  was  to  have 
a  lien  on  all  buildings  and  improvements  erected  on  said 
premises  at  any  time  and  on  lessees'  interest  in  the  lease. 
In  ascertaining  the  meaning  and  intent  of  the  lease  we  are 
to  give  meaning  and  effect  to  every  clause  therein,  if  pos- 
sible, and  from  the  whole  ascertain  what  is  the  real  intent. 
We  are  to  suppose,  in  the  first  place,  that  the  lease  was  given 
for  the  mutual  benefit  of  the  parties,  and  that  they  were 
not  joining  in  a  mere  nominal  lease  and  using  meaningless 
words  and  terms  as  an  idle  ceremony.  If  we  treat  the  lease, 
then,  as  a  lease,  there  can  be  no  escaping  the  conclusion  that 
it  was  given  for  the  purpose  of  quarrying  stone.  Defend- 
ant in  error  could  receive  no  rent  from  the  premises  by  him 
leased  unless  stone  was  quarried.  And  why  should  the  les- 
sees specially  covenant  to  exhibit  their  books  to  verify  an 
accounting  if  such  an  accounting  was  not  to  be  made,  and 
then  covenant  that  the  lessor  was  to  have  a  lien  for  a  claim 
unless  there  was  to  be  such  a  claim  ?  Not  only  is  the  lease 
given  for  the  purpose  of  having  stone  quarried  from  the 
premises,  but  there  is  also  just  as  clearly  an  implied  cove- 
nant that  the  lessees  will  quarry  stone  with  reasonable  dili- 
gence if  found  and  so  long  as  found  in  quantity  and  kind 
that  may  be  quarried  at  a  profit  to  the  lessees.  Daughetee 
V.  Ohio  Oil  Co.  263  HI.  518;  In  re  Koch  &  Balliet's  Ap- 
peal, 93  Pa.  St.  434. 

The  argument  of  plaintiff  in  error  that  it  would  have 
the  right  to  use  the  property  for  any  other  lawful  purpose, 
if  true,  in  no  way  militates  against  the  proposition  that  the 
lease  is  for  the  purpose  of  quarrying  stone  and  that  the 
plaintiflF  in  error  must  quarry  stone  diligently  so  long  as 
stone  may  be  quarried  at  a  profit. 

The  argument  of  plaintiff  in  error  that  the  burden  of 
proof  was  upon  defendant  in  error  to  establish  that  the  de- 
mised premises  contained  stone  suitable  for  quarrying  pur- 
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poses  which  could  have  been  profitably  removed  by  due  dili- 
gence and  skill  is  not  tenable.  Plaintiff  in  error  was  in 
possession  of  the  property  and  the  quarr>nng  machinery  left 
there  by  the  former  lessees.  It  understood  the  business  of 
quarrying  and  selling  stone  and  knew  the  capacity  of  the 
machinery  on  the  premises  and  what  machinery  was  re- 
quired to  successfully  quarry  the  stone.  The  testimony  for 
the  defendant  in  error  did  show  that  the  premises  had  been 
tested  and  that  stone  had  been  found  in  great  quantities,  ex- 
tending from  a  few  feet  below  the  surface  to  a  depth  of 
four  hundred  feet ;  that  the  stone  had  been  quarried  in  such 
quantities  that  for  five  years  previous  to  December,  1910, 
defendant  in  error  had  received  in  royalty  more  than  $2000 
per  year ;  that  only  three  acres  of  the  quarry  had  been  quar- 
ried, and  those  three  acres  only  to  the  depth  of  about  forty 
feet.  There  were  two  other  large  quarries  on  said  farm  at 
which  was  being  quarried  much  more  of  the  same  stone  than 
the  average  amount  quarried  on  the  premises  in  question. 
Plaintiff  in  error  from  the  very  nature  of  the  case  was  or 
should  have  been  in  possession  of  all  the  facts  to  enable  it 
to  show  that  the  quarry  could  not  be  operated  at  a  profit, 
and  the  law  therefore  placed  that  burden  of  proof  on  it  as 
an  affirmative  defense.  {Watson  v.  O'Hern,  6  Watts,  362; 
Hiller  v.  Ray,  59  Fla.  285.)  Plaintiff  in  error  having  failed 
to  deny  the  allegation  of  defendant  in  error  in  his  statement 
of  claim  that  the  premises  in  question  contain  large  quanti- 
ties of  stone  for  quarrying  purposes  is  in  no  position  now 
to  contend  that  such  allegation  was  not  proved.  We  think 
the  proof  amply  supports  the  allegation.  But  if  it  did  not, 
the  allegation  must  now  be  taken  as  admitted  under  rule  19 
of  the  municipal  court,  which  provides  as  follows :  "Every 
allegation  of  fact  in  any  statement  of  claim  or  counter-claim 
or  set-off,  if  not  denied  specifically  or  by  necessary  implica- 
tion in  the  affidavit  of  defense  filed  in  reply  by  the  opposite 
party,  shall  be  taken  to  be  admitted  except  as  against  in- 
fants and  lunatics." 
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Plaintiff  in  error,  as  assignee  of  the  leasehold  for  the  en- 
tire term  remaining  unperformed,  was  privy  in  estate  with 
defendant  in  error  and  bound  to  observe  all  obligations  of 
its  assignor.  (Leavers  v.  Cleary,  75  111.  349.)  Having  re- 
tained possession  of  the  premises  and  having  failed  to  sur- 
render the  lease  or  to  develop  the  property,  it  is  liable  for 
the  amount  of  stone  it  could  by  reasonable  diligence  have 
quarried  and  sold  at  a  profit  for  the  remaining  three  years 
of  the  lease,  at  six  cents  per  cubic  yard, — ^the  price  fixed  in 
the  lease.  Macon  v.  Trowbridge,  87  Pac.  Rep.  (Colo.) 
1 147;  JVatson  V.  O'Hern,  supra;  Daughetee  v.  Ohio  Oil 
Co,  supra. 

Plaintiff  in  error's  evidence  showed  that  the  capacity  of 
the  machinery  at  the  quarry  was  from  300  to  350  cubic 
yards  per  day.  If  the  quarry  had  only  been  worked  one 
hundred  days  in  the  year,  quarrying  300  cubic  yards  per 
day,  the  royalty  to  defendant  in  error  would  have  been  for 
the  three  remaining  years  $1800  per  year,  or  $5400  for  the 
three  years.  Conceding  that  the  defendant  in  error's  evi- 
dence was  erroneous  and  not  competent  to  prove  the  amount 
of  stone  plaintiff  in  error  by  due  diligence  could  have  quar- 
ried in  the  three  years,  the  error, was  entirely  harmless  and 
did  plaintiff  in  error  no  damage,  as  the  small  verdict  of 
$2500  damages  clearly  showed. 

The  court  did  not  err  in  refusing  to  admit  plaintiff  in 
error's  evidence  to  the  effect  that  it  could  not  quarry  stone 
at  a  profit  with  the  small-size  crusher  at  the  quarry  or  with 
the  steam  engine  there.  It  was  its  duty  to  put  machinery 
there  that  would  do  the  work  at  a  profit,  or  to  allege  and 
prove  that  the  stone  there  could  not  be  quarried  at  a  profit. 

Plaintiff  in  error  failed  to  make  any  legal  defense  to 
this  action.  The  court  properly  instructed  the  jury  as  to 
the  measure  of  the  damages. 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment is  affirmed.  Judgment  affirmed. 
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Marguerite  A.  Grote  vs.  Margaret  E.  Grote  et  al.  Ap- 
pellees.— (Mary  B.  O'Neii^i*  et  al.  Appellants.) 

Opinion  Hied  October  24,  ipi6. 

1.  Homestead — a  widow's  undivided  interest  in  the  property 
must  contribute  to  homestead  estate.  Where  a  widow  is  the  owner 
of  an  undivided  half  of  homestead  property,  the  other  half  belong- 
ing to  her  deceased  husband's  children,  the  interest  of  the  widow 
is  required  to  contribute  to  the  homestead  estate,  so  that  her  home- 
stead interest  in  the  half  owned  by  the  children  is  an  estate  in  the 
land  to  the  extent  of  $500. 

2.  Same — value  of  homestead  need  not  be  tendered  before  sale. 
Where  the  widow  does  not  consent  to  a  sale  of  the  homestead  it 
cannot  be  sold  on  partition  so  as  to  require  surrender  of  posses- 
sion without  payment  of  the  full  amount  of  her  homestead  interest 
to  her,  but  where  the  property  is  indivisible  and  of  greater  value 
than  $1000  it  is  not  necessary  that  the  value  of  the  homestead  be 
tendered  before  a  sale  can  be  made,  it  being  sufficient  if  payment 
is  secured  to  be  made  from  the  proceeds  of  the  sale  before  sur- 
render of  possession  is  required. 

3.  Same — heirs  cannot  be  compelled  to  pay  amount  of  home- 
stead interest  to  extinguish  estate.  Heirs  desiring  partition  cannot 
be  compelled  to  pay  the  amount  of  the  homestead  interest,  in  order 
to  extinguish  the  estate  against  the  will  of  the  owner,  nor  can  they 
be  compelled  to  contribute  to  one  who  chooses  to  make  such  pay- 
ment, as  they  have  a  right  to  await  the  expiration  of  the  home- 
stead estate  and  have  the  sale  made  subject  thereto. 

4.  Same — when  court  can  only  decree  partition  sale  subject  to 
homestead.  Where  the  widow  has  not  consented  to  a  sale  of  the 
homestead  and  there  is  no  offer  on  the  part  of  any  of  the  heirs  to 
pay  the  amount  of  the  homestead  interest  to  her  or  to  permit  it  to 
be  deducted  from  the  proceeds  of  the  sale,  the  court  can  only  de- 
cree a  partition  sale  subject  to  the  homestead  estate,  leaving  it  to 
the  purchaser  to  extinguish  the  estate,  if  he  desires,  by  payment  of 
the  amount  required  for  that  purpose. 

5.  Dower — when  dower  must  be  assigned  out  of  the  rents  and 
profits  or  its  yearly  value  fixed.  Dower  interest  cannot  be  sold 
without  the  written  consent  of  the  widow,  and  when  dower  cannot 
be  assigned  by  metes  and  bounds  it  is  the  duty  of  the  court,  un- 
der section  39  of  the  Dower  act,  to  decree  that  it  be  assigned  out 
of  the  rents  and  profits  of  the  premises  or  to  empanel  a  jury  to  fix 
its  yearly  value. 
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6.  Same — parties  to  a  partition  suit  entitled  to  have  dower  as- 
signed or  value  fixed  by  decree.  The  parties  to  a  partition  pro- 
ceeding have  a  right  to  have  the  widow's  dower  assigned  or  its 
yearly  value  determined  by  the  decree,  and  it  is  error,  against  ob- 
jection, to  decree  a  sale  without  fixing  the  value  of  dower  interest. 

7.  Partition — parties  to  suit  for  partition  are  entitled  to  have 
all  questions  settled,  so  far  as  possible.  All  parties  to  a  suit  for 
partition,  whether  complainants  or  defendants,  who  are  equally 
interested  in  the  adjudication,  have  a  right  to  have  all  questions 
correctly  and  finally  determined,  so  far  as  possible. 

Appeai,  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

W.  E.  Knowi.es,  for  appellants. 

J.  J.  Rafter  (Roi.un  M.  Hayes,  guardian  ad  litem,) 
for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Nelson  A.  Grote  died  intestate,  leaving  a  widow,  Mar- 
garet E.  Grote,  and  seven  daughters,  his  heirs.  He  was 
the  owner  of  an  undivided  half  of  three  separate  lots,  the 
other  half  belonging  to  his  wife,  and  they  occupied  one  of 
the  lots  as  a  homestead.  The  widow  and  four  of  the 
daughters,  two  of  whom  are  minors,  continued  to  do  so 
after  his  death.  One  of  the  daughters  filed  a  bill  for  par- 
tition and  the  assignment  of  homestead  and  dower.  A  de- 
cree was  rendered  finding  the  widow  entitled  to  homestead 
and  dower,  and,  subject  to  these  estates,  that  she  was  en- 
titled to  one-half  the  property  and  each  of  the  daughters 
to  one-seventh  of  the  other  half.  Commissioners  were  ap- 
pointed to  assign  homestead  and  dower  and  make  partition. 
They  reported  that  the  property,  and  each  parcel,  was  not 
susceptible  of  partition  and  the  assignment  of  homestead 
without  manifest  prejudice.  They  appraised  the  lot  consti- 
tuting the  homestead  at  $6000  and  the  other  two  lots  at 
$6500  and  $3000,  respectively.     The  widow  did  not  con- 
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sent,  in  writing,  to  the  sale  of  her  homestead  and  dower 
interest.  Two  of  the  defendants  filed  a  motion  to  decree 
to  the  widow  $500  out  of  the  interest  of  her  deceased  hus- 
band in  lieu  of  her  homestead,  to  sell  the  premises  free  of 
homestead  and  dower,  and  in  lieu  of  dower  to  decree  a  lien 
on  the  premises  sold,  for  one-third  of  the  net  income  of 
the  undivided  half  which  had  belonged  to  Nelson  A.  Grote, 
after  deducting  each  year  from  the  income  from  the  home- 
stead property  five  per  cent  of  $500,  being  interest  on  the 
value  of  the  homestead.  The  court  disregarded  this  motion 
and  decreed  a  sale  subject  to  the  homestead  and  dower. 
From  this  decree  of  sale  the  two  defendants  making  the 
motion  have  appealed. 

The  object  of  the  suit  was  to  procure  a  separation  of  the 
interests  of  the  parties,  either  by  a  division  of  the  lots  or 
the  sale  of  them  and  a  division  of  the  proceeds.  The  half 
of  the  property  occupied  as  a  homestead,  which  the  widow 
owned,  was  required  ta  contribute  to  the  estate  of  home- 
stead. (Capek  V.  Kropik,  129  111.  509;  Lininger  v.  Helpen- 
stell,  22g  id.  369. )  The  widow's  interest  in  the  undivided 
half  owned  by  her  daughters  was  therefore  an  estate  of 
homestead  in  the  land  to  the  extent  of  $500  and  dower. 
The  dower  could  not  be  sold  without  her  written  consent. 
The  homestead  could  not  be  sold  so  as  to  require  her  to 
surrender  the  possession  without  the  payment  of  the  full 
amount  of  $500,  {Powell  v.  Powell,  247  111.  432 ;  Goddard 
V.  Landes,  250  id.  457;  Richardson  v.  Trubey,  id.  577;) 
but  it  is  not  true  that  the  value  of  the  homestead  must  be 
tendered  to  the  owner  of  the  homestead  right,  where  the 
property  is  indivisible  and  of  greater  value  than  $1000,  be- 
fore a  sale  can  be  made.  It  is  sufficient  if  the  payment  is 
secured  to  be  made  from  the  proceeds  of  the  sale  before 
the  surrender  of  possession.  The  heirs  cannot,  however, 
be  compelled  to  pay  the  full  amount  of  $500.  They  may 
choose  to  await  the  expiration  of  the  homestead  estate.  If 
some  of  the  heirs  desire  to  extinguish  the  homestead  estate, 
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against  the  will  of  the  owner  of  that  estate,  by  pajrment  of 
the  amount  required,  they  cannot  compel  the  others  who  do 
not  wish  to  do  so  to  contribute.  Such  payment  is  not  com- 
pulsory but  voluntary  on  the  part  of  those  who  desire  to 
extinguish  the  estate.  It  does  not  appear  that  there  was  any 
offer  on  the  part  of  the  heirs,  or  any  of  them,  to  pay  the 
required  amount  to  the  widow  or  permit  it  to  be  deducted 
from  the  proceeds  of  the  sale.  Therefore  the  court  could 
only  decree  a  sale  subject  to  the  homestead  estate,  leaving 
to  the  purchaser  to  extinguish  the  estate,  if  he  desired,  by 
the  payment  of  the  amount  required  for  that  purpose. 

Since  dower  could  not  be  assigned  by  metes  and  bounds, 
it  was  the  duty  of  the  court,  under  section  39  of  the  Dower 
act,  to  decree  that  dower  be  assigned  out  of  the  rents  and 
profits  of  the  premises  or  to  empanel  a  jury  to  fix  the  yearly 
value  of  the  dower.  {Bllguth  v.  BUguth,  250  111.  214.) 
The  object  of  the  proceeding  was  to  have  the  interest  of  all 
the  parties  determined.  All  the  parties,  whether  complain- 
ants or  defendants,  were  equally  interested  in  this  adjudica- 
tion and  each  had  a  right  to  have  all  questions  correctly  de- 
termined. To  make  the  decree  of  sale  subject  to  dower 
without  determining  its  value  was  to  leave  a  large  part  of 
the  litigation  undetermined.  The  expense  of  this  suit  would 
have  been  to  a  large  extent  wasted  and  the  purchaser  would 
be  left  to  contest  in  another  suit  the  amount  of*  the  widow's 
dower  if  he  did  not  settle  with  her.  This  would  necessarily 
affect  unfavorably  to  the  heirs  the  price  which  the  property 
might  be  expected  to  bring  at  the  sale.  The  parties  had  a 
right  to  have  this  question  settled  in  this  litigation,  and  it 
was  error  prejudicial  to  the  appellants  to  decree,  against 
their  objection,  a  sale  reserving  to  the  widow,  a  party  to 
the  suit  whose  rights  could  be  determined  now,  the  right  to 
future  litigation  with  the  purchaser.  The  appellants  were 
not  entitled  to  have  a  decree  entered  in  accordance .  with 
their  motion,  but  they  were  entitled  to  have  a  decree  finally 
determining  the  issues  involved,  so  far  as  possible.    A  sale 
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would  necessarily  be  subject  to  the  estate  of  dower  as  well 
as  homestead,  but  the  amount  of  the  dower  interest  should 
have  been  settled  by  the  decree. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court  of  St.  Clair  county  for  further  proceedings. 

Reversed  and  remanded. 


The  PEOPI.E  ex  rel.  The  People's  Gas  Light  and  Coke  Com- 
pany, Petitioner,  vs.  Frederick  A.  Smith,  Judge,  et  al. 
Respondents. 

Opinion  Hied  October  24,  ipi6, 

1.  Mandamus — mandamus  lies  to  compel  expunging  of  order 
made  without  jurisdiction.  Mandamus  is  an  appropriate  remedy  to 
compel  the  expunging  of  a  void  order  made  by  a  court  or  judge 
without  jurisdiction,  but  the  writ  cannot  be  used  as  a  means  of 
reviewing  the  order  of  a  judge  in  a  matter  he  had  jurisdiction  of. 

2.  Same — power  of  the  executive  committee  of  circuit  judges 
in  Cook  county  to  transfer  case.  The  provision  of  the  rules  of  the 
circuit  court  of  Cook  county  that  the  executive  committee  may 
transfer  any  case  to  any  judge  of  another  division  if  in  its  judg- 
ment the  due  administration  of  justice  renders  such  course  advis- 
able is  reasonable,  and  the  propriety  of  the  transfer  of  a  case  in 
accordance  with  such  provision  cannot  be  reviewed  in  a  mandamus 
proceeding  to  <:ompel  the  judge  to  whom  the  case  was  transferred 
to  expunge  orders  made  by  him. 

3.  Same — transfer  of  case  has  no  effect  upon  the  cause.  The 
transfer  of  a  case  by  the  executive  committee  of  the  circuit  court 
of  Cook  county  is  a  mere  administrative  act  which  does  not  affect 
the  cause  itself  or  the  orders  already  entered,  and  if  the  case  is 
placed  upon  the  wrong  docket  the  judge  to  whom  the  cause  is 
transferred  has  power  to  order  it  placed  upon  the  proper  docket 

Originai,  petition  for  ntanda7nus. 

Meagher,  Whitney,  Ricks  &  Suluvan,  (Jesse  J. 
Ricks,  Edwin  Hedrick,  and  James  J.  Guinan,  of  coun- 
sel,) for  petitioner. 


Od  '16.]  The  People  v.  Smith.  211 

Edgar  B.  Toi^man,  Awert  M.  Kai^es,  and  Herbert 
Pope,  for  respondent  Frederick  A.  Smith. 

Samuei*  a.  Ettelson,  Corporation  Counsel,  Donai^d 
R.  RiCHBERG,  and  Gi^enn  E.  Pi.umb,  for  respondent  the 
city  of  Chicago. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

At  the  February  term,  191 6,  leave  was  granted  to  the 
People's  Gas  Light  and  Coke  Company  to  file  a  petition  for 
a  writ  of  mandamus  against  Frederick  A.  Smith,  judge  of 
the  circuit  court  of  Cook  county,  to  compel  him  to  vacate 
and  expunge  from  the  records  of  that  court  a  certain  order 
made  on  January  4,  191 6,  and  three  orders  on  February  7, 
1916,  in  the  matter  of  a  petition  of  the  People's  Gas  Light 
and  Coke  Company  to  review  and  determine  rates  for  gas 
prescribed  by  an  ordinance  of  the  city  of  Chicago.  An 
answer  was  filed  by  Judge  Smith  and  the  city  of  Chicago, 
which  was  also  made  respondent.  A  demurrer  was  filed  to 
the  answer,  and  the  cause  has  been  submitted  for  determi- 
nation on  the  pleadings. 

The  material  facts  presented  by  the  record  are,  that  on 
July  17,  1911,  the  city  council  of  the  city  of  Chicago  passed 
an  ordinance  fixing  rates  for  gas  for  the  five  years  succeed- 
ing the  passage  of  the  ordinance.  The  People's  Gas  Light 
and  Coke  Company,  under  the  authority  of  section  i  of 
the  act  authorizing  the  fixing  of  rates,  (Kurd's  Stat.  1916, 
p.  511,)  on  July  31,  191 1,  filed  a  petition  in  the  circuit 
court  of  Cook  county  alleging  the  rates  fixed  to  be  unjust 
and  unreasonable  and  asking  the  court  to  review  and  de- 
termine them  as  provided  by  law,  and  to  that  end  to  make 
all  such  ancillary  or  other  orders  as  should  seem  meet  and 
proper.  The  petition  named  no  one  as  defendant,  prayed 
no  process  and  none  was  issued.  It  was  placed  on  the  com- 
mon law  docket,  and  on  August  2,  191 1,  on  motion  of  the 
petitioner  an  order  was  entered  directing  that  until  the  final 
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action  of  the  court  the  People's  Gas  Light  and  Coke  Com- 
pany should  charge,  collect  and  receive  for  gas  a  certain  rate 
in  excess  of  that  fixed  by  the  ordinance,  and  that  an  order 
should  issue  restraining  the  city  of  Chicago,  and  its  officers, 
agents,  servants  and  employees,  from  in  any  way  enforc- 
ing, or  attempting  to  enforce,  the  ordinance  fixing  rates  for 
gas,  or  any  of  the  provisions  thereof,  against  the  People's 
Gas  Light  and  Coke  Company,  and  restraining  the  Peo- 
ple's Gas  Light  and  Coke  Company,  its  officers,  agents,  ser- 
vants and  employees,  from  charging,  accepting  or  collecting 
for  gas  any  sum  in  excess  of  the  price  specified  in  the  order. 
No  further  proceedings  were  had  in  the  cause  for  more 
than  four  years,  until  October  7,  191 5,  when  the  appear- 
ance of  the  city  of  Chicago  was  entered  in  writing  by  its 
corporation  counsel  and  special  counsel  and  an  answer  and 
a  cross-bill  were  filed  on  behalf  of  the  city.  The  prayer 
of  the  cross-bill  was  that  the  People's  Gas  Light  and 
Coke  Company  should  be  restrained  from  violating  the  ordi- 
nance ;  that  it  should  make  a  complete  and  detailed  discov- 
ery as  to  the  affairs  of  the  corporation,  the  amount  actually 
invested  in  it,  its  property,  earnings,  expenditures,  interest, 
collections,  the  present  value  of  its  property,  the  cost  of  the 
production  of  gas  and  the  receipts  from  its  sale,  and  that 
the  company  be  required  to  pay  into  some  responsible  de- 
pository all  amounts  of  money  which  had  been  charged  and 
collected  in  excess  of  the  rates  prescribed  by  the  ordinance, 
to  be  held  by  such  depository  until  the  final  determination 
of  the  case.  A  motion  was  made  by  the  city  of  Chicago  to 
transfer  the  cause  from  the  law  to  the  chancerv  division  of 
the  court,  and  a  motion  by  the  People's  Gas  Light  and  Coke 
Company  to  strike  from  the  files  the  cross-bill.  On  Novem- 
ber 5,  191 5,  the  motion  for  the  transfer  of  the  petition  to 
the  chancery  side  of  the  court  was  denied  and  the  petition 
was  referred  to  a  special  commissioner  to  take  evidence  re- 
specting the  reasonableness  of  the  rates  prescribed  by  the 
ordinance,  and  report  it,  together  with  his  findings  of  fact 
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and  conclusions  of  law,  to  the  court.  On  November  8  the 
motion  to  strike  the  cross-bill  from  the  files  was  denied, 
but  it  was  ordered  that  "the  confederating  part,  the  inter- 
rogating part,  the  prayer  for  process  and  for  relief"  be 
stricken  out.  It  was  further  ordered  that  "the  charging 
part  and  statement  of  facts  are  permitted  to  stand  in  the 
nature  of  an  answer  to  the  petition,  which  are  considered 
to  be  denied  and  are  hereby  denied  without  filing  any  for- 
mal pleadings."  On  November  13,  1915,  the  city  of  Chi- 
cago moved  to  vacate  the  orders  of  November  5  and  No- 
vember 8,  and  afterwards,  on  January  4,  1916,  the  follow- 
ing order  was  entered : 

"People's  Gas  Light  and  Coke  Co,  \ 

vs.  >•  Gen.  No.  307,743. 

City  of  Chicago,  ) 

Circuit  Court  of  Cook  County. — Chancery. 

"It  appearing  to  the  court  that  application  has  heretofore  been 
made  for  the  transfer  of  the  above  entitled  cause  from  his  Honor 
Judge  GibbonS;  sitting  as  a  law  judge,  to  the  chancery  side  of 
this  court;  and  it  further  appearing  that  the  executive  committee 
of  the  judges  of  the  circuit  court,  after  consideration  of  the  mat- 
ters involved,  reached  the  conclusion  that  *the  due  administration 
of  the  business  of  the  court  makes  it  advisable  to  transfer*  this 
cause  to  a  judge  of  the  chancery  division;  and  said  conclusion  of 
the  executive  committee  having  heretofore  been  approved  by  the 
affirmative  vote  of  the  judges  of  the  circuit  court  at  a  meeting  held 
to  consider  the  matter. 

"Now,  therefore,  the  executive  committee  of  this  court  being 
still  of  the  opinion  that  *the  due  administration  of  the  business  of 
the  court  makes  it  advisable  so  to  do,'  it  is  ordered  that  said  cause 
be,  and  it  is  hereby,  transferred  from  the  common  law  side  of  the 
'  court  to  the  chancery  side  thereof  and  assigned  to  his  Honor  Judge 
Frederick  A.  Smith,  whose  duty  it  shall  be  to  hear  and  decide  the 
cause  so  transferred  to  him  as  expeditiously  as  possible,  all  in  con- 
formitj'  with  Rule  No.  5  of  the  general  rules  of  the  circuit  court 

Approved:  Charles  M.  Wai^ker, 

Jesse  A.  Baldwin, 

Executive  Committee, 

Enter :  Frederick  A.  Smith, 

Chief  Justice/' 
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Thereupon  the  city  of  Chicago  renewed  its  motion  to 
vacate  the  orders  of  November  5  and  November  8,  and  the 
People's  Gas  Light  and  Coke  Company  made  a  motion  to 
vacate  and  expunge  from  the  record  the  order  entered  on 
January  4,  1916,  and  afterwards,  on  February  7,  1916, 
Judge  Smith,  acting  as  judge  of  the  circuit  court  of  Cook 
county,  sustained  the  motion  of  the  city  and  vacated  the 
orders  of  November  5  and  November  8,  191 5,  denied  the 
motion  of  the  People's  Gas  Light  and  Coke  Company  to 
vacate  and  expunge  the  order  entered  on  January  4,  19 16, 
and  denied  a  motion  made  by  the  People's  Gas  Light  and 
Coke  Company  to  vacate  and  set  aside  the  order  entered 
vacating  the  orders  entered  on  November  5  and  Novem- 
ber 8.  The  orders  which  the  relator  seeks  by  mandamus  to 
have  expunged  are  the  order  of  January  4,  transferring  the 
cause  from  the  common  law  to  the  chancery  side  thereof 
and  assigning  it  to  Judge  Smith,  and  the  three  orders  of 
February  7,  1916,  whereby  the  orders  of  November  5  and  8 
were  vacated  and  the  motions  of  the  People's  Gas  Light 
and  Coke  Company  to  vacate  and  expunge  were  denied. 

The  rules  of  the  circuit  court  of  Cook  county  provide 
for  an  executive  committee,  to  consist  of  the  chief  justice 
and  one  representative  from  each  of  the  two  divisions  of 
the  court,  chancery  and  common  law.  Rules  5  and  7  pro- 
vide as  follows : 

"Rule  5.  The  executive  committee  of  each  court  shall 
have  power,  if  in  its  judgment  an  emergency  requires  or 
the  due  administration  of  the  business  of  the  court  makes 
it  advisable,  to  transfer  any  case  to  any  judge  of  another  , 
division,  and  it  shall  be  the  duty  of  such  judge  to  hear 
and  decide  the  case  so  transferred  to  him  as  expeditiously 
as  possible." 

"Rule  7.  All  causes  and  matters  shall  be  distributed 
among  the  two  divisions  of  the  respective  courts,  and  the' 
judges  thereof,  in  such  manner  as  may  from  time  to  time 
be  determined  by  any  orders  of  the  said  executive  commit- 
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tees,  and  in  the  meantime  as  the  causes  are  now  distributed 
upon  the  common  law  and  chancery  dockets." 

On  January  4,  1916,  Judge  Smith  was  chief  justice 
of  the  circuit  court,  and  together  with  Judge  Charles  M. 
Walker,  representing  the  law  division,  and  Judge  Jesse  A. 
Baldwin,  representing  the  chancery  division,  constituted  the 
executive  committee.  Judge  Smith  having  been  assigned, 
pursuant  to  law,  to  hear  the  chancery  docket  for  the  court 
year  of  191 5  and  1916.  During  the  first  part  of  January 
Judge  Gibbons  was  absent  from  Cook  county  and  the  State 
of  Illinois,  and  on  January  3  an  order  was  entered  by 
Judge  Smith  assigning  Judge  E.  M.  Mangan,  of  the  city 
court  of  Aurora,  to  hold  court  in  the  circuit  court  of  Cook 
county  in  place  of  Judge  Gibbons  from  January  3,  19 16, 
until  the  return  to  duty  of  Judge  Gibbons.  Judge  Gibbons 
was  absent  on  January  4,  19 16,  when  the  order  complained 
of  was  made. 

Mandamus  is  an  appropriate  remedy  to  compel  the  ex- 
punging of  a  void  order  made  by  a  court  or  judge  with- 
out jurisdiction.  (People  v.  Wells,  255  111.  450;  People  v. 
Petit,  266  id.  628.)  It  cannot  be  used  as  a  means  of  re- 
viewing the  order  of  a  judge  in  a  matter  of  which  he  had 
jurisdiction.  The  question  is,  therefore,  whether  Judge 
Smith  had  jurisdiction  to  make  an  order  transferring  a 
cause  from  the  docket  of  one  judge  and  assigning  it  to 
another. 

The  county  of  Cook  constitutes  one  judicial  circuit,  and 
the  circuit  court  of  Cook  county  consists  of  twenty  judges, 
whose  jurisdiction  is  co-ordinate.  It  is  manifest  that  some 
arrangement  among  the  judges  is  essential  to  the  methodi- 
cal dispatch  of  business,  and  the  statute  provides  that  the 
circuit  courts  may  make  all  such  rules  for  the  orderly  dis- 
position of  business  before  them  as  may  be  deemed  expedi- 
ent, consistent  with  the  law.  The  executive  committee  es- 
tablished by  the  rules  has  supervision  of  the  work  of  the 
court,  and  it  is  that  committee's  duty  to  see  to  the  due  ad- 
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« 
ministration  of  the  business  of  the  court.     It  is  expressly 

authorized,  if  in  its  judgment  such  due  administration 
makes  it  advisable,  to  transfer  any  case  to  any  judge  of 
another  division.  The  transfer  in  this  case  was  made  in 
the  regular  way  provided  by  the  rules  and  is  not  subject 
'  to  revision  in  a  proceeding  for  mandamus.  If  the  arrange- 
ment for  the  disposition  of  business  embodied  in  the  rules 
can  be  disregarded,  any  individual  judge  might  proceed  in- 
dependently, to  the  destruction  of  any  system  in  the  admin- 
istration of  business.  The  rules  are  the  rules  of  the  court 
and  are  binding  on  each  of  the  judges,  unless  in  a  particu- 
lar case,  for  good  cause,  they  may  be  disregarded.  We  can 
not  consider  the  question  whether  there  exists  a  sufficient 
cause  for  the  transfer  of  the  case.  The  only  question  for 
us  is  whether  the  act  of  transferring  the  cause  was  in  ac- 
cord with  the  rules  and  the  rules  within  the  power  of  the 
court.  It  is  not  necessary  to  be  determined  whether  the 
cause  was  properly  on  the  common  law  docket  or  not.  If 
in  the  judgment  of  the  executive  committee  the  due  admin- 
istration of  the  business  of  the  court  made  the  transfer  of 
the  cause  advisable  it  had  jurisdiction  to  order  the  transfer. 
If  the  cause  was  placed  on  the  wrong  docket,  either  by  the 
clerk's  action  or  by  the  order  of  the  court,  the  judge  to 
whom  the  cause  was  transferred  had  the  power  to  order  it 
placed  upon  the  proper  docket.  The  act  of  transfer  was 
merely  an  administrative  act.  It  had  no  effect  on  the  cause. 
It  decided  no  legal  question  in  the  case.  It  merely  desig- 
nated the  judge  to  whom  those  questions  were  to  be  sub- 
mitted. The  order  of  January  4  transferring  the  case  to 
Judge  Smith  was  within  his  jurisdiction. 

The  fact  that  the  cause  had  been  referred  for  the  tak- 
ing of  evidence  and  that  some  evidence  had  been  taken  does 
not  affect  the  question.  Such  orders  as  had  been  made  and 
such  action  as  had  been  taken  are  not  affected  by  the  trans- 
fer. The  condition  of  the  case  is  in  no  way  affected,  but 
future  orders  will  be  made  by  Judge  Smith  instead  of 
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Judge  Gibbons.  Since  the  cause  was  properly  transferred 
to  Judge  Smith  his  subsequent  orders  were  within  his  ju- 
risdiction, and  he  cannot  by  mandamus  be  required  to  ex- 
punge or  reconsider  them. 

The  writ  of  mandamtis  is  therefore  denied. 

Writ  denied. 


Th^  People  ex  rel.  William  Sievert  et  al.  Appellants,  vs. 
Joseph  H.  Pewier  et  al.  Appellees. 

Opinion  filed  October  24,  ipi6. 

1.  Schools — act  of  1915,  legalizing  elections  for  organization 
of  high  school  districts,  is  general  in  its  application  and  is  valid. 
The  curative  act  of  April  24,  191 5,  legalizing  elections  previously 
held  to  organize  high  school  districts  and  to  abate  suits  question- 
ing the  validity  of  such  elections,  applies  to  all  such  elections  where 
the  votes  of  women  were  the  deciding  factor,  regardless  of  the  re- 
sult, and  in  that  respect  said  act  is  general  and  is  valid.  {People 
v.  Militzer,  272  111.  387,  adhered  to.) 

2.  Same — act  of  April  24,  1915,  legalizing  elections,  does  not 
encroach  upon  the  province  of  the  judiciary.  The  curative  act  of 
April  24,  191 5,  legalizing  elections  previously  held  to  organize  high 
school  districts  and  to  abate  suits  questioning  the  validity  of  such 
elections,  does  not  attempt  to  deprive  the  courts  of  jurisdiction  but 
merely  makes  effective  the  elections  referred  to  therein,  and  to 
that  end  provides  that  all  pending  suits  questioning  the  validity  of 
such  elections  on  the  ground  that  the  votes  of  women  had  been 
the  deciding  factor  shall  abate. 

3.  Same — when  costs  are  properly  taxed  against  relators  seek- 
ing to  nullify  school  election.  The  costs  are  properly  taxed  against 
relators  who  are  defeatjcd  in  their  attempt  to  nullify  an  election 
held  for  the  organization  of  a  high  school  district  although  they 
had  a  good  cause  of  action  when  the  suit  was  instituted,  where  a 
curative  act  removing  the  cause  of  action  was  passed  and  became 
effective  before  the  final  determination  of  the  suit,  as  the  relators 
have  no  vested  rights  in  such  matter  and  they  are  chargeable  with 
knowledge  of  the  power  of  the  legislature  to  pass  a  curative  act. 

Duncan,  J.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Iroquois  county; 
the  Hon,  Frank  I^.  Hooper,  Judge,  presiding. 
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J.  W.  Kkrn,  State's  Attorney,  (  Pai^ussard  &  Benja- 
min, and  Kay,  Perrigo  &  Kay,  of  counsel,)  for  appellants. 

C.  G.  HiRSCHi,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  March  4,  191 5,  the  State's  attorney  of  Iroquois 
county,  in  the  name  of  the  People  and  upon  the  relation  of 
William  Sievert  and  others,  by  leave  of  court  filed  an  in- 
formation in  the  nature  of  quo  warranto  in  the  circuit  court 
of  said  county  against  appellees,  requiring  them  to  show 
by  what  authority  they  claimed  to  exercise  the  office  and 
franchise  of  president  and  board  of  education  of  a  certain 
pretended  township  high  school  district  in  Iroquois  county. 
Instead  of  pleading  to  the  information  appellees  entered  into 
a  stipulation  with  the  State's  attorney,  by  which  it  was 
agreed  that  the  cause  should  be  submitted  to  the  court  upon 
a  stipulation  of  facts  without  formal  pleadings. 

From  the  stipulation  of  facts  it  appears  that  on  May  23, 
19 14,  an  election  was  held  to  determine  whether  certain  ter- 
ritory in  Iroquois  county  should  be  organized  into  a  town- 
ship high  school  district,  and  that  at  said  election  seventy- 
five  male  voters  and  forty-six  women  voted  in  favor  of  the 
proposition  and  seventy-nine  male  voters  and  thirty  women 
voted  against  the  proposition;  that  in  case  women  were 
entitled  to  vote  at  said  election  the  proposition  was  carried 
by  twelve  votes,  in  which  event  said  high  school  district 
has  been  established  according  to  law,  but  in  case  women 
were  not  entitled  to  vote  at  said  election  then  the  proposi- 
tion was  lost  by  four  votes  and  said  district  has  not  been 
legally  organized.  Based  upon  this  stipulation  of  facts,  the 
court  on  April  26,  191 5,  rendered  a  judgment  of  ouster 
against  appellees,  finding  them  guilty  in  manner  and  form 
as  charged  in  the  information.  From  that  judgment  ap- 
pellees prayed  an  appeal  to  this  court,  which  was  allowed 
upon  filing  bond  and  bill  of  exceptions  within  thirty  days. 
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Thereafter,  on  May  5,  191 5,  appellees  moved  the  court  to 
set  aside  and  vacate  the  judgment  of  ouster  and  order  for 
appeal  of  April  26,  191 5,  on  the  ground  that  on  April  24, 
191 5,  an  act  had  been  duly  passed  and  approved,  entitled 
"An  act  to  legalize  certain  elections  held  since  July  i,  191 1, 
under  and  by  virtue  of  'An  act  to  authorize  the  organiza- 
tion of  high  school  districts,'  approved  June  5,  191 1,  and 
in  force  July  i,  191 1,  and  all  proceedings  taken  in  pursu- 
ance thereof,  and  to  abate  certain  pending  suits."  (Laws 
of  191 5,  p.  630.)  The  motion  to  set  aside  and  vacate  the 
judgment  of  ouster  and  order  for  appeal  was  sustained,  the 
judgment  of  April  26,  191 5,  was  vacated  and  set  aside,  and 
judgment  was  rendered  against  the  relators  for  costs.  From 
this  judgment  the  relators  have  prosecuted  this  appeal. 

No  question  is  raised  as  to  the  validity  of  the  act  of 
June  5,  191 1.  In  contending  that  the  curative  act  of  April 
24,  191 5,  is  invalid  appellants  seem  to  rely  more  strongly 
upon  their  construction  of  the  provisions  of  the  act  than 
upon  the  power  of  the  legislature  to  pass  a  curative  act  upon 
this  subject.  In  the  recent  case  of  People  v.  Militser,  272 
111.  387,  it  was  held  that  the  act  of  191 5  is  valid,  as  the 
General  Assembly  had  the  power,  when  the  Township  High 
School  act  was  passed,  to  have  authorized  women  to  vote 
at  such  elections. 

Appellants  contend  that  the  act  is  invalid  because  by  its 
terms  it  is  applicable  only  to  such  elections  as  were  carried 
for  the  organization  by  women's  votes.  The  terms  of  the 
act  will  not  bear  this  construction.  The  act  is  set  out  in 
full  in  People  v.  Militser,  supra,  and  contains  the  express 
provision  that  whenever  any  election  has  been  held  under 
the  act  authorizing  the  organization  of  high  school  districts 
"at  which  the  votes  of  women  may  have  been  the  deciding 
factor  in  carrying  such  election  then,  and  in  such  case,  such 
elections  are  hereby  made  and  held  to  be  legal,  valid  and 
binding."  By  this  language  the  legislature  expressly  rati- 
fied every  election  held  under  the  act  at  which  the  votes 
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of  women  were  the  deciding  factor,  whether  such  election 
resulted  in  a  majority  for  or  against  the  organization  of 
the  district.  The  language  of  the  act  following  that  just 
quoted  does  not  modify  it.  It  is  true  that  the  language  fol- 
lowing applies  only  to  cases  where  the  election  resulted  in 
a  majority  for  the  organization  of  the  district.  It  was  un- 
necessary to  make  any  such  provision  in  reference  to  cases 
where  a  majority  of  votes  cast  were  against  the  organiza- 
tion of  the  district.  Those  cases  were  fully  and  completely 
disposed  of  by  the  language  in  that  part  of  the  act  above 
quoted.  The  act  is  general  and  applies  to  all  elections  at 
which  women  votes  were  the  deciding  factor,  without  re- 
gard to  the  result. 

The  act  does  not  encroach  upon  the  province  of  the 
judiciary.  It  does  not  attempt  to  deprive  the  courts  of  ju- 
risdiction but  simply  makes  effective  the  elections  referred 
to  therein,  and  in  carrying  out  that  intention  provides  that 
all  pending  suits  questioning  the  validity  of  such  elections 
on  the  ground  that  the  votes  of  women  had  been  the  decid- 
ing factor  should  abate. 

Appellants  complain  of  the  action  of  the  trial  court  in 
assessing  costs  against  them,  and  insist  that  as  at  the  time 
this  action  was  instituted  they  had  a  good  cause  of  action 
and  would  have  been  entitled  to  recover  had  it  not  been  for 
the  subsequent  act  of  the  legislature,  they  should  not  be 
mulcted  in  costs.  Appellants  had  no  vested  rights  in  the 
matter,  and  this  proceeding  was  instituted  with  the  full 
knowledge  that  it  was  within  the  power  of  the  legislature 
by  a  curative  act  to  ratify  and  render  legal  and  binding  the 
election  held.  The  act  was  approved  and  became  effective 
before  the  final  determination  of  the  cause,  and  costs  were 
properly  taxed  against  appellants. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Duncan,  dissenting. 
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Ci<AR^NC^  W.  Hansen,  Appellee,  vs.  Chari.es  H.  GrEEn 

et  al.  Appellants. 

Opinion  filed  October  24,  ipi6, 

1.  Highways — what  use  of  a  road  is  sufficient  to  establish  pub- 
lic right  of  way.  Where  there  is  a  regularly  traveled,  unobstructed 
road  across  a  tract  of  land,  used  by  the  public  generally  for  more 
than  twenty  years  without  permission  of  anyone,  such  use  is  suffi- 
cient to  establish  a  right  of  way  by  prescription,  and  it  is  not  nec- 
essary that  anyone  make  public  proclamation  of  the  claim  of  right 
to  use  the  road. 

2.  Same — what  proof  is  necessary  to  establish  a  dedication  to 
public  use.  Satisfactory  proof  either  of  an  actual  intention  to  dedi- 
cate or  such  acts  and  declarations  as  equitably  estop  the  owner 
from  denying  such  intention  is  required  where  land  is  claimed  to 
have  been  dedicated  to  public  use,  and  no  satisfactory  inference 
can  be  drawn  of  an  intention  to  dedicate  lands  to  public  use  where 
they  are  lying  unenclosed. 

3.  Same — use  of  way  by  prescription  must  be  established  under 
a  claim  of  right  and  along  a  definite  line.  Where  a  right  of  way 
is  claimed  by  prescription  over  unenclosed  lands  it  must  appear 
that  the  user  is  under  a  claim  of  right  and  the  travel  on  a  defi- 
nite line. 

4.  Same — how  prescriptive  right  may  be  acquired.  A  prescrip- 
tive right  may  be  acquired  where  the  use  is  adverse  and  with  the 
knowledge  of  the  owner  in  possession  of  the  land  although  the 
land  is  unenclosed. 

5.  Same — effect  of  putting  a  gate  in  a  fence  at  the  place  where 
a  right  of  way  is  claimed.  The  fact  that  the  owner  of  a  tract  of 
land,  when  enclosing  it  with  a  fence,  puts  a  gate  in  the  fence  at 
the  place  where  a  right  of  way  is  claimed  across  the  tract,  is  evi- 
dence that  he  recognizes  the  right  of  those  who  use  the  road  to 
continue  to  use  it  by  opening  and  closing  the  gate. 

6.  Same — erection  of  a  gate  across  a  public  highway  is  a  nui- 
sance. The  statute  imposes  a  penalty  upon  any  person  placing  an 
obstruction  in  a  public  highway,  and  the  erection  of  a  gate  across 
a  public  highway  and  compelling  the  public  to  open  and  close  it  is 
an  obstruction  and  a  nuisance,  and  no  one  can  acquire  a  prescrip- 
tive right  to  maintain  a  nuisance. 

7.  Same — what  does  not  constitute  an  abandonment  of  road  as 
a  public  highway.  Where  the  owner  of  land  over  which  a  high- 
way by  prescription  exists  erects  a  gate  across  the  road  for  his 
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own  convenience  in  pasturing  stock,  the  fact  that  the  public  for 
many  years  thereafter  open  and  close  the  gate  when  traveling  the 
road  does  not  amount  to  an  abandonment  of  the  road  as  a  pub- 
lic highway. 

Appeai,  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 

A.  M.  Bi^ODGETT,  and  W.  A.  Bwdgett,  for  appellants. 

C.  C.  McMahon,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee  filed  his  bill  in  this  case  in  the  circuit  court 
of  Whiteside  county  against  the  appellants,  who  are  the 
owners  of  the  northwest  quarter  of  the  northeast  quarter  of 
section  5,  township  22,  range  4,  alleging  that  he  was  the 
owner  of  lands  lying  east  of  said  tract  upon  which  he  had 
two  dwelling  houses  and  other  buildings  and  upon  which 
he  lived  with  his  family  in  one  of  the  dwellings;  that  he 
traded  and  transacted  his  business  at  Fulton  and  Thomson ; 
that  for  more  than  sixty-five  years  there  had  been  in  con- 
stant use  a  public  highway  from  his  lands  across  said  tract, 
intersecting  the  public  highway  known  as  the  Bluff  road; 
that  the  public  traveled  the  highway  before  the  United 
States  government  parted  with  the  title  and  had  used  the 
same  as  such  highway  continuously  since  that  time;  that 
the  commissioners  of  highways  of  the  town  had  had  pos- 
session of  the  highway  for  more  than  twenty  years  and  re- 
paired the  same ;  that  said  highway  leading  to  and  from  his 
lands  was  the  only  public  highway  that  passed  through  or 
near  his  lands  and  furnished  the  only  practicable  or  feasi- 
ble road  to  travel  from  his  lands  to  F'ulton  or  Thomson  or 
any  other  market  or  trading  point,  and  that  the  defendants 
on  August  25,  191 5,  served  a  notice  upon  him  that  the 
highway  would  be  closed  by  them  within  thirty  days  and 
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prohibited  him  from  entering  on  the  premises  on  and  after 
September  25,  191 5.  The  bill  alleged  the  road  was  a  public 
highway.  The  prayer  was  that  defendants  should  be  en- 
joined from  hindering  or  preventing  the  complainant,  his 
tenants,  agents  and  servants  and  other  persons  desiring  ac- 
cess to  or  egress  from  his  land,  from  freely  traveling  across 
the  tract  of  land  in  question  on  the  regularly  traveled  road 
between  the  complainant's  land  and  the  Bluff  road.  A  tem- 
porary injunction  was  issued  and  the  defendants  answered, 
admitting  that  there  had  been  a  road  or  trail  leading  from 
the  Bluff  road  across  and  over  the  tract  of  land  to  the  com- 
plainant's lands  and  toward  the  east  therefrom  before  the 
United  States  government  parted  with  the  title  and  since, 
but  denying  the  existence  of  the  public  highway  alleged  or 
that  the  complainant's  father  and  his  tenants  and  others  had 
traveled  over  the  land  for  more  than  sixty  years;  deny- 
ing the  travel  was  without  permission,  agreement  or  license 
from  the  owners  of  the  tract  or  that  the  commissioners  of 
highways  had  possession  of  the  highway  or  repaired  the 
same  or  exercised  jurisdiction  over  it,  and  alleging  that 
the  road  had  been  changed  from  time  to  time  and  had  var- 
ied from  one  to  six  rods  within  the  last  forty  years;  that 
the  tract  of  land  had  been  enclosed  with  a  fence  by  the 
owner  during  the  year  1876,  and  the  complainant  and  his 
tenants  had  used  the  road  from  that  time  with  the  consent 
and  permission  of  the  owners,  and  that  the  road  had  been 
closed  and  the  public  had  claimed  no  right  to  it  for  a  high- 
way for  more  than  thirty-nine  years.  The  chancellor  heard 
the  evidence  and  entered  a  decree  containing  findings  that 
previous  to  the  year  1862  the  public  began  to  travel  the 
road  and  it  had  been  used  by  the  public  as  a  highway  for 
sixty  years;  that  the  complainant  and  his  father  and  his 
tenants,  and  other  owners  and  their  tenants,  had  traveled 
over  the  road  without  any  permission,  agreement  or  license 
and  the  travel  was  under  a  claim  of  a  legal  right,  and  that 
the  road  was  a  public  highway.     After  these  findings  the 
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decree  was  limited  to  a  perpetual  injunction  against  the  de- 
fendants from  hindering  or  preventing  the  complainant,  his 
tenants,  servants,  agents  and  grantees,  from  traveling  on 
the  road,  and  from  placing  and  maintaining  or  continuing 
any  obstruction  to  the  free  travel  of  the  road  by  them. 

The  facts  proved  were  substantially  as  follows :  Com- 
plainant  is  the  owner  of  a  farm  of  about  300  acres  lying 
east  of  the  tract  in  question  and  adjoining  the  same,  and 
there  is  no  outlet  by  a  public  highway  from  his  farm  and 
dwelling  unless  by  the  road  in  question.  East  of  the  com- 
plainant's land  is  a  farm  known  as  the  Hook  farm,  and 
there  is  a  public  highway  about  one  and  one-half  miles  east 
of  the  defendants'  tract.  Between  1844  ^^^  1845  ^^e  father 
of  Calvin  St.  Ores  bought  the  place  north  of  the  tract  in 
question  and  moved  there,  and  bought  this  tract  and  made 
a  way  up  the  ravine  to  get  wood  and  timber.  A  part  of 
the  tract  is  on  the  bluff  and  is  timber,  and  a  part  of  it  on 
the  bottom  and  is  open.  The  bluffs  are  from  seventy-five 
to  one  hundred. feet  high,  and  the  road  ran  along  a  valley 
between  the  bluffs  on  the  north  side  of  a  ravine.  As  early 
as  1850  there  was  a  lime  kiln  in  the  vicinity  and  there  was 
considerable  government  land  lying  east,  and  the  owners  of 
the  lime  kiln  drew  wood  down  the  valley  over  this  road  to 
burn  lime.  From  that  time  the  general  public  had  traveled 
the  road  without  any  leave  or  license  from  the  owners,  and 
it  was  traveled  without  any  obstruction  and  with  the  knowl- 
edge of  the  owners  for  more  than  twenty  years,  until  the 
year  1877.  The  Bluff  road  runs  northeasterly  and  south- 
westerly and  crosses  the  north  line  of  the  tract  in  question 
near  the  center.  The  road  in  dispute  leads  from  the  inter- 
section of  the  Bluff  road  with  the  north  line  of  the  tract 
southeasterly  to  a  point  near  the  southeast  corner.  In  1852 
or  1853  Calvin  St.  Ores  bought  the  tract  from  his  father, 
who  had  been  in  possession  and  lived  about  forty  rods  north 
of  it  on  the  Bluff  road.  St.  Ores  lived  near  the  tract  and 
was  in  possession  of  it  until  1876,  when  he  sold  it  to  Hiram 
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Ingham,  and  there  were  improvements  on  it  before  that 
time  but  it  was  not  enclosed.  Ingham  devised  the  land  to 
his  daughter  and  the  defendants  inherited  it  from  her. 
About  1857  a  man  named  Wood  moved  upon  the  land  now 
owned  by  the  complainant  and  built  a  house  and  lived  there 
about  three  or  four  years.  He  and  other  owners  of  land 
east  of  the  road  used  it  to  go  west  to  the  Bluff  road,  and 
the  complainant's  lands  were  purchased  by  his  father  about 
1862.  All  who  wanted  to  used  the  road  to  go  from  tlie 
lands  now  owned  by  the  complainant  and  the  lands  known 
as  the  Hook  farm,  and  others  living  eastward,  traveled  the 
road  without  permission  and  under  circumstances  showing 
a  claim  of  right.  As  the  land  east  of  the  tract  commenced 
to  be  settled  up,  people  living  there  traveled  over  the  road 
at  their  own  will,  and  from  the  time  that  the  father  of  Cal- 
vin St.  Ores  bought  the  land  the  owners  knew  of  the  use 
that  was  being  made  of  the  road  and  made  no  objection. 
After  Ingham  bought  the  tract  he  enclosed  it  with  a  fence 
in  1877  and  placed  a  gate  across  the  road  near  the  Bluff 
road  and  another  gate  at  the  exit  to  the  complainant's  lands 
for  the  convenience  of  Hoken  Hansen,  the  father  of  the 
complainant,  who  then  owned  complainant's  land,  and  for 
others  who  used  the  road.  Ingham  erected  the  fence  for 
his  convenience  because  he  wanted  to  let  stock  run  on  the 
tract,  and  the  gates  were  closed  during  the  summer  season 
but  were  left  open  during  the  winter.  From  the  time  the 
gates  were  put  in  the  road  has  been  used  as  before,  ex- 
cept that  the  gates  w^ere  opened  and  closed  by  those  passing 
through  during  the  summer  time  when  it  was  necessary  to 
have  the  gates.  Stock  buyers  and  any  persons  having  oc- 
casion to  use  the  road  have  traveled  over  it  without  asking 
or  obtaining  permission,  and  a  witness  who  hauled  cream 
made  one  trip  over  it  every  morning  for  about  three  years. 
The  travel  has  been  substantially  over  the  same  line  from 
the  beginning,  and  part  of  the  way  being  in  a  narrow  val- 
ley between  the  bluffs  was  necessarily  confined  to  the  same 
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track.  The  gate  near  the  Bluff  road  was  first  placed  where 
there  was  a  mud  hole  in. wet  weather,  and  the  complainant 
asked  leave  to  move  the  gate  north  on  account  of  the  mud 
hole  and  it  was  agreed  that  he  might  do  so,  and  under  the 
agreement  it  was  changed  a  little  more  than  its  width.  The 
only  change  in  travel  at  any  place  has  been  to  avoid  mud 
holes.  There  had  been  no  repairs  on  the  road  except  such 
as  were  necessary  to  make  it  passable.  It  was  the  custom 
of  the  highway  commissioners  to  permit  those  living  back 
from  main  roads  to  work  out  their  road  taxes  upon  the 
roads  leading  to  their  places,  and  the  highway  commission- 
ers permitted  the  complainant  and  his  tenants  to  work  out 
their  taxes  on  this  road. 

There  was  a  regularly  traveled  road  across  the  tract, 
used  by  the  public  generally  whenever  they  saw  fit,  with- 
out the  permission  of  anyone,  for  a  sufficient  period  before 
1877  to  establish  a  public  right,  and  the  road  was  unob- 
structed up  to  1877.  It  was  not  necessary  that  anyone 
should  make  public  proclamation  of  the  claim  of  right  to 
use  the  road,  and  the  circumstances  show  that  the  use  was 
under  a  claim  of  right.  During  the  time  the  land  was  un- 
enclosed the  evidence  was  insufficient  to  establish  a  dedica- 
tion, which  requires  satisfactory  proof  either  of  an  actual 
intention  to  dedicate  or  such  acts  and  declarations  as  equi- 
tably estop  the  owner  from  denying  such  intention.  No 
satisfactory  inference  can  be  drawn  of  an  intention  on  the 
part  of  an  owner  to  dedicate  his  lands  to  public  use  where 
they  are  lying  unenclosed.  (Warren  v.  Toum  of  Jackson^ 
znlle,  15  111.  236;  Kyle  v.  Town  of  Logan,  87  id.  64;  City 
of  Ottaiva  V.  Yentzer,  160  id.  509.)  But  there  was  no 
claim  of  dedication  in  this  case  and  the  right  was  claimed 
by  prescription.  In  such  a  case,  where  the  lands  are  un- 
enclosed, it  must  appear  that  the  user  was  under  a  claim 
of  right  and  the  travel  on  a  definite  line.  (Tozim  of  Brushy 
Moumi  V.  McClintock,  150  111.  129.)  But  a  prescriptive 
right  may  be  acquired  where  the  use  is  adverse  with  the 
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knowledge  of  the  owner  in  possession  of  the  lands  al- 
though the  land  is  unenclosed.  The  evidence  was  sufficient 
to  establish  the  right  by  prescription.  When  the  land  was 
enclosed  it  was  for  the  convenience  of  the  owner  so  that 
his  stock  might  run  in  the  tract,  and  he  put  gates  in  the 
fence,  but  the  fact  that  he  placed  a  gate  at  the  exit  to  the 
complainant's  lands  is  evidence  that  he  recognized  the  right 
of  those  who  had  used  the  road  to  continue  to  use  it  by 
opening  and  closing  the  gate.  After  that  time  the  public 
claimed  and  continued  to  exercise  the  right  to  use  the  road, 
opening  and  closing  the  gates  during  the  summer  season. 
The  right  to  the  use  of  the  road  was  established  by  the 
evidence. 

There  is  a  question  concerning  the  finding  of  the  chan- 
cellor that  the  road  is  a  public  highway.  There  is  no  statu- 
tory definition  of  what  shall  constitute  a  public  highway, 
but  the  statute  imposes  a  penalty  upon  any  person  placing 
an  obstruction  in  a  public  highway,  and  the  necessity  of 
opening  and  closing  a  gate  is  an  obstruction  and  to  that 
extent  an  interruption  of  the  public  use.  The  erection  of 
a  gate  across  a  public  highway  and  compelling  the  public 
to  open  and  close  it  is  a  nuisance,  (Elliott  on  Roads  and 
Streets, — 2d  ed. — sec.  644,)  and  one  cannot  acquire  a  pre- 
scriptive right  to  maintain  a  nuisance.  "Once  a  highway 
always  a  highway"  is  an  ancient  maxim  of  the  common 
law,  although  so  far  as  the  public  is  concerned  the  right 
to  a  public  highway  may  be  abandoned.  (Elliott  on  Roads 
and  Streets, — 2d  ed. — sec.  871.)  There  was  no  abandon- 
ment by  the  public  of  this  highway,  since  the  public  con- 
tinued to  travel  the  road  under  a  claim  of  right. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^ 
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Th^  People  ex  rel.  P.  L.  Dorris,  County  Collector,  Appel- 
lee, vs,  H.  J.  Garner  et  al.  Appellants. 

Opinion  Hied  October  24,  ipi6, 

1.  Drainage — when  error  in  description  of  land  is  not  fatal  on 
an  application  for  judgment  and  order  of  sale.  Where  a  forty-acre 
tract  owned  by  two  persons  is  assessed  and  classified  by  a  descrip- 
tion which  covers  the  entire  tract  and  states  the  correct  number  of 
acres  owned  by  each  person,  the  fact  that  the  description  of  the 
land  as  the  north  part  of  the  forty,  containing  thirteen  acres,  and 
the  south  part  of  the  forty,  containing  twenty-seven  acres,  is  not 
correct  because  the  creek  forming  the  boundary  between  the  two 
owners  is  very  crooked  and  runs  diagonally  through  the  forty,  thus 
putting  some  of  the  land  in  the  thirteen-acre  parcel  in  the  south 
part  of  the  forty  and  some  of  the  twenty-seven  acre  parcel  in  the 
north  part,  does  not  constitute  a  fatal  objection  on  application  for 
judgment  and  order  of  sale. 

2.  Same — party  purchasing  land  after  spreading  of  assessment  is 
not  barred  from  objecting  on  application  for  sale.  The  fact  that  a 
person  purchases  land  after  a  drainage  assessment  has  been  spread 
and  in  the  deed  agrees  to  assume  and  pay  all  drainage  taxes  or 
assessments  does  not  preclude  him  from  objecting  and  offering  evi- 
dence on  application  for  judgment  and  order  of  sale  for  a  delin- 
quent installment  of  the  assessment,  as  the  right  of  the  People  to 
enforce  the  lien  of  the  drainage  assessment  depends  upon  the  legal- 
ity of  the  assessment  and  not  upon  agreement  between  land  owners. 

3.  Same — question  of  amount  of  benefits  is  open  to  inquiry  on 
application  for  sale.  While  the  classification  of  lands  in  a  farm 
drainage  district  at  a  figure  above  zero  is  conclusive  that  the  lands 
are  benefited,  yet  the  amount  of  benefits  is  open  to  inquiry  upon 
application  for  judgment  and  order  of  sale;  but  the  delinquent 
list  is  prima  facie  evidence  that  the  lands  will  be  benefited  to  the 
amount  stated  in  the  list,  and  it  is  not  enough  to  show  that  the 
property  has  not  yet  received  that  amount  of  benefits. 

4.  Same — when  inadequacy  of  outlet  is  not  a  valid  objection  on 
application  for  sale.  Inadequacy  of  outlet  is  not  a  sufficient  ob- 
jection to  justify  refusing  judgment  and  order  of  sale  for  a  de- 
linquent farm  drainage  assessment  unless  it  appears  that  the  out- 
let cannot  be  made  adequate  for  an  amount  equal  to  the  benefits 
to  the  land  affected. 

5.  Same — commissioners  m<iy  be  compelled  to  furnish  sufficient 
outlet.  Owners  of  assessed  lands  in  a  farm  drainage  district  may 
compel  the  commissioners  to  furnish  ample  outlet,  as  the  provi- 
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sions  of  the  Farm  Drainage  act  requiring  the  commissioners  to 
provide  ample  outlet  are  mandatory. 

6.  Same — commissioners  of  an  upper  district  may  enlarge  or 
deepen  the  outlet  through  loiver  district.  Under  section  41  of  the 
Farm  Drainage  act  the  commissioners  of  an  upper  district,  if  they 
find  upon  completion  of  the  work  that  the  outlet  is  not  sufficient  to 
drain  the  lands  of  the  district  as  contemplated,  may,  upon  payment 
of  compensation  to  the  lower  district,  enter  upon  the  lower  dis- 
trict and  deepen  or  enlarge  the  outlet  so  as  to  provide  adequate 
drainage  for  the  upper  district,  even  though  it  may  be  necessary 
to  acquire  land  beyond  the  limits  of  the  lower  district  to  make  a 
sufficient  outlet.  {Clear  Creek  Drainage  District  v.  St,  Louis,  Iron 
Mountain  and  Southern  Railway  Co,  264  111.  640,  distinguished.) 

Appeai.  from  the  County  Court  of  Saline  county;  the 
Hon.  Chari^es  D.  Stii,wki.i.,  Judge,  presiding. 

George  B.  Gili<espie,  and  Kane  &  Wise,  for  appellants. 

Kraft,  Kraft  &  Erskine,  and  W.  F.  Scott,  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Rector  Special  Drainage  District  of  tlie  counties 
of  Saline  and  Hamilton  was  organized  in  the  Saline  county 
court  in  19 10  under  the  Farm  Drainage  act  and  a  special 
assessment  of  $78,234.36  was  levied  on  the  lands  of  the 
district.  This  was  afterward  divided  into  installments,  the 
first  of  which  was  due  on  January  i,  1914.  At  the  June 
term  of  the  county  court  of  Saline  county  an  application 
was  made  by  the  collector  for  a  judgment  and  order  of  sale 
against  certain  lands  in  the  district  which  were  in  default 
in  the  payment  of  this  installment  and  interest.  The  judg- 
ment rendered  in  that  case  was  brought  to  this  court  by  ap- 
peal and  reversed.  {People  v.  Garner,  267  111.  396.)  The 
remanding  order  was  filed  in  the  county  court  of  Saline 
county  and  the  cause  was  then  consolidated  with  the  appli- 
cation made  by  the  county  collector  for  judgment  for  the  in- 
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stallment  due  January  i,  1915.  The  collector  withdrew  the 
application  so  far  as  the  claim  for  interest  was  concerned. 

Two  objections  of  a  minor  character  were  made,  one 
of  which  was  to  the  assessment  of  certain  tracts  by  errone- 
ous descriptions.  Two  tracts  in  a  certain  quarter  section 
were  assessed,  one  to  T.  E.  Vickers  by  the  description  the 
north  part  of  the  northeast  quarter  of  the  northwest  quar- 
ter of  section  27,  consisting  of  thirteen  acres ;  the  other  to 
Joe  Reeder  by  the  description  the  south  part  of  the  north- 
east quarter  of  the  northwest  quarter  of  section  2^^  con- 
sisting of  twenty-seven  acres.  It  is  conceded  that  these 
descriptions  are  legally  sufficient  to  identify  the  land  in  the 
forty-acre  tract  and  that  they  include  all  the  land  in  the 
tract,  but  it  is  urged  that  the  lands  of  the  owners  are  not 
separately  assessed,  as  required  by  the  statute,  because  the 
land  actually  owned  by  T.  E.  Vickers  consisted  of  thirteen 
actes  lying  north  of  Rector  creek  and  the  land  owned  by 
Reeder  was  the  twenty-seven  acres  lying  south  of  the  creek. 
This  creek  was  a  very  crooked  stream  running  diagonally 
through  the  tract,  so  that  the  division  of  the  tract  into  thir- 
teen acres  off  the  north  side  and  twenty-seven  acres  off  the 
south  side  put  a  part  of  the  land  of  each  of  the  owners  in 
each  tract.  The  classification  of  the  lands  by  the  commis- 
sioners was  made  by  these  descriptions,  and  the  statute  per- 
mitted any  person  who  was  dissatisfied  to  appear  and  object 
and  to  appeal  from  the  decision  of  the  commissioners  to 
the  county  court.  The  owners  of  the  land  could  easily  have 
had  the  mistake  remedied  if  they  had  desired  to  do  so. 
The  classification  and  assessment  were  not  void,  and  this 
objection  cannot  be  availed  of  on  an  application  for  sale 
of  the  land  to  pay  a  delinquent  installment. 

Objection  was  made  by  the  People,  and  sustained,  to 
the  introduction  of  evidence  by  C.  B.  Garner,  one  of  the 
objectors,  as  to  the  amount  of  the  benefits  to  certain  tracts, 
for  the  reason  that  he  had  purchased  them  after  the  or- 
ganization of  the  district  and  the  spreading  of  the  original 
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assessment.    The  deeds  by  which  he  acquired  title  contained 
a  clause  reciting  that  the  grantee  agreed  to  assume  and  pay 
all  drainage  taxes  and  assessments  against  the  land.    It  is 
argued  on  behalf  of  the  appellee  that  only  the  owner  at  the 
time  of  the  assessment  has  the  right  to  object  to  the  amount 
of  benefits,  and  such  owner  having  conveyed  the  property 
subject  to  the  assessment,  which  the  purchaser  assumed,  the 
latter  cannot  object  to  the  amount.    Where  property  is  sub- 
ject to  a  lien  which  the  purchaser  assumes  to  pay,  the  pur- 
chase price  is  regarded  as  including  the  amount  of  the  lien 
and  the  purchaser  is  bound  to  pay  it  as  part  of  the  purchase 
price.     The  cases  cited  in  support  of  this  proposition  are 
cases  in  which  a  personal  liability  arising  out  of  contract 
has  been  enforced  under  such  circumstances  against  the  pur- 
chaser in  favor  of  the  holder  of  the  lien.    Where  one  makes 
a  contract  with  another  for  the  benefit  of  a  third  person, 
the  third  person  may  maintain  an  action  directly  against  the 
first  on  the  contract  made  for  his  benefit.    The  present  is 
not  an  action  to  enforce  any  liability  arising  out  of  con- 
tract.    It  is  a  proceeding  at  law  to  enforce  a  lien  against 
the  property.     Whether  the  purchaser  is  under  a  personal 
liability  to  pay  the  amount  claimed  to  be  a  lien  is  imma- 
terial.   The  People  can  only  have  judgment  against  the  land 
by  showing  that  the  taxes  are  legally  levied  and  assessed 
and  charged  upon  the  land.     They  cannot  be  declared  a 
lien  because  of  the  agreement  of  the  owners.    No  personal 
privilege  was  waived  by  the  grantor  in  making  the  deed, 
and  the  grantee  is  not  estopped  to  show  the  true  amount 
of  the  lien  or  to  introduce  any  competent  evidence  as  to  the 
value  of  the  land. 

The  main  complaint  of  the  appellants  concerns  the  judg- 
ment upon  their  objection  that  the  assessment  against  their 
premises,  respectively,  is  more  than  the  premises  have  been 
or  will  be  benefited.  Rector  creek  was  a  very  crooked,  slug- 
gish stream  running  through  the  territory  which  was  organ- 
ized into  the  Rector  Special  Drainage  District.    The  North 
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Fork  Special  Drainage  District  of  the  counties  of  Hamil- 
ton and  Saline  was  organized  in  the  Hamilton  county  court 
about  the  same  time  as  the  Rector  district,  the  two  districts 
being,  in  part,  contiguous.  The  outlet  of  the  Rector  Spe- 
cial Drainage  District  was  in  Rector  creek,  on  the  boundary 
line  between  the  Rector  district  and  the  North  Fork  district. 
About  five  hundred  feet  below  this  point,  and  within  the 
boundaries  of  the  North  Fork  district,  Rector  creek  emptied 
into  North  Fork  creek.  The  Rector  ditch  was  completed  in 
191 2,  and  about  a  year  later  the  North  Fork  ditch  was  com- 
pleted. This  ditch  entered  North  Fork  creek,  and  the  North 
Fork  Special  Drainage  District  deepened,  straightened  and 
cleaned  the  North  Fork  creek  for  a  distance  of  one  and 
three-fourths  miles  below  the  mouth  of  Rector  creek,  and 
subsequently  recovered  a  judgment  against  the  Rector  Spe- 
cial Drainage  District  for  $6852  for  the  latter  district's  just 
proportion  of  the  expense  of  the  construction  of  this  main 
outlet  ditch.  North  Fork  creek  was  also  a  crooked,  slug- 
gish stream,  with  drifts  and  obstructions  in  it.  The  bottom 
of  the  North  Fork  ditch  where  it  stops  in  North  Fork  creek 
is  lower  than  the  bottom  of  the  creek.  The  lands  of  the 
objectors  are  all  near  the  lower  end  of  the  Rector  district. 
The  ditches  of  both  the  Rector  district  and  the  North  Fork 
district  are  straight  and  bring  down  the  water  from  above 
very  rapidly.  The  evidence  tended  to  show  that  the  water 
comes  down  very  much  more  quickly  in  times  of  heavy 
rains  than  before  the  construction  of  these  ditches;  that 
the  outlet  through  the  North  Fork  creek  is  insufficient  to 
carry  the  waters  off  in  times  of  flood,  and  that  they  back 
up  over  the  lower  end  of  the  Rector  ditch  and  the  lands 
of  objectors  and  remain  there  longer  than  they  did  before 
the  ditches  were  constructed.  The  evidence  was  contra- 
dictory, but  the  preponderance  of  that  which  was  received 
indicated  that  owing  to  the  insufficiency  of  the  outlet  the 
lands  of  objectors  have  not  received  the  benefits  which  had 
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been  anticipated  for  them  and  are  not  now  benefited  to  the 
amount  of  the  assessment  against  them. 

The  scheme  of  the  Rector  Special  Drainage  District 
contemplated  a  system  of  drainage  having  its  outlet  in  Rec- 
tor creek,  on  the  boundary  of  the  district,  and  this  system 
was  constructed.  The  appellants'  lands  received  a  figure  of 
classification  above  zero  and  must  therefore  be  regarded  as 
benefited,  although  the  amount  of  such  benefit  is  open  to 
inquiry  upon  the  collector's  application  for  judgment  and 
order  of  sale.  (People  v.  Soucy,  261  111.  108.)  On  the 
application  for  judgment  the  delinquent  list  filed  by  the  col- 
lector is  prima  facie  evidence  that  the  lands  will  be  bene- 
fited to  the  amount  stated  in  the  list,  and  it  is  not  enough 
to  show  that  the  property  has  not  yet  received  that  amount 
of  benefits.  It  is  sufficient  if  it  will  receive  the  benefits 
from  the  improvement  when  completed.  Inadequacy  of 
outlet  is  not  sufficient  to  justify  the  refusal  of  judgment 
unless  it  appears  that  the  outlet  cannot  be  made  adequate 
for  an  amount  equal  to  the  benefits  to  the  land  affected. 
(People  V.  Welch,  252  111.  167.)  The  provisions  of  the 
Farm  Drainage  act  requiring  drainage  commissioners  to 
provide  outlets  of  ample  capacity  for  the  waters  of  the 
district  are  mandatory,  and  land  owners  who  have  been  as- 
sessed for  the  purpose  of  constructing  drains  or  ditches  to 
drain  their  lands  may  compel  the  commissioners  to  deepen 
and  widen  the  outlet  so  as  to  provide  main  outlets  of  ample 
capacity  for  the  waters  of  the  district.  (Peotone  Drainage 
District  v.  Adams,  163  111.  428;  Langan  v.  Milk's  Grove 
Special  Drainage  District,  239  id.  430.)  The  evidence  tends 
to  show  that  the  completion  of  the  work  in  the  Rector  Spe- 
cial Drainage  District  did  not  accomplish  the  results  that 
were  expected;  that  the  outlet  of  the  system  of  drainage 
had  not  the  capacity  to  carry  off  with  sufficient  speed  the 
quantities  of  water  that  were  brought  down  with  greater 
rapidity  than  before.  For  this  reason  the  lands  of  the  ap- 
pellants have  not  received  the  benefits  to  which  they  are  en- 
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titled.  Section  41  of  the  Farm  Drainage  act  was  adopted 
to  meet  emergencies  of  this  character.  It  provides  that  if 
the  commissioners  find,  after  the  completion  of  the  work, 
that  for  any  cause  the  lands  of  the  district  are  not  drained 
or  protected  as  contemplated  or  some  of  them  receive  par- 
tial or  no  benefits,  they  shall  use  the  corporate  funds  of  the 
district  to  carry  out  the  original  purpose,  and,  if  necessary 
to  clear  and  enlarge  any  natural  or  artificial  channel  lying 
beyond  the  district  to  complete  an  outlet,  may  use  the  cor- 
porate funds  for  this  purpose,  and  if  necessary  privileges 
cannot  be  obtained  by  agreement  with  the  land  owners  or 
the  commissioners,  if  the  land  or  lands  through  which  such 
outlet  may  be  made  are  within  another  organized  district, 
the  commissioners  may  acquire  the  same  by  condemnation, 
provided,  in  all  such  cases,  if  sufficient  funds  are  not  on 
hand  the  commissioners  shall  make  a  new  tax  levy. 

It  is  insisted  on  the  part  of  appellants  that  the  commis- 
sioners of  the  Rector  district  have  no  power  to  pass  through 
the  territory  of  the  North  Fork  district  for  a  distance  of 
one  mile  and  three-quarters,  exercising  jurisdiction  over  the 
ditch  of  that  district,  and  then  continue  beyond  the  terri- 
tory of  the  North  Fork  district  and  exercise  jurisdiction 
over  territory  not  contiguous  to  any  of  the  lands  of  the 
Rector  district.  This  seems  to  be  exactly  what  section  41 
was  intended  to  authorize.  Farm  drainage  districts  are 
created,  by  virtue  of  legislative  authority,  with  such  powers 
as  the  legislature  grants  and  must  exercise  their  jurisdiction 
subject  to  the  terms  of  the  law  of  their  creation.  The  legis- 
lature has  provided  the  manner  in  which  the  rights  of  up- 
per and  lower  districts  may  be  exercised,  and  it  does  not 
contravene  any  constitutional  limitation  to  require  the  lower 
district  to  permit  the  upper  district  to  use  its  outlet  and 
enlarge  the  same,  if  necessary,  upon  paying  compensation. 
Neither  the  statute  nor  the  constitution  has  imposed  any 
limit  on  the  distance  to  which  a  drainage  district  may  go 
to  secure  an  outlet,  except  that  the  expense  must  be  within 
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the  limits  of  the  benefits  accruing  to  the  lands  of  the  dis- 
trict. The  burden  was  on  the  appellants  to  show  that  their 
lands  would  not  be  benefited  to  the  extent  of  the  assessment 
by  the  construction  of  the  improvement.  They  have  not 
sustained  that  burden.  They  have  shown  that  their  lands 
are  not  now  benefited,  but  the  evidence  does  not  justify  the 
conclusion  that  a  sufficient  outlet,  which  the  drainage  dis- 
trict can  be  compelled  to  furnish,  will  not  benefit  the  lands 
to  the  amount  of  the  assessment. 

The  appellants  rely  on  the  case  of  Clear  Creek  Drainage 
and  Levee  District  v.  St.  Louis,  Iron  Mountain  and  South- 
ern Railway  Co.  264  111.  640,  for  the  proposition  that  the 
commissioners  have  no  power,  and  cannot  be  compelled  by 
mandamus,  to  construct  an  outlet  through  the  lands  of  an 
adjoining  district.  That  case  was  not  an  application  for 
judgment  and  order  of  sale  for  non-payment  of  an  assess- 
ment, but  was  an  application  for  confirmation  of  an  assess- 
ment made  by  a  drainage  district  org^anized  under  the  Levee 
act.  The  plans  for  the  improvement  made  no  provision  for 
any  outlet  but  relied  upon  an  outlet  being  thereafter  con- 
structed by  another  adjoining  district,  though  such  adjoin- 
ing district  had  not  acquired  the  right  of  way  for  such  out- 
let,  no  assessment  roll  had  been  filed  for  its  construction, 
and  there  was  no  agreement  between  the  commissioners  of 
the  two  districts  as  to  the  terms  for  the  construction  and 
use  of  such  outlet.  The  work  which  was  proposed  to  be 
done  by  the  Clear  Creek  Drainage  District,  and  which  was 
provided  for,  was  the  construction  of  a  levee  across  the 
mouth  of  a  creek,  without  any  provision  for  an  outlet  for 
carrying  away  the  water.  The  confirmation  was  denied  on 
the  well  known  principle  that  an  assessment  for  benefits 
can  only  be  made  on  proof  that  the  work  proposed  and 
provided  for  will  specially  benefit  the  property,  and  that 
an  assessment  cannot  legally  be  made  for  an  improvement 
which  contemplates  subsequent  work  for  which  no  provi- 
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sion  is  made  but  which  is  dependent  on  the  future  action 
of  public  authorities. 

The  judgment  will  be  affirmed  except  as  to  the  south- 
west quarter  of  the  northeast  quarter,  the  west  half  of  the 
southeast  quarter,  the  southeast  quarter  of  the  southeast 
quarter,  the  northeast  quarter  of  the  southwest  quarter,  the 
east  half  of  the  northwest  quarter  of  the  southwest  quar- 
ter, and  all  that  part  of  the  south  half  of  the  northwest 
quarter  lying  south  of  the  Rector  Special  Drainage  District 
ditch,  all  in  section  27,  town  7,  south,  range  7,  east,  (the 
tracts  as  to  which  the  evidence  offered  was  rejected,)  and 
as  to  those  tracts  the  judgment  will  be  reversed  and  the 

cause  remanded.  Reversed  in  part  and  remanded. 


The  Peop!.!:  ex  rel,  Samuel  Sucherman,  Appellee,  vs.  The 
State  Board  of  Pharmacy,  Appellant. 

Opinion  filed  October  24,  ipi6. 

1.  Pharmacy — the  presumption  of  good  character  continues  in 
favor  of  the  holder  of  a  certificate  of  pharmacy.  It  is  clearly  the 
intention  of  the  Pharmacy  act  that  the  presumption  continues  that 
the  holder  of  a  registered  pharmacist's  certificate  is  of  good  moral 
character,  of  temperate  habits  and  qualified  to  hold  such  certificate 
until  the  contrary  is  made  to  appear. 

2.  Same — when  State  Board  of  Phartnacy  cannot  deny  renewal 
of  certificate.  The  State  Board  of  Pharmacy  cannot,  under  the 
statute,  legally  deny  the  renewal  of  a  certificate  without  positive 
proof  that  the  applicant  is  a  man  of  such  habits  or  character  as 
the  statute  deems  unworthy  of  such  certificate,  or  that  by  reason 
of  some  fraud  on  his  part  the  board  was  induced  to  find  him  com- 
petent in  the  first  instance  when,  in  fact,  he  was  not  competent. 

3.  Same — when  a  petition  for  mandamus  to  renew  certificate 
need  not  allege  continuance  in  the  business.  A  petition  for  man- 
damus to  compel  the  State  Board  of  Pharmacy  to  renew  a  certifi- 
cate need  not  allege  that  the  applicant  had  not  retired  from  practice 
for  five  years,  where  the  petition  alleges  that  the  certificate  had 
been  renewed  from  time  to  time,  and  further  shows  that  the  ap^ 
plicant  had  a  certificate  the  previous  year. 
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4.  Same — when  petition  for  mandamus  to  renew  certificate  is 
suMcient  in  lazv.  Where  a  petition  for  mandamus  to  compel  the 
State  Board  of  Pharmacy  to  renew  a  certificate  negatives  all  the 
statutory  grounds  of  disqualification,  and  shows,  in  addition  there- 
to, that  the  relator  had  been  granted  other  renewals  by  the  board 
and  had  a  renewal  certificate  for  the  previous  year,  the  petition 
is  sufficient,  in  law,  to  entitle  the  relator  to  the  writ. 

5.  Same — when  State  Board  of  Pharmacy  is  presumed  to  have 
regarded  the  applicant  entitled  to  renewal  of  certificate.  Where  a 
petition  for  mandamus  to  renew  a  certificate  shows  by  positive 
averment  that  the  State  Board  of  Pharmacy  refused  to  grant  the 
renewal  on  the  ground  that  the  certificate  of  the  relator  was  found 
in  the  possession  of  another  party,  there  is  a  presumption  that  the 
board  regarded  the  relator  as  otherwise  entitled  to  a  renewal. 

6.  Same — what  is  not  ground  for  the  State  Board  of  Pharmacy 
to  refuse  to  renew  certificate.  The  State  Board  of  Pharmacy  can 
not  refuse  to  renew  a  certificate  merely  because  the  certificate  was 
found  in  the  possession  of  some  person  other  than  the  applicant, 
without  showing  misconduct  on  the  part  of  the  applicant;  and 
even  if  the  applicant  knowingly  fails  to  publicly  exhibit  his  cer- 
tificate, as  required  by  statute,  he  is  only  required  to  forfeit  the 
statutory  penalty,  and  not  his  right  to  continue  as  a  pharmacist, 
when  he  has  again  placed  his  certificate  on  exhibition. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  (Thomas  J.  O'Hare, 
of  counsel,)  for  appellant. 

Nicholas  Pritzker,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  relator,  Samuel  Sucherman,  on  February  15,  19 16, 
filed  his  petition  for  a  writ  of  mandamus  in  the  circuit  court 
of  Cook  county  in  the  name  of  the  People,  against  the  State 
Board  of  Pharmacy,  in  which  petition,  as  finally  amended, 
he  charged  that  at  and  prior  to  the  first  day  of  January, 
1916,  he  was,  pursuant  to  law  in  such  case  made  and  pro- 
vided, duly  examined  and  registered  as  a  registered  pharma- 
cist by  the  proper  licensing  board  of  the  State  of  Illinois, 
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and  that  from  time  to  time  he  continued  to  and  renewed 
his  license  conformably  to  the  statute  in  such  case  made 
and  provided.    The  petition  then  sets  out  section  8  of  the 
Pharmacy  act,  and  avers  that  on  or  about  January  i,  1916, 
relator,  being  desirous  of  renewing  his  registration  in  con- 
formity to  the  provisions  of  said  section,  mailed  to  F.  C. 
Dodds,  secretary  of  the  State  Board  of  Pharmacy,  a  postal 
money  order  for  the  sum  of  $1.50,  with  a  request  that  he 
be  furnished  with  a  renewal  of  his  certificate,  but  that  said 
Dodds,  acting  for  and  on  behalf  of  the  State  Board  of 
Pharmacy,  sent  him  the  following  letter  in  reply :    "I  have 
your  letter  of  January  8,  enclosing  postal  order  for  $1.50 
for  the  renewal  of  your  certificate  for  19 16,  which  I  am 
returning  herewith.    I  cannot  accept  this  remittance.    Your 
1915  certificate  was  suspended  by  order  of  the  board,  and 
I  was  directed  to  not  renew  it  for  the  current  year."    The 
petition  further  avers  that  he  is  now  engaged  as  a  registered 
pharmacist  in  a  drug  store  in  the  city  of  Chicago;  that  be- 
cause of  the  fact  that  he  is  not  provided  with  the  renewal 
certificate  he  is  unable  to  display  the  same  in  the  drug  store 
with  which  he  is  connected,  and  that  because  of  such  fail- 
ure he  is  subject  to  punishment  under  the  Pharmacy  act; 
that  he  has  not  been  proven  to  be  so  addicted  to  the  exces- 
sive use  of  stimulants  or  other  narcotics  as  to  render  him 
unsafe  to  handle  or  sell  drugs,  medicines  and  poisons  and 
that  he  has  not  been  proven  not  to  be  of  good  moral  char- 
acter; that  he  employed  Nicholas  J.  Pritzker  as  his  attor- 
ney to  obtain  such  renewal  certificate,  and  that  his  attorney 
again  tendered  the  State  Board  of  Pharmacy  the  sum  of 
$1.50  with  a  request  for  a  renewal  of  said  certificate,  and 
that  his  said  attorney  received  in  reply  to  said  remittance, 
from  F.  C.  Dodds,  secretary  of  appellant,  a  letter  dated 
January  22,  19 16,  containing  the  following:    "I  have  your 
letter  of  January  15,  with  the  enclosed  check  for  $1.50  for 
the  renewal  of  the  registered  pharmacist  certificate  of  Sam- 
uel Sucherman.    The  certificate  of  Dr.  Samuel  Sucherman 
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was  suspended  because  it  was  found  in  possession  of  an- 
other party  who  was  representing  himself  as  a  registered 
pharmacist.  I  am  instructed  by  the  board  of  pharmacy  not 
to  renew  the  certificate  a'nd  am  therefore  returning  your 
check." 

The  court  overruled  a  general  demurrer  to  the  petition 
and  ordered  the  writ  issued.  The  appellant,  the  State  Board 
of  Pharmacy,  elected  to  stand  by  its  demurrer  and  has 
prosecuted  this  appeal. 

Section  8  of  the  Pharmacy  act,  so  far  as  here  material, 
provides  as  follows:  "All  certificates  issued  by  the  State 
Board  of  Pharmacy  shall  expire  on  the  thirty-first  day 
of  December  following  the  date  of  the  issuance  of  same. 
Every  registered  pharmacist  engaged  in  the  active  practice 
of  his  profession  shall  annually,  during  the  time  he  contin- 
ues in  such  active  practice,  pay  to  the  State  Board  of  Phar- 
macy a  renewal  fee,  to  be  fixed  by  said  board,  but  which 
shall  in  no  case  exceed  $1.50  if  paid  between  the  first  day 
of  January  and  the  first  day  of  March  of  each  year.  *  *  * 
The  payment  of  such  renewal  fee  shall  entitle  him  to  a  re- 
newal of  his  certificate.  *  *  *  if  the  renewal  fee  for 
any  certificate  the  holder  of  which  is  actively  engaged  in 
the  practice  of  his  profession  be  not  paid  by  the  first  day 
of  May  of  each  year,  such  certificate  is  hereby  declared  null 
and  void  and  the  holder  thereof  may  be  re-instated  as  a 
registered  pharmacist  *  *  *  only  by  passing  a  successful 
examination  before  the  State  Board  of  Pharmacy.  *  *  * 
The  board  of  pharmacy  may  refuse  registration,  or  renewal 
of  certificate  to,  or  may  suspend  the  certificates  of  registered 
pliarmacists,  *  *  «  who  are  proven  to-be  so  addicted  to 
the  excessive  use  of  stimulants  or  narcotics  as  to  render 
them  unsafe  to  handle  or  sell  drugs,  medicines  and  poisons, 
or  who  are  proven  not  to  be  of  good  moral  character."  The 
said  section  also  provides  a  penalty  of  not  less  than  $20 
nor  more  than  $50  upon  every  holder  of  a  certificate  of 
pharmacy  who  shall  refuse  or  neglect  to  conspicuously  dis- 
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play  the  same  in  the  drug  store,  pharmacy  or  department  to 
which  it  applies. 

Appellant  contends  that  even  though  every  averment  in 
the  petition  be  true,  still  appellee  might  not  be  entitled  to 
registration  and  therefore  was  not  entitled  to  the  writ.  The 
reasons  assigned  for  such  position  appertain  to  original  ex- 
aminations and  registrations  and  not  to  applications  for  re- 
newals of  certificates  of  registration.  The  allegations  in 
the  petition  clearly  set  forth  that  the  relator  was,  pursuant 
to  said  act,  prior  to  January,  19 16,  duly  examined  and  reg- 
istered as  a  registered  pharmacist  by  the  proper  licensing 
board  of  this  State,  and  that  from  time  to  time  he  renewed 
his  license  conformably  to  the  statute  in  such  case  made  and 
provided, — 1.  e,,  that  his  license  as  a  registered  pharmacist 
had  been  renewed  from  time  to  time.  The  first  letter  to 
the  relator  by  the  secretary  of  the  board,  which  is  set  forth 
in  the  petition,  states  that  the  relator's  certificate  of  191 5 
was  suspended  by  order  of  the  board.  It  clearly  appears, 
then,  that  he  had  a  certificate  as  a  registered  pharmacist  for 
the  year  191 5,  which  under  the  act  expired  December  31  of 
that  year.  The  State  Board  of  Pharmacy,  therefore,  under 
this  statute,  is  presumed  to  have  previously  examined  the 
relator  under  section  4  of  the  Pharmacy  act,  and  to  have 
found  by  that  examination  that  he  was  not  less  than  twenty- 
one  years  of  age,  of  good  moral  character  and  temperate 
habits,  and  possessed  all  the  other  requirements,  under  that 
statute,  to  entitle  him  to  such  certificate.  It  is  clearly  the 
intention  of  that  act  that  the  presumption  continues  in  favor 
of  the  holder  of  such  a  certificate  that  he  is  of  good  moral 
character  and  of  temperate  habits  and  qualified  to  hold  such 
certificate  until  the  contrary  is  made  to  appear  against  him. 
This  is  apparent  from  the  provision  of  the  act  that  every 
registered  pharmacist  engaged  in  the  active  practice  of  his 
profession  shall  be  entitled  to  a  renewal  of  his  certificate 
by  paying  a  fee  of  not  to  exceed  $1.50  if  paid  between  the 
first  day  of  January  and  the  first  day  of  March  of  each 
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year,  and  the  further  provision  that  the  State  Board  of 
Pharmacy  may  refuse  such  renewal  certificate,  or  may  sus- 
pend it,  if  the  holder  thereof  be  so  addicted  to  the  exces- 
sive use  of  stimulants,  etc.,  or  if  he  is  proven  not  to  be  of 
good  moral  character.  The  relator  complied  with  all  the 
provisions  of  the  statute  necessary  to  entitle  him  to  a  re- 
newal certificate  when  he  tendered  his  fee  as  averred  in  his 
petition.  The  board  could  not,  under  the  statute,  legally 
deny  him  a  renewal  certificate  without  positive  proof  show- 
ing that  he  was  a  man  of  such  habits  or  character  as  the 
statute  deemed  unworthy  of  such  certificate,  or  that  by  rea- 
son of  some  fraud  on  his  part  the  board  was  induced  to 
find  him  to  be  competent  in  the  first  instance  when,  in  fact, 
he  was  not  competent. 

Appellant  insists  that  there  is  no  averment  in  the  peti- 
tion that  the  relator  was  engaged  in  the  active  practice  of 
his  profession  at  the  time  of  filing  his  petition.  The  peti- 
tion positively  avers,  as  above  quoted,  "that  he  is  now  en- 
gaged as  a  registered  pharmacist  in  a  drug  store  in  the  city 
of  Chicago."  We  can  imagine  no  plainer  language  to  ex- 
press the  fact  that  he  was  engaged  in  the  active  practice 
of  his  profession,  and  appellant  must  have  overlooked  that 
allegation. 

It  is  also  argued  by  appellant  that  there  is  no  allegation 
in  the  petition  that  the  relator  had  not  retired  from  such 
active  practice  for  a  period  of  more  than  five  years.  In 
view  of  the  allegations  in  the  petition  that  his  certificate 
had  been  renewed  from  time  to  time,  and  the  further  show- 
ing that  he  had  a  certificate  in  the  year  19 15,  it  was  not 
necessary  to  add  to  those  allegations  the  further  averment 
that  he  had  not  retired  from  practice  for  five  years,  etc. 

The  appellant  had  the  right  to  refuse  relator's  certificate 
of  renewal  only  on  these  grounds :  ( i )  Failure  to  pay  the 
required  fee;  (2)  that  he  had  been  proven  to  be  so  ad- 
dicted to  the  excessive  use  of  stimulants  or  narcotics  as  to 
render  him  unsafe  to  handle  or  sell  drugs,  medicines  and 
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poisons;  (3)  that  he  had  been  proven  not  to  be  of  good 
moral  character;  and  (4)  that  he  was  not  engaged  in  the 
active  practice  of  pharmacy.  The  petition  negatived  the 
existence  of  any  and  all  of  such  grounds  of  disqualification, 
and  showed,  in  addition  thereto,  that  the  relator  had  been 
granted  other  renewals  by  the  board  and  had  had  a  renewal 
certificate  for  the  previous  year,  191 5.  The  petition  was 
therefore  sufficient,  in  law,  to  entitle  the  relator  to  the  writ, 
and  the  court  properly  overruled  the  demurrer. 

As  the  petition  showed,  by  positive  averment,  that  ap- 
pellant refused  to  grant  the  renewal  on  the  ground  that  the 
certificate  of  relator  was  found  in  the  possession  of  another 
party,  the  presumption  would  be  that  appellant  regarded  re- 
lator as  otherwise  entitled  to  a  renewal.  (State  Dental 
Exanuners  v.  People,  123  111.  227.)  The  statute  does  not 
authorize  appellant  to  refuse  to  renew  a  certificate  merely 
because  the  same  was  found  in  the  possession  of  some  other 
person.  Appellant  did  not,  by  its  letter  or  otherwise,  un- 
dertake to  show  that  the  same  was  in  possession  of  another 
person  through  any  misconduct  of  the  relator.  Even  if  re- 
lator had  knowingly  failed  to  publicly  exhibit  his  certificate, 
as  required  by  the  statute,  he  would  only  be  required  to 
forfeit  the  statutory  penalty,  and  not  his  right  to  continue 
as  a  pharmacist,  when  he  again  placed  his  certificate  on  ex- 
hibition as  required  by  law. 

The  relator  was  not  required  to  allege  in  his  petition,  as 
insisted  by  appellant,  that  he  was  of  good  moral  character 
and  that  he  was  not  addicted  to  the  excessive  use  of  stimu- 
lants or  narcotics,  as  by  the  previous  examination  by  ap- 
pellant it  must  have  found  in  his  favor  on  those  proposi- 
tions, and  the  presumption  will  continue  until  the  contrary 
is  shown.  His  allegation  in  that  particular,  as  above  re- 
cited, was  therefore  sufficient. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Th^  Pi$opi.E  ex  rel.  The  Chicago  Bar  Association,  Relator, 
vs.  George  A.  B.  Pfuhi.,  Respondent. 

Opinion  Hied  October  24,  ipi6. 

1.  Evidence — when  it  cannot  be  contended  that  the  testimony  is 
equally  balanced.  Where  the  testimony  of  two  witnesses  is  con- 
flicting but  there  are  inherent  evidences  of  the  truth  of  the  state- 
ment of  one  witness  while  the  contradictory  statement  of  the  other 
is  unreasonable  or  carries  with  it  suspicion,  doubt  and  disbelief  as 
to  its  sincerity  and  truth,  it  cannot  be  contended  that  the  testi- 
mony is  equally  balanced  nor  that  there  is  no  preponderance  of 
the  evidence. 

2.  Disbarment — when  attorney  is  guilty  of  betrayal  of  client's 
confidence.  An  attorney  of  experience  is  guilty  of  a  betrayal  of 
the  confidence  of  his  client  and  a  lack  of  care  to  protect  her  prop- 
erty if  he  advises  her  to  loan  her  money  on  an  unsecured  note, 
with  the  result  that  it  is  lost,  where  the  client  was  an  ignorant  for- 
eigner, whose  knowledge  of  English  and  experience  in  business  af- 
fairs were  very  limited  and  who  relied  on  the  attorney's  represen- 
tation that  the  money  had  been  loaned  on  a  real  estate  mortgage. 

Information  to  disbar. 
John  L.  F0GI.E,  for  relator. 
WiLUAM  J.  Moore,  for  respondent. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Relator,  the  Chicago  Bar  Association,  upon  leave  given, 
filed  an  information  in  this  court  seeking  the  disbarment  of 
respondent,  George  A.  B.  Pfuhl,  as  a  member  of  the  bar 
of  this  State.  The  information  contains  but  one  count, 
which  count  charges  respondent  misappropriated  the  sum 
of  $1000  intrusted  to  him  by  Mrs.  Lena  Kozla.  Respond- 
ent answered  denying  the  charge,  and  the  case  was  referred 
by  this  court  to  Roswell  B.  Mason,  a  master  in  chancery 
of  the  circuit  court  of  Cook  county,  as  special  commissioner, 
to  take  the  proofs  and  report  the  same,  together  with  his 
conclusions  based  thereon.    The  commissioner  reported  the 
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evidence,  with  his  conclusion  that  the  same  supported  the 
charge  in  the  information. 

The  proof  taken  and  reported  by  the  commissioner  con- 
sists principally  of  the  testimony  of  Mrs.  Lena  Kozla  and 
respondent.  About  the  year  1896  respondent  was  employed 
as  an  attorney  to  attend  to  the  probate  and  settlement  of 
the  estate  of  Frank  Kozla's  father.  Frank  Kozla  is  the 
husband  of  Lena  Kozla  and  received  from  the  estate  about 
$3500.  His  occupation  was  that  of  a  butcher,  and  his  wife, 
Lena,  appears  to  have  attended  to  the  business  in  his  place. 
The  money  received  from  the  estate  was  put  in  a  safety 
deposit  box  by  Mrs.  Kozla  for  safe  keeping.  The  Kozlas 
bought  some  property  in  Hammond,  Indiana,  and  paid  for 
it  out  of  the  $3500.  Respondent  attended  to  having  the 
abstract  of  title  brought  down  to  date  for  the  Kozlas  and 
assisted  them  in  concluding  the  transaction  for  the  purchase 
of  the  property.  Mrs.  Kozla  testified  that  some  time  after- 
wards respondent  asked  her  how  much  money  they  had 
left,  and  that  she  told  him,  and  he  asked  her  what  they 
would  do  with  it.  She  said  they  would  loan  it  if  they  could 
get  a  good  loan  on  a  first  mortgage.  Through  respondent 
they  loaned  a  man  by  the  name  of  Hayes  $1200,  which  was 
secured  by  a  mortgage  accompanied  by  an  abstract  of  title. 
Mrs.  Kozla  put  the  note,  mortgage  and  abstract  in  a  safety 
deposit  box,  where  they  were  kept  until  the  loan  was  paid 
oflf,  when  the  trust  deed  was  released  by  respondent,  who 
was  the  trustee.  Afterwards  respondent  told  Mrs.  Kozla 
he  had  a  good  personal  friend  who  had  a  feed  store  on  the 
north  side  who  wanted  to  borrow  some  money.  Mrs.  Kozla 
told  him  they  had  $1000  they  could  loan  on  a  first  mort- 
gage, and  respondent  said  the  loan  would  be  made  on  a  first 
mortgage.  The  name  of  the  alleged  borrower  was  Schultz, 
and  Mrs.  Kozla  took  the  money  from  the  safety  deposit 
box  and  turned  it  over  to  respondent  to  make  the  loan. 
He  afterwards  turned  over  to  Mrs.  Kozla  principal  and  in- 
terest notes  executed  by  Schultz  for  $1000,  the  principal 
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payable  in  five  years,  interest  semi-annually,  together  with 
a  paper  or  papers  which  he  represented  to  be  and  which 
Mrs.  Kozla  understood  was  a  first  mortgage.  She  testified 
the  abstract  respondent  showed  her  was  in  a  bound  book 
and  was  left  by  her  with  respondent  because  it  was  bulky 
and  she  could  not  keep  it  in  her  safety  deposit  box.  The 
papers  respondent  gave  Mrs.  Kozla  she  said  were  like  those 
he  gave  her  when  the  loan  was  made  to  Hayes,  and  re- 
spondent said  she  would  have  to  give  the  papers  to  the 
borrower  every  year  when  he  paid  the  interest.  The  wit- 
ness did  not  examine  the  papers  but  put  them  in  her  safety 
deposit  box  in  the  vault  of  a  safety  deposit  company.  Re- 
spondent told  the  witness  that  at  any  time  she  wanted  the 
money  she  could  foreclose  the  mortgage.  When  the  inter- 
est became  due  Mrs.  Kozla  testified  she  went  to  the  vault, 
took  out  one  interest  paper  and  took  it  to  respondent  to 
get  her  interest.  He  said  he  had  not  seen  Schultz  and  wit- 
ness took  the  paper  back  to  the  safety  deposit  box.  After 
another  installment  of  interest  became  due  she  took  the 
coupons  to  respondent  again  and  he  gave  her  $60.  Witness 
then  told  respondent  her  husband  was  not  very  well  satis- 
fied with  the  loan.  Respondent  said  the  borrower  was  his 
personal  friend  and  that  the  loan  was  safe.  No  further 
payment  was  made  to  the  Kozlas  on  this  loan.  She  testi- 
fied she  saw  respondent  a  number  of  times  succeeding  the 
time  this  $60  interest  was  paid  and  he  would  always  say 
the  money  was  safe, — ^that  the  borrower  was  his  personal 
friend  and  that  the  loan  would  be  paid.  After  the  maturity 
of  the  loan  respondent  told  Mrs.  Kozla  he  would  foreclose 
the  mortgage  if  she  would  get  the  papers  for  him.  She 
got  the  papers,  turned  them  over  to  respondent  and  was 
told  by  him  to  come  to  see  him  in  two  weeks.  When  she 
went  to  see  him  the  respondent  told  her  he  had  not  seen 
Schultz,  and  afterwards  sent  to  Mrs.  Kozla  his  personal 
note  for  the  amount  of  the  loan.  She  testified  respondent 
said  he  had  foreclosed  the  mortgage.    Mrs.  Kozla  took  this 
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note  back  to  respondent  and  told  him  her  husband  said  he 
was  not  satisfied  with  it.  Respondent  said  the  note  was  as 
good  as  money  and  that  the  Kozlas  should  not  worry  about 
it.  Mrs.  Kozla  returned  home  with  the  note.  She  after- 
wards visited  respondent  and  protested  they  did  not  want  a 
note  which  was  not  secured  by  a  first  mortgage,  and  re- 
spondent said  he  would  send  a  different  note  before  the 
first  one  was  due,  which  was  six  months  after  its  date.  He 
afterwards  sent  Mrs.  Kozla  another  note  by  mail.  She 
again  visited  respondent  with  both  notes,  gave  him  the  first 
one  executed  and  he  tore  it  up.  She  kept  the  second  note. 
The  second  note  was  also  the  unsecured  personal  note  of 
respondent.  Mrs.  Kozla  testified  she  always  told  respond- 
ent she  and  her  husband  were  not  satisfied  with  his  notes, 
and  he  always  told  her  the  note  was  as  good  as  money, — 
that  he  expected  the  money  from  Schultz  every  day.  Mrs. 
Kozla  testified  that  in  moving,  the  second  note  given  by 
respondent  was  lost  and  he  gave  another  note  in  its  place. 
When  that  note  was  due  it  was  placed  in  the  hands  of  an 
attorney  for  collection  and  a  judgment  taken  against  re- 
spondent on  the  note.  This  was  in  1914,  and  the  judg- 
ment remains  unpaid.  Mrs.  Kozla  testified  respondent  told 
her  the  Schultz  loan  was  secured  by  property  on  the  north 
side, — a  feed  store.  She  never  saw  Schultz  nor  heard  from 
him  except  what  respondent  said.  Mrs.  Kozla  testified  she 
paid  respondent  for  his  services  in  making  the  loans. 

There  is  no  substantial  controversy  except  as  to  the  so- 
called  Schultz  or  Schultz  &  Carlson  loan.  Respondent  tes- 
tified that  after  the  Hayes  loan  was  made  Mrs.  Kozla  told 
him  her  husband  was  not  satisfied  with  the  amount  of  in- 
terest, which  was  six  per  cent ;  that  he  had  heard  they  could 
get  a  better  rate  of  interest  on  small  loans.  Mrs.  Kozla 
talked  with  him  about  short-time  loans  for  one,  two  or  six 
months  and  said  she  understood  a  higher  rate  of  interest 
could  be  obtained  on  such  loans.  Respondent  said  he  knew 
nothing  about  that  or  the  security  that  could  be  obtained 
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for  such  loans.    Mrs.  Kozla  said  she  had  some  money  her 
husband  knew  nothing  about ;  that  he  was  drinking  and  dis- 
agreeable and  she  would  like  to  loan  the  money.    Respond- 
ent said  he  would  keep  the  matter  in  mind  and  let  her  know 
if  he  found  an  opportunity  to  loan  it.     About  two  weeks 
later  he  sent  for  her  and  told  her  he  had  a  customer  for 
a  loan  by  the  name  of  Charles  Schultz ;  that  he  was  a  con- 
tractor and  claimed  to  own  certain  excavating  machinery 
and  concrete-mixing  machinery ;  that  respondent  would  in- 
vestigate to  see  if  he  did  own  it,  which  respondent  believed 
was  good  security  for  the  amount  of  the  loan  desired.    Re- 
spondent testified  he  investigated  Schultz  and  his  property ; 
that  Schultz  wanted  $1000  for  about  sixty  days,  which  he 
would  pay  out  of  the  first  estimate  of  work  on  a  $40,000 
contract  he  had  with  the  Wisconsin  Railroad  Company,  and 
he  was  willing  to  pay  a  liberal  rate  of  interest.    Upon  re- 
porting this  to  Mrs.  Kozla  she  asked  respondent  what  he 
knew  about  Schultz,  and  respondent  told  her  he  had  known 
him  about  two  months  and  that  he  appeared  to  be  substan- 
tial and  all  right.     Mrs.  Kozla  asked  how  much  he  was 
willing  to  pay,  and  respondent  told  her  he  thought  $50  or 
$60.    Mrs.  Kozla  told  respondent  if  he  thought  it  was  all 
right,  to  make  the  loan.    Respondent  told  her  it  was  taking 
a  chance,  but  if  she  was  going  to  make  loans  of  that  kind 
he  thought  Schultz  absolutely  good  and  that  unless  some- 
thing unforeseen  happened  he  would  be  able  to  pay  the  loan 
when  due.    The  loan  for  $1000  was  made  on  a  sixty-day 
note  and  the  money  turned  over  to  Schultz.     Respondent 
testified  Schultz  gave  no  security  for  the  loan, — ^that  he 
simply  gave  his  own  note ;  that  shortly  afterwards  Schultz 
paid  the  note  off  and  paid  $60  for  the  use  of  the  money. 
Respondent  notified  Mrs.  Kozla  he  had  the  money  and  re- 
quested her  to  come  and  get  it.    When  she  came  she  said 
she  would  take  the  $60  and  if  respondent  had  a  chance  to 
loan  the  $1000  he  could  let  her  know.    About  a  week  later 
she  came  to  respondent's  office  and  he  told  her  that  the 
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same  Schultz  and  one  Carlson  had  been  to  see  him;   that 
Carlson  had  a  big  excavating  contract  at  Cedar  Rapids, 
Iowa,  and  he  and  Schultz  were  figuring  on  doing  the  work 
together.     Respondent  told  Mrs.  Kozla  who  Carlson  was; 
that  he  was  associated  with  a  man  who  was  a  civil  engi- 
neer;   that  they  were  dissolving  partnership  and  Carlson 
was  going  in  with  Schultz  because  Schultz  had  the  machin- 
ery  needed  for  the  work  at  Cedar  Rapids.    The  respondent 
talked  the  matter  over  with  Mrs.  Kozla,  and  she  told  him 
he  could  do  what  he  thought  was  right  about  making  a  loan 
of  $1000  to  Schultz  &  Carlson.    Respondent  made  the  loan 
and  took  a  judgment  note  of  Schultz  &  Carlson.     He  tes- 
tified that  a  week  or  so  afterwards  he  told  them  that  as 
they  were  taking  some  of  the  property  out  of  the  State 
they  ought  to  give  a  bill  of  sale  on  it  to  secure  the  loan, 
which  they  did ;   that  respondent  told  Mrs.  Kozla  about  it 
and  gave  her  the  note  and  bill  of  sale.    Nothing  was  ever 
paid  on  the  note.     Respondent  testified  he  endeavored  to 
locate  the  borrowers  and  collect  the  money  but  that  they 
went  out  of  the  State.     Schultz  afterwards  died  and  all 
trace  was  lost  of  Carlson.     Some  of  the  property  which 
he  said  was  covered  by  the  bill  of  sale  was  sold  on  a 
judgment  in  favor  of  some  parties  in  St.  Charles,  Illinois, 
for  money  advanced  Schultz,  and  the  other  machinery  was 
taken  out  of  the  State  and  disappeared  or  was  rendered 
valueless  by  use  and  neglect.    Respondent  testified  he  kept 
Mrs.  Kozla  informed  of  his  efforts  and  of  their  results. 
Mrs.  Kozla  frequently  complained  to  respondent  about  the 
loss  of  the  money  and  said  her  husband  was  dissatisfied, 
and  asked  respondent  to  give  her  some  paper  to  show  to 
her  husband.     Respondent  gave  her  his  personal  note  and 
said  he  would  pay  it  as  soon  as  he  could  after  he  was 
through  with  the  expense  of  caring  for  his  sick  wife,  and 
that  he  did  this  because  it  was  through  his  recommenda- 
tion that  Mrs.  Kozla  lost  her  money.    He  testified  she  went 
away  satisfied.     The  note  was  due  in  one  year,  and  re- 
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spondent  testified  it  was  not  until  the  note  became  due  that 
Mrs.  Kozla  began  to  complain;   that  she  then  told  him  he 
was  not  doing  any  better  than  the  other  parties,  and  re- 
spondent offered  to  give  her  a  new  note  in  place  of  the  old 
one,  and  did  so.    Afterwards  she  told  respondent  they  had 
moved  and  the  note  was  either  lost  or  destroyed  and  asked 
that  he  give  her  another  note,  which  he  did,  and  that  was 
the  note  upon  which  she  took  judgment  against  respondent. 
Respondent  testified  Mrs.  Kozla  brought  him.  the  Schultz 
&  Carlson  note  and  bill  of  sale  and  left  them  with  him  but 
that  she  never  talked  with  him  about  a  foreclosure  with 
reference  to  the  loan;    that  during  his  absence  from  his 
office  for  a  considerable  period  of  time  during  the  illness 
of  his  wife  the  agent  of  his  landlord  took  possession  of 
the  property  and  effects  in  his  office,  and  he  was  never  able 
after  that  to  find  the  note  and  bill  of  sale  although  he  had 
made  diligent  search  and  inquiry.    Respondent  further  tes- 
tified he  never  received  anything  out  of  the  $1000  loan  un- 
less $50  paid  him  by  Carlson  for  legal  services  in  preparing 
a  contract  for  the  Cedar  Rapids  work  was  paid  out  of  that 
loan;    that  he  never  heard  of  a  feed  store  on  the  north 
side  in  connection  with  the  loan  until  the  hearing  before 
the  grievance  committee  of  the  Chicago  Bar  Association. 
He  denied  telling  Mrs.  Kozla  there  was  an  abstract  in  con- 
nection with  the  loan  or  that  the  abstract  was  in  a  book 
in  his  office.    He  denied  telling  Mrs.  Kozla  his  note  was  as 
good  as  money.    He  further  testified  that,  according  to  his 
best  recollection,  about  the  time  his  first  personal  note  be- 
came due  Mr.  and  Mrs.  Kozla  called  together  to  see  him 
and  Kozla  told  him  his  note  was  due  and  he  had  not  paid 
it.     Respondent  replied  he  was  in  no  position  then  to  pay 
it  but  promised  to  do  so.    Kozla  charged  respondent  with 
fooling  him  and  his  wife,  charged  that  he  knew  where  the 
borrowers  were,  and  if  he  could  not  get  the  money  from 
them  he  could  borrow  it  from  someone  else.     Respondent 
denied  that  he  charged  or  received  any  compensation  for 


250  The  People  v,  Pfuhl.  [275  111.' 

the  loans  made  for  the  Kozlas.  He  testified  he  never  ex- 
amined the  records  to  ascertain  if  there  were  any  chattel 
mortgages  or  liens  against  the  property  he  took  the  bill  of 
sale  for;  that  it  was  intended  the  property  should  remain 
in  the  possession  of  the  owners,  and  that  he  never  recorded 
the  bill  of  sale  because  he  knew  the  property  was  to  be 
taken  out  of  the  county,  and  that  he  explained  the  matter 
to  Mrs.  Kozla. 

The  agent  of  the  owner  of  the  building  where  respond- 
ent's office  was,  testified  that  property,  including  a  desk  and 
papers,  was. taken  out  of  the  office  of  respondent  on  a  bill 
of  sale  or  distress  warrant  for  the  rent  which  was  unpaid 
and  was  stored  in  a  basement,  and  it  was  not  very  well 
preserved  or  protected  and  he  thought  some  of  the  things 
taken  decayed  or  were  destroyed. 

In  rebuttal,  Mrs.  Kozla  denied  all  conversation  or  state- 
ments  respondent  testified  he  had  with  or  made  to  her  con- 
cerning Schultz  &  Carlson  and  the  machinery.  She  testi- 
fied the  first  she  ever  heard  of  a  chattel  mortgage  or  bill  of 
sale  was  at  the  hearing  before  the  grievance  committee  of 
the  bar  association.  She  denied  respondent  ever  talked  to 
her  about  hunting  for  Schultz  &  Carlson,  and  it  was  ad- 
mitted she  would  deny  all  conversations  testified  to  by  re- 
spondent except  as  testified  to,  in  substance,  by  her  when 
previously  on  the  witness  stand. 

Eugene  Shubart  testified  he  knew  a  man  by  the  name 
of  Carlson;  that  Carlson  owed  him  some  money  but  dis- 
appeared and  he  was  unable  to  locate  him;  that  while  he 
was  trying  to  find  his  whereabouts  he  communicated  with 
the  respondent,  who  said  he  was  also  looking  for  Carlson, 
and  they  agreed  if  either  located  him  the  other  should  be 
notified. 

Whether  the  charge  in  the  information  that  respondent 
betrayed  the  confidence  of  his  clients  and  converted  to  his 
own  use  the  money  entrusted  to  him  to  loan  depends  largely 
upon  th^  testimony  of  Mrs.  Kozla  and  respondent,    Counsel 
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for  respondent  insists  that  under  the  rule  announced  by  this 
court  in  cases  of  this  character,  to  justify  the  destruction 
of  a  lawyer's  professional  life  by  his  disbarment  the  proof 
must  be  clear  and  satisfactory  not  only  as  to  the  act  charged 
but  also  as  to  the  motive,  and  in  this  case  it  is  claimed  there 
is  no  preponderance  of  evidence  on  the  side  of  the  relator 
but  that  it  is  equally  balanced,  the  merits  of  the  controversy 
depending  upon  the  testimony  of  Mrs.  Kozla  and  respond- 
ent, which  is  conflicting.  It  does  not  necessarily  follow 
that  where  one  party  testifies  to  one  state  of  facts  and  an- 
other to  a  contradictory  state  of  facts  the  evidence  is  equally 
balanced  or  that  there  can  be  no  preponderance  of  testi- 
mony.  If  there  appears  to  be  inherent  evidences  of  the 
truth  of  one  statement  and  the  contradictory  statement  is 
unreasonable  or  carries  with  it  suspicion,  doubt  and  disbe- 
lief as  to  its  sincerity  and  truth,  it  would  be  entitled  to  little 
or  no  credit  and  weight.  Respondent  is  a  lawyer  of  sixteen 
years'  experience.  Mrs.  Kozla  is  a  Bohemian.  She  came 
to  this  country  when  two  years  of  age  and  attended  a  Bo- 
hemian school  a  short  time  when  very  young.  She  can 
read  English  a  little  and  write  her  own  name  but  her  un- 
derstanding of  the  English  language  is  limited,  and  it  is  ap- 
parent that  she  and  her  husband  are  quite  unfamiliar  with 
such  business  transactions  as  loaning  money  on  real  estate 
security.  The  extent  of  Mrs.  Kozla's  knowledge  appears 
to  have  been  that  she  considered  a  first  mortgage  on  real 
estate  good  security,  but  she  appears  to  have  been  entirely 
ignorant  of  the  nature  and  form  of  a  mortgage  or  of  an 
abstract  of  title  to  real  estate.  She  only  knew  that  she  was 
willing  to  loan  the  little  money  they  had  on  the  security  of 
a  first  mortgage  on  real  estate,  and  it  is  apparent  she  de- 
pended upon  respondent  to  attend  to  getting  the  mortgage 
on  property  owned  by  the  borrower  and  accepted  his  state- 
ment upon  this  subject.  It  is  inconceivable  that  respondent 
was  not  aware  of  her  lack  of  knowledge  of  such  business 
transactions  and  of  her  dependence  upon  him.    About  the 
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time  the  $icxx>  loan  was  supposed  to  have  been  made  re- 
spondent was,  according  to  his  own  testimony,  financially 
embarrassed.  His  explanation  of  the  loan  and  the  security 
he  took  is  not  satisfactory.  His  description  of  the  men  to 
whom  he  claims  to  have  loaned  the  money,  at  first  without 
any  security,  and  the  security  he  afterwards  took,  according 
to  his  own  story  shows  such  lack  of  care  and  interest  in 
protecting  his  clients  as  to  deprive  his  statements  of  any 
credit.  He  claimed  the  $1000  was  first  loaned  to  Schultz 
on  his  personal  note,  and  that  all  he  knew  about  Schultz 
was  he  was  a  contractor  and  had  some  machinery  for  use 
in  that  work.  He  thought  Schultz  was  a  nice  fellow  and 
that  he  would  pay  the  note,  which  he  claims  he  did,  where- 
upon he  re-loaned  it  to  Schultz  &  Carlson.  The  only  thing 
Carlson  appears  to  have  had  was  a  contract  for  excavation 
work  at  Cedar  Rapids,  Iowa.  Respondent  testified  the  only 
security  given  for  the  loan  at  the  time  it  was  made  was 
the  personal  note  of  Schultz  &  Carlson.  When  he  later 
took  a  bill  of  sale  on  the  Schultz  excavating  machinery  he 
did  not  record  it.  It  was  understood  between  him  and 
Schultz  &  Carlson  that  the  property  was  to  remain  in  their 
possession  and  that  they  would  take  it  out  of  the  State. 
He  claims  all  this  was  explained  to  Mrs.  Kozla  and  she  de- 
nies any  such  explanation  was  ever  made  to  her.  He  ex- 
plains his  giving  the  Kozlas  his  own  personal  note  on  the 
ground  that  he  felt  that  he  had  been  negligent  in  the  trans- 
action and  was  under  some  moral  obligation  to  them. 

Upon  a  consideration  of  the  testimony  of  the  parties 
we  are  unable  to  say  it  does  not  warrant  the  conclusion 
that  Mrs.  Kozla  told  the  truth  and  that  the  respondent  be- 
trayed the  confidence  of  his  clients  and  converted  the  pro- 
ceeds of  the  Schultz  loan  to  his  own  use. 

The  rule  will  be  made  absolute  and  respondent's  name 
stricken  from  the  roll  of  attorneys. 

Rule  }nade  absolute. 
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The  Calumet  and  Chicago  Canal  and  Dock  Com- 
pany, Appellee,  vs.  Henry  Stuckart,  County  Treas- 
urer, Appellant. 

Opinion  Hied  October  24,  1^16, 

1.  Corporations — rule  as  to  assessment  of  capital  stock  where 
there  are  no  debts.  Under  the  rules  of  the  State  Board  of  Equali- 
zation for  the  assessment  of  capital  stock  of  corporations,  where 
there  are  no  debts  to  be  added  to  the  fair  cash  value  of  the  shares, 
an  assessment  of  the  capital  stock  can  be  made  only  in  case  the 
equalized,  fair  cash  value  of  the  shares  exceeds  the  equalized  valu- 
ation of  its  tangible  property. 

2.  Same — State  Board  of  Equalisation  cannot  assess  tangible 
corporate  property.  The  State  Board  of  Equalization  has  no  au- 
thority to  make  an  assessment  of  the  tangible  property  of  a  cor- 
poration, for  that  is  the  province  of  the  local  assessors, 

3.  Same — when  assessment  of  capital  stock  cannot  be  sustained. 
While  the  State  Board  of  Equalization  is  not  necessarily  bound  by 
the  market  quotations  on  shares  of  stock  in  determining  their  value 
yet  such  quotations  cannot  be  disregarded,  and  an  assessment  of 
capital  stock  made  without  evidence  and  in  violation  of  the  rules 
of  the  board  cannot  be  sustained,  even  though  the  assessment  of 
tangible  property  by  the  assessor  is  regarded  as  lower  than  it 
should  be. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Maclay  Hoyne,  State's  Attorney,  (Morris  Schae^- 
FER,  and  Ernest  Buehler,  of  counsel,)  for  appellant. 

Bentley,  Burling  &  Kumler,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Upon  the  remandment  of  the  case  of  Calumet  and  Chi- 
cago  Canal  and  Dock  Co,  v.  O'Connell,  265  111.  106,  an 
answer  was  filed,  and  after  a  hearing  upon  the  pleadings 
and  evidence  a  decree  was  entered  perpetually  enjoining  the 
collection  of  the  capital  stock  taxes  in  controversy.    An  ap- 
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peal  has  been  taken  from  that  decree  by  Henry  Stuckart, 
who  was  the  successor  of  William  L.  O'Connell  as  county 
treasurer  and  was  substituted  as  defendant  to  the  bill.  The 
allegations  of  the  bill,  which  were  held  sufficient  on  the  for- 
mer appeal  to  justify  the  granting  of  the  relief  prayed  for, 
are  fully  set  out  in  the  opinion  then  filed.  The  assignment 
of  errors  in  the  present  appeal  questions  the  sufficiency  of 
the  evidence  to  sustain  those  allegations. 

There  were  no  debts  of  the  appellee  which,  under  the 
rules  of  the  State  Board  of  Equalization  for  the  assessment 
of  the  capital  stock  of  corporations,  should  be  added  to  the 
fair  cash  value  of  the  shares.  Therefore,  under  those  rules, 
an  assessment  of  the  capital  stock  could  be  made  only  in 
case  the  equalized  fair  cash  value  of  the  shares  of  capital 
stock  exceeded  the  equalized  valuation  of  its  tangible  prop- 
erty, and  the  consideration  of  the  evidence  must  be  directed 
to  that  question. 

During  the  years  covered  by  the  allegations  of  the  bill, 
the  evidence  shows  that  the  shares  of  stock  of  the  appel- 
lee were  listed,  bought  and  sold  on  the  Chicago  Stock  Ex- 
change, which  has  been  the  only  market  for  their  sale.  The 
highest  price  at  which  shares  were  sold  during  that  time 
was  $655^  a  share  and  the  lowest  $40.  The  rules  of  the 
board  authorized  it  to  take  into  consideration  not  only  the 
value  of  the  shares  of  stock  and  the  market  quotations  of 
such  shares,  but  also  the  books  of  the  corporation,  the  re- 
turns made  to  the  Auditor  of  Public  Accounts,  and  such 
other  information  as  the  board  might  have  or  be  able  to 
obtain.  The  board  did  not  request  or  have  access  to  the 
books  of  the  corporation,  and  the  returns  made  to  the  Aud- 
itor of  Public  Accounts  show  that  the  aggregate  value  of 
the  capital  stock  was  less  than  the  aggregate  value  of  the 
tangible  property  of  the  corporation.  There  was  therefore 
no  basis  for  an  assessment  of  capital  stock  unless  the  board 
obtained  and  acted  upon  other  information.  The  chairman 
of  the  capital  stock  committee  of  the  board  and  one  of  its 
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members  testified  before  the  master.  Their  testimony  was 
of  a  very  general  character,  and  indicated  that  if  any  other 
information  was  considered  by  the  board  it  was  not  of  suf- 
ficient importance  to  be  remembered  by  the  witnesses.  The 
chairman  testified  that  he  had  no  specific  recollection  as  to 
what  was  done  with  reference  to  the  assessment  of  the 
capital  stock  of  the  appellee,  but  that,  generally,  where  the 
schedules  filed  showed  the  total  assessed  valuation  of  the 
tangible  property  largely  in  excess  of  the  total  value  of 
the  capital  stock  shown  by  the  schedules,  this  circumstance 
would  cause  the  board  to  investigate,  and  it  would  consult 
different  financial  magazines,  such  as  the  Economist  and 
Poor's  Manual.  Sometimes  it  would  consult  with  bank- 
ers. The  company  owned  no  docks,  wharves,  warehouses 
or  canals.  He  said  that  it  was  assumed  that  it  had  canals 
and  docks,  and  from  the  name  of  the  company  it  was  natu- 
rally assumed  that  it  enjoyed  some  rights  in  connection  with 
the  waters  that  would  be  a  valuable  franchise;  that  the 
appellee  belonged  to  a  class  of  corporations  that  gave  the 
committee  power  to  make  a  different  assessment  than  it 
would  of  a  mercantile  company ;  that  appellee  belonged  to 
the  class  of  corporations  the  board  assumed  to  own  a  fran- 
chise, the  franchise  being  the  right  it  enjoyed  by  having  the 
property  near  a  body  of  water,  and  that  in  arriving  at  the 
value  of  the  capital  stock  of  the  company,  the  value  of  its 
assets,  plus  its  franchise  and  plus  its  special  charter,  were 
elements  that  entered  into  consideration.  This  involves 
practically  a  re-assessment  by  the  State  Board  of  Equali- 
zation of  all  the  tangible  property  of  the  corporation  and 
is  not  in  accordance  with  the  rules  of  the  board.  The  State 
board  has  no  authority  to  make  an  assessment  of  the  tan- 
gible property.  That  is  the  province  of  the  local  assessors. 
The  assessment  of  capital  stock  must  be  made  by  the  board 
in  accordance  with  its  rules.  The  evidence  cited  indicates 
that  the  assessment  was  not  so  made.  It  was  assumed  that 
the  corporation  enjoyed  some  special  rights  by  virtue  of  its 
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charter.     While  the  board  is  not  necessarily  bound  by  the 

market  quotations  of  the  shares  of  stock  in  determining 

their  value,  these  cannot  be  disregarded  and  an  assessment 

made  without  evidence  and  in  violation  of  the  rules  of  the 

board  sustained,  even  though  the  assessment  of  the  tangible 

property  were  regarded  as  lower  than  it  should  be. 

The  decree  was  in  accordance  with  the  evidence,  and  it 

will  be  affirmed.  n  ir       j 

'  Decree  affirmed. 


The  People  ex  rel.  Samuel  P.  Thrasher,  Appellee,  vs. 

Dave  Smith  et  al  Appellants. 

Opinion  filed  October  24,  ipi6. 

1.  Nuisances — court  of  equity  may  enjoin  public  nuisance  at 
suit  of  Attorney  General  or  State* s  attorney,  A  court  of  equity 
has  jurisdiction  to  enjoin  the  maintenance  of  a  public  nuisance  at 
the  suit  of  the  Attorney  General  or  State's  attorney  even  though 
such  maintenance  may  be  punishable  by  indictment. 

2.  Constitutional  law — when  the  legislature  tnay  designate 
agency  to  set  law  in  motion.  Where  the  action  is  one  aflFecting 
the  public  welfare  it  is  within  the  constitutional  power  of  the  legis- 
lature to  designate  the  agency  to  set  the  law  in  motion  on  behalf 
of  the  public,  and  in  an  act  making  bawdy  houses  public  nuisances 
the  legislature  may  confer  on  any  citizen  of  the  county  the  right 
to  file  a  bill  in  equity  enjoining  the  maintenance  of  such  nuisances. 

3.  Same — act  of  1915,  making  bawdy  houses  public  nuisances, 
is  constitutional.  Section  i  of  the  act  of  1915,  (Laws  of  1915, 
P-  371?)  relating  to  bawdy  houses  and  declaring  all  such  places,  and 
the  property  therein,  used  for  the  purposes  mentioned  in  the  act, 
to  be  public  nuisances,  is  an  exercise  of  the  police  power  and  is 
constitutional. 

4.  Same — section  5  of  the  act  making  bawdy  houses  public  nui- 
sances does  not  confiscate  property  without  due  process  of  law. 
Section  5  of  the  act  of  191 5,  making  bawdy  houses  public  nui- 
sances, which  authorizes  a  decree  ordering  that  the  building,  apart- 
ments and  premises  remain  in  the  custody  of  the  court  while  the 
decree  is  in  effect  and  ordering  the  place  closed  by  the  sheriff  and 
the  fixtures  sold  and  the  proceeds,  after  payment  of  costs,  paid  to 
the  owner,  does  not  deprivfe  the  owner  of  his  property  without  due 
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process  of  law,  as  it  is  also  provided  that  an  effort  in  good  faith 
to  abate  the  nuisance  will  prevent  a  decree  to  close  the  place,  and 
that  the  giving  of  reasonable  security  to  immediately  abate  the 
nuisance  and  prevent  its  establishment  or  maintenance  within  a 
period  of  one  year  will  cause  a  vacation  of  the  decree. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

RuDoi^PH  Frankenstein,  and  Maurice  J.  Si^ater,  for 
appellants. 

Sims,  Wewh  &  Godman,  (Ei^wood  G.  Godman,  and 
Daniei<  J.  Ward,  of  counsel,)  for  appellee. 

Mr.  Justice  Dujmn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  defendants  from  a  decree  of 
the  circuit  court  of  Cook  county  overruling  their  demurrer 
to  a  bill  in  equity  filed  under  the  provisions  of  the  act  ap- 
proved June  22,  1915,  entitled  "An  act  regarding  places 
used  for  purposes  of  lewdness,  assignation,  or  prostitution, 
to  declare  the  same  to  be  public  nuisances,  and  to  provide 
for  the  more  effectual  suppression  thereof."      (Laws  of 

1915,  p.  37I-) 

It  is  unnecessary  to  set  forth  the  allegations  of  the  bill, 

for  no  claim  is  made  that  they  are  not  sufficient  to  comply 

with  the  terms  of  the  act,  but  the  appellants'  contentions 

are  that  the  statute  is  imconstitutional  and  void  as  class 

legislation ;  that  it  deprives  the  appellants  of  their  property 

without  due  process  of  law ;  that  it  attempts  to  confer  upon 

a  private  citizen  the  duties  of  the  State's  attorney  and  the 

Attorney  General,  and  that  the  act  attempts  to  prevent  the 

commission  of  a  criminal  offense  by  injunction. 

The  bill  was  not  filed  by  the  State's  attorney  or  th'e 

Attorney  General  but  upon  the  relation  of  a  private  citizen 

of  Cook  county,  under  the  authority  of  section  2  of  the  act. 

Section  i  declares  all  buildings,  apartments  and  places,  and 

876-  X7 
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the  fixtures  and  movable  contents  thereof,  used  for  pur- 
poses of  lewdness,  assignation  or  prostitution,  to  be  public 
nuisances,  and  section  2  authorizes  the  State's  attorney,  or 
any  citizen  of  the  county  in  which  such  a  nuisance  exists, 
to  "maintain  a  bill  in  equity,  in  the  name  of  the  People  of 
the  State  of  Illinois,  perpetually  to  enjoin  all  persons  from 
maintaining  or  permitting  such  nuisance,  and  to  abate  the 
same,  and  to  enjoin  the  use  of  such  building  or  apartment, 
or  such  place  for  any  purpose,  for  a  period  of  one  year: 
*  *  *  Provided,  that  no  such  injunction  shall  issue,  ex- 
cept on  behalf  of  an  owner  or  agent,  unless  it  be  made  to 
appear  to  the  satisfaction  of  the  court  that  the  owner  or 
agent  of  such  building  or  apartment  or  of  such  place,  knew 
or  had  been  personally  served  with  a  notice  signed  by  the 
petitioner." 

The  appellants  contend  that  in  extending  the  right  to 
maintain  the  bill  to  citizens  of  the  county,  only,  many  resi- 
dents of  the  county  who  are  not  citizens,  and  many  property 
owners  who  are  neither  residents  nor  citizens  of  the  county, 
are  deprived  of  the  benefit  of  the  bill.  The  jurisdiction  of 
a  court  of  equity  to  enjoin  the  maintenance  of  a  public  nui- 
sance at  the  suit  of  the  Attorney  General  or  State's  attor- 
ney, even  though  such  maintenance  may  be  punishable  by 
indictment,  cannot  be  doubted,  and  is  recognised  in  Stead 
V.  Fortner,  255  111.  468,  and  People  v.  Clark,  268  id.  156. 
The  action  is  one  affecting  the  public  welfare,  and  it  is 
within  the  constitutional  power  of  the  legislature  to  des- 
ignate the  agency  to  set  the  law  in  motion  on  behalf  of 
the  public.  Carleton  v.  Rugg,  149  Mass.  550;  Littleton  v. 
Frits,  65  Iowa,  488 ;  Ex  parte  Allison,  48  Tex.  Crim.  684. 

The  decree  restrained  the  appellants  from  maintaining, 
using  or  permitting  the  use  of  the  premises  for  the  purpose 
of  lewdness,  assignation  or  prostitution,  and  from  using  the 
building,  apartments  and  premises  for  any  purpose  for  one 
year  from  the  date  of  the  decree,  and  ordered  that  the 
building,  apartments  and  premises  should  remain  in  the  cus- 
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tody  of  the  court  while  the  decree  remained  in  effect.  It 
was  further  ordered  that  the  sheriff  should  remove  all  fix- 
tures and  movable  property  used  in  conducting  the  nuisance 
and  sell  them  at  public  sale,  as  provided  by  law,  and  that 
he  should  close  the  premises  and  keep  them  closed  for  the 
period  of  one  year.  These  latter  provisions  of  the  decree 
were  authorized  by  the  terms  of  section  5  of  the  statute, 
and  it  is  insisted  that  the  appellants  were  thereby  deprived 
of  their  property  without  due  process  of  law. 

The  act  was  an  exercise  oi  the  police  power  of  the  State, 
passed  in  the  interest  of  the  public  welfare,  for  the  preser- 
vation of  good  order  and  public  morals.  The  keeping  of  a 
bawdy  house  was  a  nuisance  at  common  law.  The  legisla- 
ture did  not  exceed  its  powers  in  declaring,  as  it  did  in  the 
first  section,  all  places,  and  the  property  therein,  used  for 
the  purposes  mentioned  to  be  public  nuisances.  The  con- 
tention of  the  appellants  is  that  the  nuisance  is  not  in  the 
property  itself  but  in  the  manner  in  which  it  is  used,  and 
that  the  unlawful  use  may  be  prevented  without  the  con- 
fiscation or  destruction  of  the  property  itself.  The  statute 
does  not  undertake  to  confiscate  or  destroy  property.  The 
personal  property  is  required  to  be  sold  and  the  proceeds, 
after  the  payment  of  costs,  paid  to  the  owner.  The  depri- 
vation of  the  use  of  the  property  for  one  year  as  security 
against  the  continuance  or  renewal  of  the  nuisance  is  not 
an  unreasonable  means  to  that  end,  in  view  of  the  fact  that 
such  deprivation  is  not  absolute.  The  owner  may  be  at 
once  restored  to  the  possession  if  he  will  give  security,  in  a 
reasonable  amount,  to  abate  the  nuisance  immediately  and 
preyent  its  being  established  or  maintained  within  a  year. 
No  injunction  can  issue  and  no  order  to  close  the  place  can 
be  enforced  against  an  owner  who  has  in  good  faith  en- 
deavored to  prevent  the  nuisance. 

Under  the  police  power  the.  State  may  interfere  when- 
ever the  public  interest  demands  it,  and  a  large  discretion 
is  vested  in  the  legislature  to  determine  not  only  what  the 
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interests  of  the  public  require  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests,  the  only  restriction 
being  that  the  interest  of  the  public,  in  general,  requires 
such  interference  and  that  the  means  are  reasonably  neces- 
sary to  the  accomplishment  of  the  purpose  and  not  unduly 
oppressive  upon  individuals.  (Lazvton  v.  Steele,  152  U.  S. 
133;  Durand  v.  Dyson,  271  111.  382.)  Since  the  use  of  a 
building,  and  the  furniture  in  it,  for  the  purpose  mentioned 
in  the  statute  may  properly  be  declared  a  nuisance,  the  legis- 
lature has  authority  to  abate  such  nuisance  and  to  adopt  any 
means  reasonably  adapted  to  prevent  its  recurrence  in  the 
future  which  are  not  unduly  oppressive.  Deprivation  of  the 
possession  and  use  of  the  property  is  certainly  adapted  to 
the  purpose.  It  is  not  unduly  oppressive  under  the  circum- 
stances. There  is  no  summary  proceeding.  Provision  is 
made  for  notice  and  hearing,  and  only  in  case  of  a  willful 
violation  of  the  law  can  the  injunction  be  granted  and  the 
possession  be  taken  from  the  owner  in  order  to  make  the 
injunction  effectual.  An  effort  in  good  faith  to  abate  the 
nuisance  will  prevent  a  decree  to  close  the  place,  and  even 
after  decree  reasonable  security  to  immediately  abate  the 
nuisance  and  prevent  its  establishment  or  maintenance  with- 
in a  period  of  one  year  will  cause  a  vacation  of  the  decree. 
These  results  may  all  be  easily  avoided  by  not  keeping  a 
house  of  prostitution  or  permitting  one  to  be  kept,  and  it 
cannot  be  regarded  as  unduly  oppressive  upon  one  who  has 
willfully  kept  or  permitted  such  a  house,  to  require  him, 
after  a  judicial  determination  of  that  fact,  to  give  security 
for  the  discontinuance  of  the  nuisance  long  enough  to  as- 
sure the  permanence  of  its  abatement  before  he  shall  be 
permitted  to  again  occupy  and  use  the  property  within  a 
year.  Such  a  requirement  does  not  deprive  him  of  his  prop- 
erty without  due  process  of  law.  .        ^^^^^^  affirmed. 
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The  PEOPI.E  ex  rcL  Henry  R.  Vanderburg,  Petitioner,  vs. 
James  J.  Brady,  Auditor,  et  al.  Respondents. 

Opinion  Hied  October  24,  ipi6, 

1.  Civil  service — what  is  not  an  encroachment  upon  the  judi- 
cial power.  The  application  of  the  State  Civil  Service  law  to  a 
deputy  in  the  office  of  the  clerk  of  the  Supreme  Court  is  not  an 
encroachment  upon  the  power  properly  belonging  to  the  judicial 
department. 

2.  Same — constitution  does  not  limit  appointment  of  officers  to 
any  particular  department.  The  constitution  does  not  specifically 
confer  the  power  to  appoint  officers  on  any  department  of  the  State 
government,  nor  does  it  provide  that  the  officers  or  employees  of 
any  department  can  be  appointed  only  by  such  department. 

3.  Same — Civil  Service  act  may  be  constitutionally  applied  to 
deputy  performing  constitutional  duty  of  principal.  The  legisla- 
ture cannot  deprive  an  officer  mentioned  in  the  constitution  of  any 
of  his  powers,  but  it  may  make  reasonable  regulations  in  regard  to 
the  means  by  which  and  the  time,  place  and  manner  in  which  the 
duties  of  such  officer  shall  be  performed,  and  hence  may  make  the 
appointment  of  his  deputies  subject  to  the  Civil  Service  law. 

Farmer  and  Cooke,  JJ.,  dissenting. 
Originai*  petition  for  mandamus. 

George  B.  GilIvEspie,  (Gii<i.espie  &  Fitzgerald,  of 
counsel,)  for  petitioner. 

P.  J.  LucEY,  Attorney  General,  and  George  P.  Ram- 
sey, for  respondents. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Upon  leave  granted  at  the  June  term,  19 16,  Henry  R. 
Vanderburg  filed  a  petition  for  a  writ  of  mandamus  against 
the  Auditor  of  Public  Accounts  and  the  State  Treasurer, 
commanding  the  Auditor  to  draw  and  the  Treasurer  to  pay 
warrants  at  the  rate  of  $125  per  month  from  December  i, 
1915,  to  June  I,  1916,  for  the  salary  of  the  petitioner  as 
docket  clerk  and  book-keeper  in  the  office  of  the  clerk  of 
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the  Supreme  Court  during  that  time.  The  cause  has  been 
submitted  upon  a  demurrer,  to  the  petition,  and  the  ques- 
tion to  be  determined  is  whether  the  position  held  by  the 
petitioner  is  one  within  the  classified  service  of  the  State 
and  subject  to  the  provisions  of  the  Civil  Service  act. 

On  behalf  of  the  petitioner  it  is  contended  that  the  Civil 
Service  act  cannot  constitutionally  apply  to  officers  in  the 
judicial  department  of  the  State  government.  Article  3  of 
the  constitution  provides :  "The  powers  of  the  government 
of  this  State  are  divided  into  three  distinct  departments — 
the  legislative,  executive  and  judicial;  and  no  person,  or 
collection  of  persons,  being  one  of  these  departments,  shall 
exercise  any  power  properly  belonging  to  either  of  the 
others,  except  as  hereinafter  expressly  directed  or  permit- 
ted." The  Civil  Service  act  provides  for  the  classification 
of  all  the  offices  and  places  of  employment  in  the  State 
service,  with  certain  specific  exceptions,  which  do  not  in- 
clude the  position  of  the  petitioner.  It  provides  for  the  ex- 
amination of  applicants  for  the  offices  or  places  so  classified, 
and  for  the  making  of  a  register  by  the  civil  service  com- 
mission of  persons  eligible  to  appointment  to  the  various 
positions  in  the  classified  service  in  the  order  of  their  rela- 
tive excellence  as  determined  by  the  examination.  When- 
ever a  position  in  the  classified  service  is  to  be  filled,  the 
act  requires  the  appointment  of  the  person  standing  highest 
on  this  register,  except  in  the  case  of  laborers.  The  civil 
service  commission,  by  the  making  of  the  list  and  its  cer- 
tification to  the  appointing  officer,  thus  names  the  person 
appointed  to  each  place  in  the  classified  service  of  the  State. 
The  constitution  provides  for  the  election  of  a  clerk  of  the 
Supreme  Court.  A  clerk  of  a  court  is  an  officer  of  the 
court  who  has  charge  of  the  clerical  part  of  its  business 
and  keeps  its  records  and  seal,  issues  process,  enters  judg- 
ments and  orders,  makes  certified  copies  from  the  record, 
etc.  Such  an  officer  manifestly  belongs  to  the  judicial  de- 
partment of  the  State.     He  has  no  duties  in  connection 
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with  the  legislative  or  executive  department.  It  is  there- 
fore insisted  that  to  make  the  appointment  or  removal  of 
the  deputy  of  such  an  officer  dependent  on  the  action  of  an 
officer  in  the  executive  department  is  an  encroachment  upon 
the  power  properly  belonging  to  the  judicial  department. 

The  three  departments  of  our  government,  under  the 
constitution,  stand  upon  an  equal  footing.  Neither  may  ex- 
ercise any  power  of  or  control  over  another  except  as  ex- 
pressly permitted  by  the  constitution.  To  the  judiciary  are 
committed  the  power  and  duty  of  interpreting  the  laws  and 
the  constitution.  The  creation  of  officers,  the  delegation 
and  regulation  of  their  powers  and  duties  and  the  prescrib- 
ing of  the  manner  of  their  appointment  or  election  are 
functions  of  the  legislature,  which  are  restrained  only  by 
the  constitution.  {People  v.  McCtdloitgH,  254  111.  9.)  The 
constitution  does  not  specifically  confer  the  power  to  ap- 
point officers  on  any  department,  and  does  not  provide  that 
the  officers  or  employees  of  any  department  of  the  govern- 
ment can  only  be  appointed  by  that  department.  The  legis- 
lature has  frequently  conferred  on  the  courts  the  power  of 
making  appointments  of  officers  not  belonging  to  the  judi- 
cial department,  as  in  People  v.  Morgan,  90  111.  558,  where 
a  judge  of  the  circuit  court  of  Cook  county  was  authorized 
to  appoint  the  South  Park  Commissioners,  with  power  to 
assess,  levy  and  collect  taxes,  which  are  certainly  not  judi- 
cial powers;  and  People  v.  Hoffman,  116  111.  587,  where 
it  was  held  that  the  power  to  appoint  election  commission- 
ers, who  are  not  judicial  officers,  under  the  City  Election 
law  might  be  constitutionally  vested  in  the  county  courts. 
In  many  cases  the  power  of  the  county  courts  to  appoint 
drainage  commissioners  has  been  sustained.  (Moore  v. 
People  106  111.  376;  Blake  v.  People,  109  id.  504;  Huston 
V.  Clark,  112  id.  344,)  In  Witter  v.  Cook  County  Comrs. 
256  111.  616,  it  was  held  that  the  appointment  and  removal 
of  a  probation  officer  of  the  juvenile  court  of  Cook  county 
were  the  exercise  of  judicial  power,  on  the  ground  that  the 
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judicial  power  includes  the  authority  to  select  persons  whose 
services  may  be  required  as  assistants  to  the  judge  in  the 
performance  of  judicial  duties  and  the  exercise  of  judicial 
power.  Such  officers  were  likened  to  attorneys,  masters 
in  chancery,  receivers,  referees  and  to  similar  officers,  as 
merely  assistants  of  the  courts  in  the  performance  of  judi- 
cial functions,  but  it  was  not  held  that  the  power  extended 
to  all  officers  and  employees  engaged  in  the  service  of  the 
judicial  department.  It  was  said  that  a  sheriff  and  a  clerk 
are  essential  to  a  court  and  to  the  exercise  of  judicial 
power ;  but  the  one  performs  executive  and  the  other  cleri- 
cal duties,  merely.  The  judicial  power  is  exercised  by  the 
judge,  with  such  assistants  as  he  may  lawfully  have  to  aid 
him  in  adjudicating  upon  and  protecting  the  rights  and  in- 
terests of  individuals.  The  clerk  is  not  such  an  assistant, 
and  therefore  not  one  whom  the  independent  exercise  of 
judicial  power  and  the  separation  of  the  judicial  depart- 
ment from  the  other  departments  of  the  government  re- 
quire to  be  appointed  by  the  court. 

The  question  of  the  power  of  the  legislature  to  impose 
upon  the  judiciary  the  duty  of  making  appointments  to  of- 
fices not  of  a  judicial  character  has  been  considered  by  the 
courts  of  last  resort  of  several  States  and  the  conclusions 
reached  have  not  been  harmonious.  In  Iowa,  Maryland, 
Minnesota,  Nebraska  and  Massachusetts  it  has  been  held 
that  the  power  of  appointing  such  officers  cannot  be  con- 
ferred on  the  judiciary  because  such  appointment  does  not 
require  the  exercise  of  judicial  functions.  (Beasley  v.  Rid- 
out,  94  Md.  641 ;  White  v.  Barker,  116  Iowa,  96;  Young 
V.  Brill,  100  Minn.  499;  State  v.  Neble,  117  N.  W.  Rep. 
(Neb.)  723;  In  re  Election  Supervisors,  114  Mass.  247.) 
In  the  latter  case  it  was  held  that  an  act  directing  the  jus- 
tices of  the  Supreme  Court  to  appoint  supervisors  of  elec- 
tions was  unconstitutional,  and  in  State  v.  Washburn,  167 
Mo.  680,  it  was  held  that  an  act  providing  for  the  appoint- 
tnent  of  election  commissioners  by  an  agency  other  than  the 


Cel.  '16.]  The  People  v,  Brady.  265 

executive  power  violated  the  constitutional  division  of  pow- 
ers by  depriving  the  executive  department  of  a  part  of  its 
constitutional  powers.  These  decisions  are  contrary  to  the 
view  which  has  been  uniformly  taken  by  this  court.  On 
the  other  hand,  the  Supreme  Courts  of  Alabama,  Califor- 
nia, Georgia  and  New  Jersey  have  held,  in  accordance  with 
our  decisions,  that  the  power  of  appointment  to  office  is 
not  inherently  an  executive  function,  and  where  the  legis- 
lature is  authorized,  as  it  is  by  section  lo  of  our  constitu- 
tion, to  provide  for  the  appointment  of  all  officers  whose 
appointment  is  not  otherwise  provided  for,  the  power  of 
appointment  may  be  conferred  on  the  judiciary.  Fox  v. 
McDonald,  loi  Ala.  51 ;  Staude  v.  Election  Comrs.  61  Cal. 
313;  Russell  v.  Cooley,  69  Ga.  215;  Ross  v.  Chosen  Free- 
holders, 69  N.  J.  L.  291. 

If  it  is  not  essential  to  the  separation  of  the  powers  of 
government  that  the  judicial  department  should  not  make 
appointments  in  the  executive  department,  then  it  is  not 
essential  to  such  separation  that  the  executive  department 
should  not  make  appointments  in  the  judicial  department  if 
authorized  to  do  so  by  the  legislature.  Article  3  of  the  con- 
stitution includes  in  its  prohibition  each  of  the  three  depart- 
ments of  the  government,  and  its  interpretation  as  to  one 
department  applies  with  equal  force  to  each  of  the  others. 
People  V.  Dunne,  258  111.  441. 

It  is  next  argued  that  the  Civil  Service  act  cannot  con- 
stitutionally apply  to  deputies  performing  the  constitutional 
duties  of  their  principals.  If  article  3  of  the  constitution 
is  not  violated  by  the  appointment  it  is  not  apparent  what 
provision  is  violated.  The  legislature  having  the  constitu- 
tional power  of  prescribing  the  manner  in  which  the  ap- 
pointment shall  be  made,  does  not,  by  doing  so,  interfere 
with  the  clerk  in  the  performance  of  his  constitutional  duty. 
The  legislature  has  always  exercised  the  right  to  regulate 
the  forms  of  procedure  and  the  practice  of  the  courts,  and 
this  right  has  been  recognized  by  the  judiciary.    The  legis- 
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lature  fixes  the  terms  of  court,  the  time  for  the  return  of 
process,  the  manner  of  service,  the  order  of  trial,  provides 
for  the  making  of  separate  dockets,  the  preparation  of  a 
short-cause  calendar,  the  time  of  filing  declarations,  the 
amendment  of  pleadings,  continuances  because  of  counsel 
being  a  member  of  the  General  Assembly,  requires  written 
instructions  to  juries,  provides  for  the  method  of  preserving 
objections  taken  to  decisions  of  the  court  during  the  trial, 
and  in  many  other  ways  has  controlled  the  form,  manner 
and  time  in  which  the  courts  shall  exercise  their  judicial 
authority.  Its  authority  is  not  less  in  the  case  of  the  clerk 
than  in  the  case  of  the  court  or  the  judges.  The  mention 
of  an  officer  in  the  constitution  does  not  place  him  above  the 
law  and  give  him  the  same  control  of  his  office  as  of  his 
private  business.  He  is  a  public  officer  and  the  business  of 
his  office  must  be  conducted  according  to  law.  The  legisla- 
ture may  not  deprive  him  of  the  powers  conferred  upon 
him  by  the  constitution,  but  it  has  power  to  make  reason- 
able regulations  in  regard  to  the  means  by  which,  and  the 
time,  place  and  manner  in  which,  the  duties  of  such  consti- 
tutional officer  shall  be  performed.  The  duties  of  the  clerk 
may  be  performed  by  a  deputy,  and  it  is  not  an  unrea- 
sonable regulation  to  prescribe  reasonable  qualifications  for 
persons  who  may  be  employed  as  deputies  and  removal 
from  office  for  a  lack  of  efficiency  in  the  performance  of 
its  duties.  The  purpose  of  a  competitive  examination  is  a 
legitimate  one  to  secure  competent. service.  It  cannot  be 
reasonably  said  that  the  clerk  is  deprived  of  any  of  the  au- 
thority of  his  office  because  the  work  done  under  his  direc- 
tion is  performed  through  an  agency  selected  by  some  other 
authority. 

The  Civil  Service  law  is  not  subject  to  the  constitutional 
objections  made  against  it,  and  the  writ  of  mandamus  must 
therefore  be  denied.  ^/^i^  denied. 

Farmer  and  Cooke,  JJ.,  dissenting. 
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Edwin  S.  Thomas,  Defendant  in  Error,  vs.  Stephen  D. 

Seaman  et  a/.  Plaintiffs  in  Error. 

Opinion  filed  October  24,  ipi6, 

1.  Contracts — what  is  not  a  waiver  of  the  purchaser's  right  to 
rescind  contract.  If  the  vendor  in  a  contract  for  the  sale  of  land 
is  in  default  for  failure  to  deliver  a  deed  and  abstract  after  the 
purchaser  has  made  his  second  payment  as  called  for  in  the  con- 
tract, the  purchaser  does  not  waive  his  right  to  rescind  the  con- 
tract for  such  default  by  investigating  offers  for  the  land  and 
negotiating  with  third  parties  with  respect  to  selling  or  trading  it. 

2.  Same — what  amounts  to  an  unreasonable  delay.  Where  a 
contract  for  the  sale  of  irrigated  land  provides  that  the  purchaser 
shall  be  entitled  to  possession  of  the  land  and  to  a  deed  and  ab- 
stract of  title  upon  making  his  second  payment,  and  further  pro- 
vides that  in  case  of  a  breach  of  contract  by  the  seller  the  purchase 
price,  and  interest  thereon,  shall  be  received  in  full  satisfaction  of 
all  claims,  and  that  in  case  of  default  by  the  purchaser  he  shall 
forfeit  all  payments,  a  delay  of  more  than  a  year  in  delivering  the 
deeds  is  unreasonable  and  puts  the  seller  in  default. 

3.  Same — right  of  a  purchaser  to  remain  in  possession  after  a 
breach  by  seller.  A  purchaser  of  land  by  remaining  in  possession 
after  the  seller's  default  in  delivering  a  deed  and  abstract  of  title 
does  not  waive  his  right  to  rescind  the  contract  in  accordance  with 
its  terras,  where  the  contract  gives  him  the  right  to  remain  in  pos- 
session so  long  as  he  is  not  in  default,  and  where  his  continuance 
in  possession  was  due  to  the  seller's  insistence  that  there  be  an 
adjustment  of  the  controversy  growing  out  of  the  failure  to  de- 
liver the  deed. 

4.  Same — purchaser  does  not  waive  right  to  rescind  by  negoti- 
ating for  settlement.  A  purchaser  of  land  who  has  a  right,  under 
his  contract,  to  rescind  the  same  for  the  default  of  the  seller  in 
failing  to  deliver  the  deed  does  not  waive  such  right  by  stating 
his  willingness  to  receive  the  deed  under  certain  conditions  in  re- 
gard to  payment  of  damages  which  were  never  complied  with  by 
the  seller.  4 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  Oscar  M.  Torrison, 
Judge,  presiding. 
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Howard  M.  Carter,  and  Francis  W.  Wai^ker, 
(W.  W.  GuRLEY,  of  counsel,)  for  plaintiffs  in  error. 

Haase  &  Howard,  for  defendant  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

Defendant  in  error,  Edwin  S.  Thomas,  brought  suit  in 
the  municipal  court  of  Chicago  against  plaintiffs  in  error, 
Stephen  D.  Seaman  and  Henry  A.  Blair,  to  recover  the 
amount  paid  on  a  written  contract  for  the  purchase  of  an 
8o-acre  tract  of  irrigated  land  in  Conejos  county,  Colorado, 
together  with  eighty  shares  of  capital  stock  of  the  Seaman 
Syndicate  Ditch  Company.  The  action  was  brought  to  re- 
scind the  contract  and  recover  back  .the  purchase  money 
paid,  and  $1000  in  addition  for  improvements  placed  on  the 
land.  A  trial  was  had  before  the  court  and  a  judgment  was 
rendered  in  favor  of  defendant  in  error  for  $3334.25.  A 
motion  for  a  new  trial  was  made  and  overruled  and  judg- 
ment entered  for  the  above  amount.  The  plaintiffs  in  error 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  First 
District,  which  affirmed  the  judgment  of  the  lower  court. 
A  writ  of  certiorari  was  allowed  by  this  court,  and  the  cause 
is  now  in  this  court  pursuant  to  the  mandate  of  such  writ. 

On  March  11,  191 1,  the  defendant  in  error,  Edwin  S. 
Thomas,  of  Washington,  Iowa,  entered  into  the  contract  in 
question  with  Stephen  D.  Seaman,  of  the  city  of  Chicago, 
for  the  purchase  of  the  80  acres  in  question  and  eighty 
shares  of  the  capital  stock  of  the  Seaman  Syndicate  Ditch 
Company,  a  company  that  had  been  formed  to  furnish  water 
for  the  purpose  of  irrigating  these  lands.  The  purchase 
price  of  the  land  was  $5400,-  payable  $1800  on  the  execu- 
tion of  the  contract,  $1200  on  or  before  March  11,  191 2, 
$1200  on  March  11,  1913,  and  $1200  on  March  11,  1914, 
each  of  the  deferred  payments  being  evidenced  by  a  promis- 
sory note  payable  to  the  order  of  Seaman,  the  last  two  notes 
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bearing  interest  at  the  rate  of  six  per  cent  per  annum,  pay- 
able semi-annually.  The  eighty  shares  of  stock  in  the  Sea- 
man S)mdicate  Ditch  Company  were  pledged  as  security  for 
the  payment  of  these  notes.  The  contract  further  provided 
that  when  the  note  due  on  or  before  March  ii,  1912,  was 
paid,  the  buyer  should  be  entitled  to  an  abstract  of  title 
and  warranty  deed  to  the  land,  subject  to  the  existing  rights 
and  reservations  made  in  the  contract  and  the  payment  of 
the  two  remaining  installments  of  the  purchase  price.  It 
also  contained  the  following  among  other  additional  provi- 
sions printed  on  the  back  thereof,  viz. : 

"3.  While  buyer  is  not  in  default  he  may  have  posses- 
sion of  said  premises  and  use  of  water  on  said  ditch  stock 
until  title  by  deed  to  said  land  and  ditch  stock  is  delivered. 

"4.  If  seller  fails  at  any  time  to  carry  out  the  terms  of 
this  contract,  then  all  the  purchase  price,  and  the  interest 
that  has  been  paid  at  such  time,  may  be  returned  to  buyer 
by  seller  in  full  accord  and  satisfaction  of  all  claims  of 
buyer  hereunder. 

"5.  If  the  buyer  fails  to  carry  out  this  contract  all  sums 
theretofore  paid  are  to  be  retained  by  seller  as  rent  and 
liquidated  damages,  and  seller  shall  have  right  to  re-enter 
and  take  possession  of  said  premises  and  terminate  buyer's 
use  of  water  hereunder.  The  seller  may  also,  at  any  time 
buyer  is  in  default  under  this  contract,  terminate  the  same 
by  giving  buyer  notice  by  mail,  directed  to  buyer  at  his 
post-office  address  given  herein. 

"6.  Time  shall  be  the  essence  of  this  contract,  and  if 
at  any  time  the  same  shall  be  forfeited  and  determined  in 
the  manner  above  provided,  the  buyer  hereby  covenants  and 
agrees  to  surrender  and  deliver  up  said  premises  peaceably 
to  seller  immediately  upon  such  termination,  and  if  buyer 
remains  in  possession  of  said  premises  after  such  termina- 
tion he  shall  be  deemed  guilty  of  a  forcible  detainer  of  said 
premises  under  the  statute,  and  shall  be  subject  to  all  con- 
ditions and  provisions  above  stated,  and  to  eviction  and 
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removal,  forcible  or  otherwise,  with  or  without  process 
of  law." 

Defendant  in  error  made  the  first  payment  of  $1800  on 
the  execution  of  the  contract,  and  between  March  11  and 
April  4,  191 1,  entered  upon  the  land  and  began  farming  it. 
On  April  4,  191 1,  he  made  the  second  payment  of  $1200 
and  demanded  of  Seaman  the  abstract  and  deed  to  the  land 
pursuant  to  the  terms  of  the  contract  and  to  which  he  was 
then  entitled  according  to  the  terms  of  the  contract.  No 
deed  or  abstract  was  delivered  to  defendant  in  error  at  that 
time  or  at  any  other  time  until  December  26,  19 12,  when  a 
deed  and  abstract  were  tendered  to  him  at  Fairfield,  Iowa, 
and  refused  by  him  for  the  reason  that  he  claimed  $1200 
damages  for  delay  in  delivering  the  deed  with  a  clear  title 
to  the  land.  In  April,  1912,  defendant  in  error  again  de- 
manded of  Seaman  the  deed  and  abstract,  and  stated  that 
if  the  same  were  not  delivered  at  once  he  would  start  suit 
to  recover  back  the  purchase  money.  This  suit  was  com- 
menced on  June  4,  19 13.  Plaintiffs  in  error  admit  they 
were  in  default  in  complying  with  the  terms  of  the  con- 
tract, but  insist  that  defendant  in  error  has  waived  his  right 
to  insist  upon  such  default  by  reason  of  his  continuing  in 
possession  of  the  property  after  the  time  specified  in  the 
contract  for  the  delivery  of  the  deed  and  abstract,  by  his 
letter  written  to  them  in  respect  to  the  land,  and  by  negoti- 
ations had  with  other  parties  with  a  view  of  selling  or  trad- 
ing the  property  in  controversy  to  them  for  other  land. 

On  July  17,  19 1 2,  a  circular  letter  was  sent  to  defend- 
ant in  error  stating  that  an  adjustment  of  the  difficulties 
among  the  members  of  the  Seaman  syndicate  was  being 
made  and  that  it  was  necessary  to  have  an  exact  statement 
of  the  condition  of  each  account.  In  this  letter  the  purchase 
price  of  defendant  in  error's  land  is  given  as  $5400,  amount 
paid  $3000,  balance  of  $2400  unpaid,  due  March  11,  1913 
and  19 14,  respectively,  with  interest  at  six  per  cent.  The 
letter  further  stated  that  it  was  the  desire  of  the  syndicate 


Oct.  Mt]  Thomas  v.  Seaman.  271 

that  his  rights  as  purchaser  should  be  fully  protected,  and 
it  would  greatly  assist  them  in  so  doing  if  he  would  advise 
them  if  the  statement  showed  his  account  correctly.  On 
August  12,  1912,  defendant  in  error  replied  to  this  letter, 
stating  that  he  had  been  entitled  to  a  deed  for  about  a  year 
and  four  months,  which  he  should  have  received  upon  mak- 
ing the  second  payment ;  that  the  above  account  was  correct, 
only  that  he  was  entitled  to  some  favors,  and  this  must  be 
granted  by  a  liberal  deduction  of  interest,  and  some  damage 
done  his  crops,  amounting  to  $80,  that  they  had  agreed  to 
pay  and  which  he  wished  deducted  from  the  above  amount. 

On  September  28,  19 12,  defendant  in  error  received  a 
letter  advising  him  that  the  Seaman  syndicate  had  been  dis- 
solved and  its  property  divided  up,  a  part  of  it  going  to 
Seaman  and  a  part  of  it  to  Blair,  and  that  the  land  pur- 
chased by  him  was  in  that  allotted  to  Blair,  who  was  arrang- 
ing to  have  the  blanket  mortgage  removed  from  the  lands, 
so  that  within  a  short  time  he  would  be  in  a  position  to 
give  every  purchaser  entitled  thereto  a  deed  to  the  land; 
that  the  business  would  be  continued  along  business  lines, 
which  he  thought  would  be  satisfactory  to  defendant  in  er- 
ror, and  stated  that  he  would  count  on  his  co-operation  in 
the  work,  which  he  trusted  would  be  done  to  their  mutual 
benefit,  and  asked  where  he  expected  to  be  for  the  next 
thirty  days.  On  October  i,  1912,  defendant  in  error  replied 
to  this  letter,  stating  that  he  was  glad  to  learn  the  Seaman 
people  were  getting  things  straightened  out ;  that  he  could 
depend  upon  his  helping  them  all  he  possibly  could,  and 
would  be  glad  to  have  him  call  upon  him  either  at  his  home 
or  at  Fairfield,  Iowa. 

There  are  other  letters  and  telegrams  in  evidence  of 
negotiations  had  between  defendant  in  error  and  O'Connor 
Bros.,  of  Grand  Forks,  North  Dakota,  during  November 
and  December,  1912,  relative  to  a  trade  of  the  80  acres  in 
controversy  in  part  payment  for  320  acres  of  land  in  North 
Dakota.    The  plaintiffs  in  error  were  not  parties  to  these 
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negotiations  and  do  not  appear  to  have  known  of  the  same 
until  after  they  were  terminated,  or  to  have  in  any  way 
altered  their  position  or  conduct  in  the  matter  on  account 
of  the  negotiations  had  between  the  defendant  in  error  and 
O'Connor  Bros.  At  the  time  these  negotiations  were  pend- 
ing plaintiffs  in  error  were  urging  defendant  in  error  to 
make  some  kind  of  a  settlement  of  their  controversy  and 
take  the  land.  When  the  offer  was  made  for  an  exchange 
of  properties  defendant  in  error  had  a  right  to  investigate 
the  advantages  of  such  proposition,  and  might  do  so  with- 
out altering  the  status  of  his  relations  with  plaintiffs  in  er- 
ror or  waiving  his  right  to  rescind  the  contract  by  reason 
of  the  breach  on  the  part  of  plaintiffs  in  error.  We  think 
the  evidence,  therefore,  of  these  negotiations  had  no  ma- 
terial bearing  upon  the  issue  in  this  case  and  that  the  court 
did  not  err  in  disregarding  them. 

By  the  terms  of  the  contract  defendant  in  error  was  en- 
titled to  an  abstract  of  title,  deed  and  possession  of  the 
land  as  soon  as  he  made  his  second  payment.  This  was 
made  on  April  4,  191 1.  On  that  date  he  became  entitled 
to  his  abstract  of  title  and  deed  to  the  property  and  made 
a  demand  on  Seaman  for  the  same  in  accordance  with  the 
provisions  of  his  contract.  Seaman  promised  to  deliver 
them  within  a  few  days  but  failed  to  do  so.  The  evidence 
tends  to  show  that  between  that  time  and  April,  19 12,  de- 
fendant in  error  made  other  demands  upon  plaintiffs  in  er- 
ror for  the  abstract  and  deed,  and  at  each  time  was  put 
off  with  the  promise  that  they  would  be  submitted  within 
a  short  time  or  a  few  days.  It  was  never  done  until  De- 
cember 26,  19 1 2,  or  a  year  and  eight  months  after  defendant 
in  error  was  entitled  to  his  deed  under  the  contract.  By 
the  sixth  clause  of  the  contract  time  was  the  essence  of 
the  contract.  By  the  third  clause  defendant  in  error  was 
entitled  to  possession  of  the  premises  so  long  as  he  was 
not  in  default,  and  by  the  fourth  clause  it  was  agreed  that 
in  case  of  default  of  the  seller  the  purchase  price,  and  in- 
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terest  thereon,  should  be  received  in  full  accord  and  satis- 
faction of  all  claims  under  the  contract.  By  the  fifth  clause 
it  was  provided  that  if  the  buyer  failed  to  carry  out  <he 
contract  all  payments  made  thereunder  should  be  retained 
by  the  seller  as  rent  and  liquidated  damages,  and  that  at  any 
time  the  buyer  was  in  default  the  seller  might  terminate  the 
contract  by  giving  notice  to  him  at  his  post-office  address  as 
given  in  the  contract.  Contracts  of  this  character,  which 
impose  upon  one  of  the  parties  to  it  forfeiture  of  all  of  his 
rights  under  it  in  consequence  of  the  failure  to  literally 
comply  with  its  obligations,  ought  not  to  be  so  construed 
as  to  allow  the  other  party  an  unreasonable  length  of  time 
to  perform  that  part  of  the  contract  which  he  contracted  to 
perform  in  case  of  a  breach  by  him.  In  Harding  v.  Olson, 
177  111.  298,  we  held  that  a  delay  of  four  months  in  deliv- 
ering the  deed  pursuant  to  the  contract  was  an  unreasonable 
delay.  We  think  the  rule  announced  and  applied  there  con- 
trols this  case. 

Plaintiffs  in  error  do  not  deny  that  they  were  in  default 
in  the  performance  of  their  part  of  the  contract  but  rely 
upon  acquiescence  in  the  breach  and  waiver  by  defendant  in 
error  of  such  default.  We  think  the  evidence  fails  to  make 
out  such  case.  Defendant  in  error  insisted,  as  soon  as  he 
made  his  second  payment,  on  being  furnished  with  the  ab- 
stract and  deed  according  to  the  terms  of  his  contract. 
While  it  is  true  the  further  negotiations  between  the  par- 
ties show  a  willingness  to  waive  the  breach  and  receive  a 
deed  upon  certain  conditions,  it  does  not  show  defendant 
in  error  made  an  unqualified  waiver  of  his  right  to  insist 
upon  the  forfeiture  for  such  default.  On  the  contrary,  his 
first  letter  shows  that  he  insisted  damages  must  be  allowed 
him  before  he  would  complete  the  contract.  The  same  in- 
sistence is  found  in  all  the  subsequent  negotiations  between 
the  parties.  Plaintiffs  in  error  never  complied  with  these 
conditions.  The  fact  that  he  remained  in  possession  of  the 
property  after  his  right  to  rescind  had  accrued  is  unimpor- 
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tant  when  it  is  considered  that  he  had  a  right,  under  the 
terms  of  the  contract,  to  enter  as  soon  as  his  second  pay- 
ment was  made  and  to  remain  in  possession  until  he  made 
default  in  his  part  of  the  contract,  and  that  his  continuance 
in  possession  after  his  right  to  declare  forfeiture  accrued 
was  due  to  the  insistence  by  plaintiffs  in  error  that  there 
should  be  an  adjustment  of  the  controversy  growing  out 
of  such  default  in  their  part  of  the  contract. 

For  the  reasons  given,  the  judgments  of  the  Appellate 
Court  and  municipal  court  of  Chicago  will  be  affirmed. 

Judgment  affirmed. 


Herbert  Ashi^ey  et  aL  Appellants,  vs.  The  Board  oi? 

Education  et  al.  Appellees. 

Opinion  filed  October  24,  ipi6. 

1.  Schools — right  to  attend  school  does  not  depend  on  legal 
domicile.  The  schools  are  required  by  statute  to  be  maintained  for 
all  persons  in  the  school  district  over  the  age  of  six  and  under 
twenty-one  years,  and  it  is  not  essential  to  the  right  of  a  child  to 
attend  a  public  school  that  it  should  have  a  legal  domicile  in  the 
place  in  which  the  school  is  held. 

2.  Same — what  residence  required  to  entitle  a  child  to  attend 
school.  The  residence  necessary  to  entitle  a  child  to  attend  public 
school  without  payment  of  tuition  is  not  such  as  would  be  required 
to  establish  a  right  to  vote  or  which  would  fix  the  liability  for  the 
support  of  a  pauper,  but  a  residence,  even  for  a  temporary  pur- 
pose, not  solely  to  enjoy  the  benefits  of  the  free  schools  and  with 
the  intention  of  removal  as  soon  as  that  purpose  is  accomplished, 
is  sufficient. 

3.  Same — what  children  entitled  to  attend  school.  Every  child 
of  school  age  in  Illinois  is  entitled,  without  payment  of  tuition,  to 
attend  the  public  school  in  the  district  in  which  it  actually  resides 
for  the  time  being,  whether  that  be  its  legal  domicile  or  the  legal 
domicile  of  its  parents  or  guardian  or  not. 

4.  Same — children  in  orphans'  home  entitled  to  attend  schools 
of  the  district  where  institution  is  located.  Children  in  an  orphans* 
home  of  a  fraternal  organization,  who  have  been  delivered  by 
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their  parents  or  persons  having  their  actual  custody  to  the  care 
of  the  orphans'  home  for  the  purpose  of  providing  for  their  main- 
tenance and  rearing  in  the  place  where  that  home  is  located  un- 
til they  attain  the  age  of  fifteen  years,  with  no  present  intention 
on  the  part  of  anybody  having  any  authority  or  control  over  the 
minors  that  this  residence  shall  be  changed,  are  all  actual  resi- 
dents of  the  school  district  where  the  orphans'  home  is  located, 
and  are  entitled  to  attend,  without  paying  tuition,  the  free  schools 
of  that  district. 

5.  Equity — what  is  not  a  misjoinder  of  complainants.  Where 
an  order  excluding  children  from  school  affects  all  the  children 
alike  and  their  claims  are  all  governed  by  the  same  legal  rule  and 
involve  similar  facts,  and  where  the  right  sought  to  be  enforced 
is  common  to  all,  the  children  may  all  be  joined  as  complainants 
in  a  bill  to  enjoin  the  enforcement  of  the  excluding  order. 

6.  Same — injunction  a  proper  remedy  where  children  are  or- 
dered excluded  from  school,  A  bill  to  enjoin  the  enforcement  of 
the  excluding  order  is  the  proper  remedy  where  children  have 
been  unlawfully  ordered  excluded  from  school,  as  the  remedy  at 
law  by  petition  for  mandamus  would  be  incomplete  and  inade- 
quate, in  that  during  the  pendency  of  the  suit  the  children  would 
be  deprived  of  the  advantages  of  attendance  at  school,  thereby  en- 
tailing a  damage  incapable  of  estimation  at  law  and  irreparable. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Jesse  E.  Roberts,  (Roberts  &  Swain,  of  counsel,) 
for  appellants. 

S.  P.  Shope,  (F.  S.  McCwry,  of  counsel,)  for  ap- 
pellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellants  are  seventy-nine  children  between  the 
ages  of  six  and  fifteen  years,  inmates  of  the  Illinois  Ma- 
sonic Orphans'  Home  situated  in  LaGrange,  Illinois,  and 
within  school  district  No.  102,  in  the  county  of  Cook,  who 
filed  a  bill  in  the  circuit  court  of  Cook  county  against  the 
board  of  education  of  the  school  district,  its  president  and 
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members  and  the  principal  of  the  schools,  to  enjoin  them 
from  excluding  the  appellants  from  the  schools  of  the  dis- 
trict unless  the  Illinois  Masonic  Orphans'  Home  would  pay 
tuition  for  them,  in  accordance  with  a  resolution  adopted 
by  the  board  of  education.  The  court  sustained  a  demurrer 
to  the  bill  and  dismissed  the  bill  for  want  of  equity. 

It  appears  from  the  bill. that  the  Illinois  Masonic  Or- 
phans' Home  is  a  corporation  organized  under  the  laws  of 
the  State  of  Illinois,  which  is  the  owner  of  real  estate  in 
district  No.  102,  and  has  maintained  on  its  said  real  estate 
a  home  for  the  support,  care  and  custody  of  minor  children 
between  the  ages  of  three  years  and  fifteen  years,  the  chil- 
dren of  Master  Masons,  members  of  the  Order  of  Ancient 
Free  and  Accepted  Masons  in  Illinois,  who  have  been  com- 
mitted to  its  care ;  that  each  of  the  appellants  has  no  other 
home  and  lives  and  resides  permanently  in  the  Illinois  Ma- 
sonic Orphans'  Home;  that  each  of  them  has  no  money, 
property  or  other  means  of  support  and  no  parents  or  rela- 
tives able  to  give  them  the  maintenance  and  care  necessary 
for  children  of  their  ages,  though  in  some  instances  one  of 
the  parents  is  living  and  in  some  both  are  living  but  the 
father  is  insane  or  in  prison  or  has  disappeared,  but  they 
are  all  provided  with  a  home,  food,  clothing  and  care  in 
the  Illinois  Masonic  Orphans'  Home  at  LaGrange  by  the 
trustees  of  said  home,  to  which  they  have  been  voluntarily 
committed  for  the  purpose  of  securing  a  home  and  the  care 
and  attention  they  require  for  their  rearing  and  well  being, 
their  parents  or  other  relatives  or  guardians  having  volun- 
tarily surrendered  the  care,  custody  and  control  of  the  ap- 
pellants to  the  home,  where  the  appellants  must  remain  un- 
der the  control  thereof,  the  parents,  relatives  or  guardians 
of  the  appellants  having  so  consented,  until  they  are  dis- 
posed of  under  the  rules  for  the  conduct  and  operation  of 
such  home,  and  they  have  not  been  sent  there  and  are  not 
there  for  the  sole  purpose  of  attending  the  public  schools 
maintained  in  that  school  district  under  the  laws  of  the 
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State  of  Illinois.  Before  March  20,  191 1,  the  Illinois  Ma- 
sonic Orphans'  Home  had  been  located  in  the  city  of  Chi- 
cago, but  the  Masonic  Grand  Lodge  purchased  the  property 
upon  which  the  home  at  LaGrange  was  erected  and  con- 
structed a  building  thereon  designed  as  a  home  for  the 
children  of  Masons  in  the  State  of  Illinois  similarly  situ- 
ated to  the  appellants,  having  a  capacity  for  accommodating 
about  one  hundred  children,  and  on  or  about  that  date  many 
of  the  appellants  were  taken  from  the  home  in  Chicago  to 
the  home  in  LaGrange.  Many  of  the  appellants  were  resi- 
dents of  the  county  of  Cook  before  their  admission  to  the 
home,  and  all  of  them,  as  well  as  their  parents,  were  resi- 
dents of  the  State  of  Illinois.  Upon  the  removal  of  the 
home  from  Chicago  to  LaGrange  the  inmates  were  admit- 
ted to  the  public  schools  of  the  school  district  without  the 
payment  of  tuition  or  any  demand  therefor,  and  others 
who  subsequently  became  inmates  were  also  admitted  to  the 
schools  in  the  same  way  and  attended  the  schools  without 
objection  on  the  part  of  the  school  authorities  until  Janu- 
ary 24,  1912,  when  the  president  of  the  board  of  trustees 
of  the  home  was  notified  by  the  secretary  of  the  board  of 
education  of  the  passage  of  a  resolution  by  that  board  that 
after  February  i,  1912,  the  trustees  would  be  required  to 
pay  tuition  at  the  rate  of  $35.08  per  annum  for  each  pupil 
attending  the  schools  from  the  home,  less  the  proportion- 
ate share  of  the  school  taxes  paid  by  the  home.  The  tui- 
tion not  having  been  paid  on  March  7,  191 3,  the  secretary 
of  the  board  of  education  notified  the  president  and  trus- 
tees of  the  home  that  unless  payment  or  provision  for  pay- 
ment were  made  before  March  24,  1913,  the  children  from 
the  home  would  be  excluded  from  the  schools. 

The  appeal  is  brought  directly  to  this  court  because  the 
appellants  insist  that  the  resolution  of  the  school  board  is  a 
violation  of  the  right  of  the  appellants  to  free  admission  to 
the  public  schools  under  the  constitutional  provision  which 
requires  the  General  Assembly  to  provide  a  thorough  and 
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efficient  system  of  free  schools  whereby  all  children  of  the 
State  may  receive  a  good  common  school  education. 

Among  the  duties  imposed  upon  school  directors  by  the 
statute  they  are  required  "to  establish  and  keep  in  operation 
for  at  least  seven  months  in  each  year,  and  longer  if  prac- 
ticable, a  sufficient  number  of  free  schools  for  the  accom- 
modation of  all  persons  in  the  district  over  the  age  of  six 
and  under  twenty-one  years  and  to  secure  for  all  such  per- 
sons the  right  and  opportunity  to  an  equal  education  in  such 
schools."  (Kurd's  Stat.  1916,  sec.  114,  p.  2366.)  The 
same  obligation  rests  upon  boards  of  education.  (Kurd's 
Stat.  1916,  sec.  127,  p.  2370.)  The  appellees  insist  that 
only  residents  of  the  school  district  are  entitled  to  the  bene- 
fit of  the  schools  without  the  payment  of  tuition;  that  the 
appellants  are  minors,  who  cannot  voluntarily  change  their 
place  of  residence,  and  that  their  legal  residence  and  domi- 
cile is  in  the  place  where  their  parents  reside;  that  they 
are  entitled  to  attend  schools  in  district  No.  102  only  upon 
being  transferred  to  such  schools,  in  the  manner  authorized 
by  law,  from  the  district  in  which  they  reside,  with  the 
consent  of  the  directors  of  both  districts.  On  the  other 
hand,  the  appellants  contend  that  they  are  bona  fide  resi- 
dents of  district  No.  102,  and  entitled,  under  the  law,  to 
attend  the  public  schools. 

It  is  not  essential  to  the  right  of  a  child  to  attend  the 
public  schools  of  the  State  that  it  should  have  a  legal  domi- 
cile in  the  place  in  which  the  school  is  held.  The  schools 
are  required  to  be  maintained  for  all  persons  in  the  district 
over  the  age  of  six  and  under  twenty-one  years  of  age. 
The  residence  required  under  this  language  is  not  such  as 
would  be  required  to  establish  a  right  to  vote  or  which 
would  fix  the  liability  of  a  township  or  county  for  the 
support  of  a  pauper.  The  right  to  attend  school  is  not  lim- 
ited to  the  place  of  the  legal  domicile.  A  residence,  even 
for  a  temporary  purpose,  in  a  school  district  is  sufficient 
to  entitle  children  of  school  age  to  attend  school.    A  man 
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may  leave  his  home  for  a  temporary  purpose,  and,  accord- 
ing as  the  exigencies  of  his  interests  or  his  business  or  his 
public  or  private  employment  require  or  his  pleasure  dic- 
tates, may  reside  for  a  longer  or  shorter  time  in  a  differ- 
ent part  of  the  State.  He  does  not  thereby  lose  his  legal 
domicile  or  his  right  to  vote  there  at  elections.  Should  he 
become  a  public  charge  the  town  or  county  of  his  legal 
domicile  would  be  liable  for  his  support.  His  children, 
however,  would  not  be  obliged  to  attend  school  in  the  dis- 
trict of  his  domicile.  Within  the  meaning  of  the  School 
law  they  would  be  in  the  district  of  his  temporary  residence 
and  entitled  to  attend  school  without  the  payment  of  tui- 
tion and  without  any  transfer  from  the  district  of  his  domi- 
cile. The  only  requirement,  so  far  as  residence  is  con- 
cerned, is  dwelling  in  the  school  district.  Every  child  of 
school  age  in  the  State  is  entitled  to  attend  the  public 
schools  in  the  district  in  which  it  actually  resides  for  the 
time  being,  whether  that  be  the  place  of  its  legal  domicile 
or  the  legal  domicile  of  its  parents  or  guardian,  or  not. 
This  has  always  been  the  view  which  has  been  held,  so  far 
as  we  are  informed,  by  those  charged  with  the  administra- 
tion of  the  School  law.  In  Bateman's  Common  School  De- 
cisions (ed.  of  1890,  p.  135,)  it  is  said:  "As  a  general 
rule,  the  residence  of  parents  is  the  residence  of  their  chil- 
dren. Boarding  children  in  a  district  does  not,  of  itself, 
entitle  them  to  the  benefits  of  the  free  school  in  said  dis- 
trict.  The  mere  temporary  residence  of  a  family  in  a  dis- 
trict, solely  to  enjoy  the  benefits  of  the  free  schools  and 
with  the  intention  of  removal  as  soon  as  that  purpose  is 
accomplished,  does  not  entitle  the  children  to  the  privileges 
of  said  schools.  The  removal  of  a  portion  of  a  family  from 
the  legal  domicile  to  another  district  in  order  to  send  to 
the  free  schools  thereof  does  not  confer  the  right  to  do  so. 
As  a  general  rule,  the  residence  of  their  parents  is  the  resi- 
dence of  employees ;  hence  the  privilege  of  the  free  schools 
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in  another  district  is  not  acquired  by  placing  children  tem- 
porarily at  service  in  that  district.  This  includes  those  who 
are  placed  in  families  to  attend  school  and  do  chore-work 
for  their  board,  etc.  The  most  liberal  policy  is,  however, 
recommended  toward  this  class  of  children.  The  State  has 
as  much  interest  in  their  education  as  in  that  of  the  more 
favored,  and  although  not  legally  eligible  to  attend  free,  the 
directors  should  permit  them  to  do  so  when  not  inconsistent 
with  the  rights  of  others  and  the  v/elfare  of  the  school. 
Children  who  have  been  apprenticed  or  adopted  into  a  new 
family  or  who  have  been  placed  permanently  in  the  care  of 
others  with  no  intention  of  withdrawal,  or  those  over  whom 
parents  have  relinquished  all  control  from  whatever  cause, 
or  those  who  have  no  parents  or  guardians  or  whose  par- 
ents or  guardians  live  in  another  State  or  country  and  ex- 
ercise no  control  over  their  children,  or  those  who  have  no 
permanent  abode  but  go  from  place  to  place  in  search  of  em- 
ployment and  whose  only  home  is  where  they  find  work, — 
the  children  included  in  all  the  above  classes  are  to  be  enu- 
merated in  the  district  where  they  live  and  are  entitled  to  all 
the  rights  and  benefits  of  the  free  schools  in  said  district." 
The  appellants  are  all  actual  residents  of  school  district 
No.  102  in  the  ordinary  and  popular  meaning  of  that  term. 
They  have  no  other  home.  They  have  lived  there  for  some 
time  with  the  intention  of  remaining  indefinitely  and  have 
no  present  intention  of  going  elsewhere.  They  were  deliv- 
ered by  their  parents  or  relatives  or  persons. having  their 
actual  custody  to  the  care  of  the  Illinois  Masonic  Orphans' 
Home  for  the  purpose  of  providing  for  their  maintenance 
and  rearing  in  the  place  where  that  home  is  located  until 
they  attained  the  age  of  fifteen  years,  and  there  is  no  pres- 
ent intention  on  the  part  of  anybody  having  any  authority 
or  control  over  the  minors  that  this  residence  should  be 
changed.  In  the  case  of  poor  persons  it  is  frequently  nec- 
essary, particularly  when  one  of  the  parents  is  dead  or  dis- 
abled or  for  any  reason  cannot  or  will  not  assist  in  the 
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support  of  his  family,  that  homes  shall  be  found  for  the 
children  in  places  other  than  those  where  the  parents  reside, 
and  under  such  circumstances  the  child  is  entitled  to  be 
enumerated  among  the  school  children  and  to  attend  the 
school  in  the  district  in  which  it  actually  resides,  as  a  mat- 
ter of  right,  not  dependent  upon  the  payment  of  tuition  by 
the  school  district  in  which  the  parents  reside  or  the  con- 
sent of  the  directors  of  that  school  district  or  of  the  direct- 
ors of  the  district  in  which  such  child  actually  resides. 
Cases  have  been  cited  from  other  States  for  and  against 
this  position.  They  are  of  little  value  in  the  determination 
of  this  question  in  the  construction  of  our  own  statute. 

The  appellees  insist  that  the  bill  was  properly  dismissed 
because  of  the  misjoinder  of  the  complainants.  The  right 
sought  to  be  enforced  by  the  bill  is  common  to  all  the  com- 
plainants. The  order  excluding  them  affects  them  all  alike. 
Their  claims  are  all  governed  by  the  same  legal  rule  and 
involve  similar  facts.  They  were  properly  joined  in  the 
bill.  (City  of  Chicago  v.  Collins,  175  111.  445.)  Manda- 
mus would  not  afford  a  complete  and  adequate  remedy  at 
law.  An  action  of  mandamus  could  only  be  sustained  after 
the  board  of  education  had  excluded  the  appellants,  for  the 
purpose  of  requiring  the  board  to  re-instate  them  or  permit 
them  to  return  to  the  school.  In  the  meantime,  during  the 
pendency  of  the  suit,  appellants  would  be  deprived  of  the 
advantages  of  attendance  on  school, — ^a  damage  incapable 
of  estimation  at  law  and  irreparable. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrer 

Reversed  and  remanded,  with  directions. 
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Fred  W.  F1ENH01.D  et  al.  Appellees,  vs.  Joseph  S.  Bab- 
cock, Sr.,  et  al. — (May  H.  Babcock,  Appellant.) 

Opinion  filed  October  24,  ipi6, 

1.  Appeals  and  errors — when  purchaser  at  master's  sale  may 
appeal  to  Supreme  Court  from  order  to  pay  purchase  price  of  land. 
Where  the  purchaser  at  a  master's  sale,  who  is  not  a  party  to  the 
foreclosure  proceeding,  refuses  to  pay  the  balance  of  her  bid  be- 
cause of  alleged  defects  in  the  proceeding  which  might  affect  the 
validity  of  her  title,  she  may,  on  the  ground  that  a  freehold  is  in- 
volved, appeal  to  the  Supreme  Court  from  an  order  of  the  circuit 
court  compelling  her  to  pay  the  balance  of  her  bid. 

2.  Mortgages — what  is  the  proper  practice  where  purchaser  re- 
fuses to  pay  balance  of  bid  at  a  foreclosure  sale.  Where  the  pur- 
chaser of  land  at  a  foreclosure  sale  refuses  to  pay  the  balance  of 
her  bid  it  is  proper  practice  for  the  trial  court  summarily  to  re- 
quire her  to  pay  the  same,  provided  the  master's  deed  conveys  a 
good  title. 

3.  Same — when  validity  of  loans  secured  by  trust  deeds  on  in- 
fant's land  cannot  be  questioned.  Where  a  father,  as  guardian  of 
his  minor  children,  secures  loans  by  trust  deeds  upon  their  land 
to  procure  funds  for  their  education,  the  validity  of  these  loans 
cannot  be  questioned  in  a  collateral  proceeding  by  a  third  party  on 
the  ground  that  it  was  the  father's  legal  duty  to  support  his  chil- 
dren and  that  he  had  no  right  to  borrow  the  money  on  their  land. 

4.  Same — when  the  court  may  order  sale  of  a  portion  of  land 
free  from  equity  of  redemption.  In  a  proceeding  to  foreclose  trust 
deeds  upon  the  lands  of  minors  made  to  secure  loans  for  their  edu- 
cation, if  it  is  clear  the  minors  have  no  property  other  than  the 
land  and  that  they  may  lose  the  whole  inheritance  if  the  land  is 
offered  for  sale  subject  to  the  intervening  life  estate,  the  court 
may,  in  the  exercise  of  its  jurisdiction  over  infants  and  with  the 
consent  of  the  life  tenant,  order  a  sale  of  enough  of  the  land,  with- 
out equity  of  redemption,  to  pay  the  mortgages. 

5.  Equity — courts  of  equity  have  plenary  jurisdiction  over  es- 
tates of  infants.  Courts  of  equity  have  plenary  jurisdiction  over 
the  estates  of  infants,  and  in  exercising  that  jurisdiction  may 
cause  to  be  done  whatever  may  be  necessary  to  preserve  their  es- 
tates and  protect  their  interests. 

6.  Same — equity  has  pozver  to  protect  contingent  interests  of 
persons  not  in  esse.  The  fact  that  persons  may  be  born  in  the 
future  who  may  in  a  certain  contingency  have  an  interest  in  land 
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owned  by  minors  does  not  preclude  a  court  of  equity,  in  order  to 
save  part  of  the  land  for  the  minors,  from  ordering  a  sale,  on  fore- 
closure, of  a  portion  of  the  land  free  from  all  claims,  as  the  court 
has  power,  by  proper  provisions  in  the  decree,  to  protect  the  inter- 
ests of  persons  not  in  esse. 

7.  Notice — rule  in  construing  sufficiency  of  notice  in  chancery 
proceeding.  In  construing  notice  in  a  chancery  proceeding  the 
real  question  is  not  whether  the  notice  is  formally  and  technically 
correct  but  whether  the  object  and  intent  of  the  law  are  substan- 
tially attained  thereby. 

AppEai.  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

H.  G.  Greenebaum,  for  appellant. 

H.  E.  Torrance,  Tuesburg,  Wilson  &  Armstrong, 
Guy  L.  Louderback,  guardian  ad  litem,  and  E.  A.  Sim- 
mons, for  appellees. 

James  T.  Terry,  pro  se, 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  May  H.  Babcock,  the  purchaser 
at  a  master's  sale  held  under  a  decree  of  the  circuit  court 
of  Livingston  county,  from  an  order  of  that  court  that  she 
pay  to  the  master  in  chancery  the  balance  of  her  bid  at 
said  sale  and  interest  thereon,  and  that  in  default  of  such 
payment  execution  should  issue  against  her  therefor. 

March  10,  1899,  Joseph  S.  Babcock,  Sr.,  was  the  owner 
in  fee  simple  of  about  320  acres  of  land  in  Livingston 
county,  subject  to  the  dower  right  of  his  mother,  Mary 
O.  Babcock.  On  that  date,  his  wife  and  mother  joining 
with  him,  he  gave  a  trust  deed  to  Ogden  P.  Bourland  on 
160  acres  of  said  land  to  secure  a  note  of  $5000.  About 
two  years  later  said  Joseph  S.  conveyed  said  land,  subject  to 
said  trust  deed,  to  his  mother.  In  1903  the  mother,  Mary 
O.  Babcock,  died  leaving  a  will,  whereby  she  devised  a  life 
interest  in  said  320  acres  to  her  son,  said  Joseph  S.,  and 
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provided  further  that  "after  his  death  I  give,  devise  and  be- 
queath said  lands  in  fee  simple  to  the  children  of  said  Jo- 
seph S.  Babcock,  share  and  share  alike,  and  should  any 
child  of  said  Joseph  S.  Babcock  die  leaving  children  or  de- 
scendants of  children,  such  descendants  shall  take  the  share 
of  the  parent."  At  the  time  of  these  proceedings  in  the 
trial  court  said  Joseph  S.  Babcock,  Sr.,  had  four  children, 
namely,  Mary  K.,  Joseph  S.,  Jr.,  Bertha  A.  and  Edward  R. 
During  their  minority  he  acted  as  their  guardian,  having 
been  appointed  by  the  county  court  of  Livingston  county. 
Under  leave  of  that  court  he  extended  the  indebtedness 
secured  by  said  trust  deed  five  years,  and  also  executed  a 
note  for  $1200,  individually  and  as  guardian  on  behalf  of 
said  children,  secured  by  another  trust  deed  to  Ogden  P. 
Bourland  on  the  same  160  acres  of  land  covered  by  the 
first  trust  deed.  These  two  notes  came  into  the  ownership 
of  Fred  W.  Fienhold,  conservator  of  Rebecca  Converse. 
Thereafter,  by  leave  of  the  county  court,  these  two  trust 
deeds  were  extended  to  March  i,  1914.  In  October,  1908, 
Joseph  S.  Babcock,  Sr.,  by  leave  of  the  county  court,  exe- 
cuted a  note,  individually  and  as  guardian,  for  $5000,  secur- 
ing the  same  by  trust  deed  to  J.  M.  Lyon  on  the  160  acres 
of  said  land  not  included  in  the  other  two  trust  deeds.  This 
last  named  $5000  note  became  the  property  of  the  Savings 
Bank  of  Peoria.  This  loan  was  given  to  take  up  a  trust 
deed  of  $5000  executed  October  4,  1903,  by  said  guardian 
under  leave  of  the  county  court,  which  last  mentioned  trust 
deed  appears  to  have  been  given  for  the  purpose  of  taking 
up  a  still  earlier  incumbrance  and  for  the  support  and  edu- 
cation of  said  minors.  In  August,  191 1,  Mary  K.  Babcock, 
then  of  age,  quit-claimed  her  interest  in  said  real  estate  to 
her  father.  Later,  in  January,  1912,  individually  and  as 
guardian  of  the  three  minors,  he  gave  a  trust  deed  to  D.  S. 
Myers  on  said  320  acres  of  land  to  secure  a  note  of  $4000. 
At  the  time  of  the  hearing  said  land  was  leased  to  the 
Lewis  McMurray  Packing  Company  for  a  term  ending 
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March  i,  1918,  for  an  annual  rental  of  $2700.  On  April 
II,  19 14,  said  Bourland  as  trustee  and  said  Fienhold  as 
conservator  filed  a  bill  in  the  circuit  court  of  Livingston 
county  asking  for  a  foreclosure  of  the  two  trust  deeds  in 
which  they  were  interested.  A  guardian  ad  litem  was  ap- 
pointed for  the  minor  children  and  answered  in  the  usual 
form.  ,A  cross-bill  was  thereafter  filed  by  said  guardian, 
which  set  forth  that  said  three  minors  were  then  the  own- 
ers of  an  undivided  three-fourths  interest  in  said  320  acres 
of  land,  subject  to  the  life  estate  of  their  father  and  to  the 
provisions  of  the  will  of  their  grandmother  as  to  after- 
born  children,  and  also  subject  to  the  various  trust  deeds 
and  incumbrances  heretofore  set  forth.  In  addition  to  the 
incumbrances  already  referred  to  there  seem  to  have  been 
at  that  time  certain  small  liens  against  various  interests  of 
the  father  and  children  in  said  land,  amounting  to  some- 
thing less  than  $200.  The  cross-bill  further  represented 
that  on  account  of  the  fact  that  the  father  had  the  life 
use  of  the  land  and  said  minors  had  no  other  property,  no 
way  existed  in  which  said  incumbrances  and  interest  thereon 
could  be  taken  care  of  except  by  the  land  itself,  and  that 
therefore  they,  through  said  guardian  ad  litem,  prayed  the 
court  to  authorize  the  master  in  chancery  to  sell  outright 
enough  land,  free  and  clear  of  all  liens  and  without  equity 
of  redemption,  to  clear  up  the  incumbrances  against  the  en- 
tire 320  acres.  After  the  issues  were  joined  the  case  was 
referred  to  the  master  in  chancery,  who  reported  recom- 
mending that  the  complainants  were  entitled  to  foreclosure 
as  prayed  in  the  original  bill,  but  that  if  Joseph  S.  Bab- 
cock, Sr.,  and  his  adult  daughter.  Bertha  A.,  would  stssent 
thereto,  there  should  be  a  public  sale  of  80  acres  outright, 
free  from  all  incumbrances  and  without  equity  of  redemp- 
*  tion,  to  furnish  proceeds  sufficient  to  be  used  in  paying  the 
incumbrances  on  the  whole  320  acres.  The  court  there- 
after entered  a  decree,  which,  as  finally  modified,  found 
that  said  Joseph  S.  and  Bertha  A.  Babcock  would  consent 
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to  the  sale  of  their  interests,  and  that  the  master  in  chan- 
cery, should  sell  outright  120  acres  of  said  land,  free  from 
incumbrances  and  without  equity  of  redemption,  and  should 
use  the  proceeds  thereof  to  pay  off  said  incumbrances,  costs 
and  charges.  The  master  thereafter  reported  that  the  sale 
had  been  held  as  ordered  by  the  decree,  and  that  120  acres 
of  said  land  were  sold  to  May  H.  Babcock,  appellant  here- 
in, for  $19,200.  She  paid  down  ten  per  cent  at  the  time 
of  the  sale,  but  when  the  time  came  to  pay  the  remaining 
ninety  per  cent  she  failed  to  do  so.  On  being  ruled  to  show 
cause  why  she  should  not  be  required  to  pay  the  same  she 
filed  an  answer  alleging  that  the  court  was  without  juris- 
diction to  order  the  sale  of  said  real  estate,  and  particularly 
that  it  was  without  jurisdiction  as  to  the  defendants  Joseph 
S.  Babcock,  Jr.,  and  Mary  K.  Babcock,  on  account  of  ir- 
regularity in  the  service;  that  the  proceedings  were  irregu- 
lar and  void  and  that  she  would  not  obtain  by  the  master's 
deed  a  good  title ;  that  she  had  applied  for  a  loan  on  the 
premises  and  her  application  was  refused  on  the  ground 
that  her  title  would  not  be  good ;  that  the  ten  per  cent  paid 
to  the  master  ought  to  be  returned  to  her  and  the  sale  de- 
clared null  and  void.  The  court,  after  a  hearing,  ruled  that 
she  should  pay  to  the  master  the  remaining  ninety  per  cent 
of  the  purchase  price,  and  interest,  within  twenty  days,  and 
that  on  failure  to  do  so  execution  should  issue  against  her. 
Thereupon  she  perfected  this  appeal. 

The  case  was  properly  brought  direct  to  this  court,  as 
a  freehold  was  involved.  (Schuls  v.  Hasse,  227  111.  156; 
Wakefield  v.  Wakefield,  256  id.  296.)  Under  the  reason- 
ing in  the  case  last  referred  to,  the  trial  court  followed  a 
proper  practice  in  requiring  the  bidder  summarily  to  pay 
her  bid  if  the  master's  deed  conveyed  to  her  a  good  title. 
(See,  also,  12  Ency.  of  PI.  &  Pr.  65;  24  Cyc.  45,  and 
cases  cited. ) 

Counsel  for  appellant,  while  not,  in  terms,  questioning 
the  jurisdiction  of  the  circuit  court  as  to  the  subject  mat- 
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ter,  apparently  by  indirection  raises  the  question  by  insist- 
ing that  it  was  the  duty  of  the  father,  under  the  law,  to 
maintain  and  educate  his  minor  children.     The  argument 
on  this  point,  as  we  understand  it,  is,  in  effect,  that  the 
loans,  and  the  trust  deeds  securing  the  same,  were  improp- 
erly authorized  by  the  county  court  and  that  therefore 
these  proceedings  are  without  authority.     It  may  be  con- 
ceded that  it  was  the  legal  duty  of  the  father  to  support 
the  minor  children  if  he  was  able  to  do  so,  but  counsel  has 
cited  no  authority,  and  we  know  of  none,  which  would  per- 
mit appellant,  under  circumstances  such  as  here  shown,  to 
question  the  validity  of  the  loans  in  question.    There  is  no 
satisfactory  proof  in  the  record,  even  though  it  were  com- 
petent in  this  proceeding,  to  show  that  the  father  was  able 
to  maintain  and  educate  his  children.     No  showing  of  any 
kind  is  made  or  any  authority  cited  tending  to  prove  that 
the  loans  secured  by  the  mortgages  were  not  duly  and  prop- 
erly authorized  by  the  county  court.     A  suit  to  foreclose 
these  mortgages  was  rightly  instituted,  and  it  is  clear  that 
the  minors  had  no  other  property  or  resources  to  resort  to 
in  order  to  prevent  foreclosure.    Manifestly,  therefore,  un- 
less some  steps  out  of  the  ordinary  were  taken  they  might 
lose  their  whole  inheritance.    With  this  situation  before  it 
the  trial  court  exercised  its  undoubted  equity  jurisdiction 
over  the  property  of  the  minors  and  entered  the  decree  of 
sale  of  the  120  acres  of  land  here  in  question.    This  court 
has  frequently  stated  that  courts  of  equity  have  plenary 
jurisdiction  over  the  estates  and  persons  of  infants,  and  in 
exercising  that  jurisdiction  may  cause  to  he  done  whatever 
may  be  necessary  to  preserve  their  estates  and  protect  their 
interests.     {Chapman  v.  American  Surety  Co,  261  111.  594, 
and  cited  cases.)     The  trial  court's  finding  that  it  was  for 
the  benefit  of  the  minors  to  enter  the  decree  in  question  is 
amply  supported  by  the  facts  in  this  record.     The  only 
question  that  can  be  raised  here  is  whether  all  necessary 
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parties  were  before  the  court  at  the  time  the  decree  was 
entered. 

Counsel  argues  that  under  the  will  of  Mary  O.  Babcock 
a  contingent  remainder  in  this  property  was  left  to  the 
children  of  Joseph  S.  Babcock,  Sr.,  and  that  even  though 
persons  not  yet  in  esse  might  be  bound  if  the  necessary 
parties  were  brought  into  court,  still  in  such  case  the  plead- 
ings must  ask  for  such  action  by  the  court  and  the  decree 
must  make  provision  for  their  protection  by  substituting 
the  funds  derived  from  the  property  and  preserving  it  to 
the  extent  necessary  to  satisfy  such  interests  if  they  there- 
after arise.     We  do  not  deem  it  necessary  to  pass  on  the 
qustion  whether,  imder  said  will,  said  children  received  a 
vested  remainder,  subject  to  open  up  to  let  in  the  interests 
of  after-born  children,  or  whether  the  remainder  was  con- 
tingent.   In  any  event,  those  who  were  not  actually  before 
the  court  in  this  case  must  be  held  to  be  bound  by  the  doc- 
trine of  representation.    As  was  said  by  this  court  in  Hale 
V.  Hale,  146  111.  22^^  that  doctrine  is  especially  applicable 
"where  the  persons  not  before  the  court  are  only  possible 
parties  not  in  esse,  and  where  the  interests  of  all  parties  in 
being  require  a  decree  which  will  completely  and  finally  dis- 
pose of  the  subject  matter  of  the  litigation.     Such  possible 
parties  cannot,  as  a  matter  of  course,  be  brought  before  the 
court  in  person,  and  it  would  be  highly  inconvenient  and 
unjust  that  the  rights  of  all  parties  in  being  should  be  re- 
quired to  await  the  possible  birth  of  new  claimants  until 
the  possibility  of  such  birth  has  become  extinct.     If  per- 
sons in  being  are  before  the  court  who  have  the  same  in- 
terest and  are  equally  certain  to  bring  forward  the  entire 
merits  of  the  question,  and  thus  give  such  interests  effective 
protection,  the  dictates  both  of  convenience  and  justice  re- 
quire that  there  should  be  a  complete  decree."     (See,  also, 
to  the  same  effect,  Hopkins  v.  Patton,  257  111.  346;  Thomp- 
son V.  Adams,  205  id.  552;    Denegre  v.  Walker,  214  id. 
113;   Temple  v.  Scott,  143  id.  290.)     It  would,  indeed,  be 
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a  strange  doctrine  to  hold  that  a  court  of  equity  could  not 
preserve  the  interests  of  the  minors  in  this  property  and 
give  legal  title  to  a  part  of  the  land  in  order  to  save  the 
balance,  because  certain  persons  not  now  in  esse  might  pos- 
sibly in  the  future  have  some  interest  in  the  land.  Such  a 
holding  would  certainly  be  detrimental  to  the  unborn  chil- 
dren if  it  resulted  in  losing  the  entire  estate  in  which  such 
after-born  children  might  possibly  have  an  interest.  There 
is,  however,  ample  authority,  as  we  have  seen,  for  the  hold- 
ing we  have  made  on  this  point.  But  even  if  there  were 
not,  the  jurisdiction  in  equity  does  not  depend,  alone,  on 
precedent.  {Gavin  v.  Curtin,  171  111.  640.)  As  was  said 
in  the  case  cited,  a  court  of  equity  will  not  suffer  a  right 
to  exist  without  a  remedy.  There,  as  here,  there  was  a 
mortgage  on  premises  from  which  there  was  no  income. 
There,  as  here,  there  was  a  title  subject  to  certain  contin- 
gencies. There,  as  here,  the  whole  inheritance  was  threat- 
ened and  the  court  asserted  its  equity  jurisdiction  in  order 
to  save  a  part  of  the  inheritance.  Moreover,  the  original 
decree  herein  provided  that  the  master  in  chancery  should 
hold  all  such  moneys  received  from  the  proceeds  of  such 
sale  to  await  the  further  order  of  the  court.  When  the 
trial  court  proceeds  to  enter  a  decree  as  to  the  distribution 
of  such  money,  it  can  protect  the  interests  of  persons  not 
in  esse  in  that  portion  of  the  proceeds  which  shall  remain 
after  paying  the  loans  secured  by  the  trust  deeds  and  the 
costs  and  such  other  proper  charges  as  the  court  shall  order 
paid  out  of  such  proceeds. 

Counsel  for  appellant  argues  that  jurisdiction  of  one  of 
the  necessary  defendants  was  not  properly  obtained  under 
a  certain  affidavit  for  publication.  He  also  insists  that 
there  was  a  defect  in  a  published  notice  as  to  certain  of 
the  defendants,  and  that  therefore  these  parties  were  not 
properly  before  the  court.  This  court  has  held  that  in  con- 
struing notices  in  chancery  proceedings  the  real  question  is, 
and  should  be,  not  whether  the  notice  is  formally  and  tech- 
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nically  correct,  but  whether  the  object  and  intent  of  the  law 
were  substantially  attained  thereby.  (Gage  v.  People,  223 
111.  410,  and  cases  cited.)  We  think  the  published  notice 
complained  of  was  sufficient  under  these  authorities.  The 
title  which  the  purchaser,  May  H.  Babcock,  will  receive  un- 
der the  deed  from  the  master,  as  directed  by  the  decree  of 
sale,  will  be  good  as  against  all  persons  designated  in  the 
bill  of  complaint  herein  as  defendants,  and  also  as  against 
all  persons  not  in  esse  who  might  claim  under  the  will  of 
Mary  O.  Babcock. 

The  order  and  decree  of  the  circuit  court  will  therefore 
be  affirmed.  ^^^^^^  affirmed. 


Morris  Bernstein,  Defendant  in  Error,  vs,  Isaac  Broth- 
man,  Plaintiff  in  Error. 

Opinion  filed  October  24,  ipi6. 

Workmen's  compensation — when  the  legality  of  the  Industrial 
Board's  action  cannot  be  inquired  into  by  circuit  court.  Upon  ap- 
plication to  the  circuit  court  to  enter  judgment  on  the  award  of 
the  Industrial  Board  the  legality  of  the  Industrial  Board's  action 
cannot  be  inquired  into,  as  the  two  methods  of  review  provided 
in  section  19/  of  the  Workmen's  Compensation  act  are  exclusive. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Morris  K.  Levinson,  for  plaintiff  in  error. 

Litzinger,  McGurn  &  Reid,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  April  18,  1916,  a  judgment  was  entered  in  the  cir- 
cuit court  of  Cook  county  in  favor  of  Morris  Bernstein 
against  Isaac  Brothman  for  $737.31  and  costs,  being  the 
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amount  of  an  award  of  the  Industrial  Board  under  the 
Workmen's  Compensation  act,  together  with  attorneys'  fees 
and  costs.  The  cpurt  certified  that  the  cause  in  his  opin- 
ion was  one  proper  to  be  reviewed  by  the  Supreme  Court. 
Brothman  has  sued  out  a  writ  of  error. 

The  decision  of  the  Industrial  Board  was  rendered  on 
September  2,  19 15.  The  transcript  of  the  record  shows 
that  Brothman  sued  out  a  writ  of  certiorari  from  the  cir- 
cuit court  of  Cook  county,  but  a  review  upon  that  writ  was 
barred  because  it  was  not  sued  out  until  February  8,  19 16, 
more  than  four  months  after  the  thirty  days  allowed  by 
the  statute  for  that  purpose.  Upon  the  application  for 
judgment  in  the  circuit  court  on  the  award  the  plaintiff 
in  error  insisted  that  the  award  should  be  held  void  and 
that  the  Industrial  Board  was  without  jurisdiction  because 
neither  the  decision  of  the  board  nor  the  testimony  con- 
tained any  evidence  that  the  plaintiff  in  error  was  an  em- 
ployer or  the  defendant  in  error  an  employee  within  the 
meaning  of  the  Workmen's  Compensation  act  and  the  plain- 
tiff in  error  was  not  engaged  in  a  hazardous  occupation  or 
business  as  defined  by  that  act.  We  have  recently  held  that 
the  two  methods  of  review  of  the  decision  of  the  Indus- 
trial Board  provided  by  section  19  of  the  Workmen's  Com- 
pensation act  are  exclusive,  and  that  the  circuit  court,  on 
an  application  for  a  judgment  upon  an  award,  cannot  in- 
quire into  the  legality  of  the  Industrial  Board's  action.  Fitt 
V.  Central  Illinois  Public  Service  Co.  273  111.  617. 

The  circuit  court  properly  entered  judgment  on  the 
award,  and  this  judgment  is  affirmed. 

Judgment  affirmed. 
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Oscar  M.  Voorhees,  Plaintiff  in  Error,  vs.  David  C. 
Campbell  et  al.  Defendants  in  Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec,  6,  ipid, 

1.  "Fraud— when  fiduciary  relation  is  established  party  receiv- 
ing benefit  must  show  absence  of  fraud.  Transactions  between  a 
party  and  one  bearing  a  fiduciary  relation  to  him  are,  upon  motion 
of  the  dependent  party,  prima  facie  voidable  upon  grounds  of  pub- 
lic policy,  and,  the  fiduciary  relation  being  established,  the  burden 
of  proof  is  upon  the  one  receiving  the  benefit  to  show  an  absence 
of  fraud  by  establishing  such  facts  as  will  satisfy  the  court  that 
the  dealing  was  at  arm's  length  or  that  the  transaction  was  had 
in  the  most  perfect  good  faith  and  was  equitable  and  just. 

2.  Same — what  does  not  show  that  sale  of  land  was  in  good 
faith.  Where  the  agent  and  his  principal  in  a  land  deal  occupy  a 
fiduciary  relation  and  the  agent  is  the  dominant  party  the  trans- 
action will  not  be  held  to  have  been  in  good  faith,  where  the  evi- 
dence shows  that  the  agent  took  advantage  of  the  confidence  re- 
posed in  him  and  grossly  misrepresented  the  value  of  the  property 
and  falsely  represented  that  it  was  owned  by  a  third  party,  whereas 
he,  in  fact,  owned  it  himself. 

3.  Same — laches  will  not  apply  until  the  discovery  of  the  fraud. 
Where  a  cause  of  action  arises  from  fraud,  laches  will  not  apply 
in  equity  until  the  discovery  of  the  fraud  or  until  the  fraud  could 
have  been  discovered  by  the  exercise  of  reasonable  diligence. 

4.  Same — failure  to  use  diligence  to  discover  fraud  is  excused 
where  fiduciary  relation  exists.  The  failure  to  use  diligence  to 
discover  fraud  is  excused  where  there  is  a  relation  of  trust  and 
confidence  which  renders  it  the  duty  of  the  party  committing  the 
fraud  to  disclose  the  truth  to  the  other. 

5.  Same — when  acts  by  defrauded  party  will  not  be  held  to  be 
an  affirmance  of  his  contract.  Acts  done  by  a  defrauded  party  in 
furtherance  of  the  contract  before  he  is  in  possession  of  the  facts 
relative  to  the  fraud  are  not  an  affirmance  of  the  contract  such  as 
will  bar  relief  in  a  suit  instituted  by  him,  after  discovering  the 
fraud,  to  rescind  the  contract  on  that  ground. 

6.  Same — when  paying  taxes  on  property  purchased  will  not 
estop  party  to  rescind  contract.  It  is  the  duty  of  one  who  receives 
the  title  to  property  to  pay  the  taxes  on  it,  and  one  who  pays  taxes 
on  land  which  he  was  fraudulently  induced  to  buy  will  not  thereby 
be  held  to  have  affirmed  his  contract,  since  if  he  fails  to  pay  the 
taxes  he  will  be  unable  to  restore  the  property  as  he  received  it. 


Dic.M6.]  VooRHEES  V.  Campbell.  293 

7.  Same — a  party  seeking  to  rescind  must  tender  ivhat  he  re- 
ceived under  the  contract.  Where  a  party  discovers  that  fraud  has 
been  practiced  upon  him  in  making  a  contract  he  should  tender 
what  he  received  under  the  contract  as  a  condition  to  its  rescission. 

8.  Same — what  does  not  prevent  rescission  of  contract.  The 
rescission  of  an  executed  contract  for  the  purchase  of  a  large 
number  of  vacant  lots  from  a  real  estate  agent  who  owned  them 
and  who  continued  to  handle  the  property  for  the  non-resident 
complainant  is  not  precluded  by  the  fact  that  some  of  the  lots 
have  beeiT  sold  to  third  parties  where  the  complainant  offers  to 
return  to  the  defendant  all  the  money  received  from  the  sales,  as 
in  such  case  the  purchase  money  will  take  the  place  of  the  lots, 
and  the  defendant,  having  negotiated  the  sales,  cannot  say  they 
sold  for  an  inadequate  price. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  Taylor,  Jr.,  Judge,  presiding. 

CivULAND,  Lee  &  Phelps,  for  plaintiff  in  error. 

Tenney,  Harding  &  Sherman,  for  defendants  in 
error. 

« 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  July  8,  1908,  Oscar  M.  Voorhees,  the  plaintiff  in 
error,  filed  his  bill  of  complaint  in  the  circuit  court  of  Cook 
county  against  David  C.  Campbell,  John  A.  Campbell  and 
Charles  P.  Campbell,  the  defendants  in  error,  for  rescis- 
sion of  an  executed  contract  of  sale  of  certain  real  estate 
by  defendants  in  error  to  plaintiff  in  error  on  the  ground  of 
fraud  perpetrated  upon  plaintiff  in  error  by  defendants  in 
error.  Defendants  in  error  answered  the  bill,  denying  the 
charges  of  fraud.  Replication  was  filed  to  the  answer,  and 
the  cause  was  referred  to  the  master  to  take  the  evidence 
and  report  the  same,  together  with  his  findings,  to  the  court. 
The  master  found  that  no  fiduciary  relation  existed  between 
plaintiff  in  error  and  defendants  in  error  at  the  time  the 
real  estate  in  question  was  purchased  by  plaintiff  in  error ; 
that  no  material  false  representations  were  made  by  defend- 
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ants  in  error  to  plaintiff  in  error  at  any  time;  that  plain- 
tiff in  error  had  knowledge  of  all  the  facts  upon  which  he 
relies  in  this  suit  as  early  as  1904,  1905  and  1906,  and  is 
therefore  guilty  of  laches;  that  the  parties  cannot  be  placed 
in  statu  quo,  and  it  would  therefore  be  inequitable  to  grant 
the  relief  sought;  that  plaintiff  in  error  is  not  entitled  to 
any  relief  and  that  the  bill  should  be  dismissed  for  want 
of  equity.  Exceptions  filed  to  the  master's  report  were 
overruled  and  a  decree  was  entered  by  the  court  dismissing 
the  bill  for  want  of  equity.  The  record  of  the  circuit  court 
has  been  brought  here  for  review  by  writ  of  error. 

Defendants  in  error  were  at  the  time  of  the  transactions 
between  them  and  plaintiff  in  error,  and  had  been  for  some 
years  prior  thereto,  engaged  in  the  real  estate  business  in 
the  city  of  Chicago.  Their  business  was  conducted  under 
the  name  of  the  Campbell  Investment  Company.  Plaintiff 
in  error  was  a  clergyman,  then  residing  in  the  State  of  New 
Jersey  but  now  residing  in  the  city  of  New  York.  Dur- 
ing the  year  1894  ^he  defendants  in  error  began  to  send  to 
the  plaintiff  in  error  circular  letters  concerning  real  estate 
which  they  were  offering  for  sale  in  and  about  Chicago. 
Plaintiff  in  error  finally  became  interested  in  the  invest- 
ments offered  by  defendants  in  error  in  these  circular  let- 
ters, and  in  January  or  February,  1898,  wrote  to  defend- 
ants in  error.  Upon  receipt  of  the  letter  from  plaintiff  in 
error  the  defendants  in  error  sent  one  of  their  agents  to  call 
upon  plaintiff  in  error  at  his  home  in  New  Jersey,  and  as 
a  result  of  negotiations  between  plaintiff  in  error  and  this 
agent,  plaintiff  in  error  on  March  10,  1898,  purchased  from 
defendants  in  error  two  lots  in  Beverly  Hills,  in  Chicago, 
for  $950  cash,  and  received  a  deed  therefor  executed  by 
John  A.  Campbell,  one  of  the  defendants  in  error.  Before 
purchasing  these  lots  plaintiff  in  error  wrote  to  certain  per- 
sons residing  in  Chicago  whose  names  had  been  furnished 
him  by  defendants  in  error  as  references,  one  of  them  be- 
ing a  clergyman,  and,  according  to  his  testimony,  received 
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"very  flattering  references"  from  these  persons.  Plaintiff 
in  error  did  not  personally  investigate  these  lots  before  pur- 
chasing them  and  did  not  personally  meet  any  of  the  de- 
fendants in  error,  but  relied  upon  the  letters  which  he  had 
received  regarding  the  honesty  and  integrity  of  defendants 
in  error  and  the  statements  made  by  defendants  in  error  in 
their  circular  letters  and  the  representations  made  by  their 
agent  through  whom  plaintiff  in  error  purchased  the  lots. 
Thereafter  occasional  letters  passed  between  plaintiff  in  er- 
ror and  defendants  in  error  with  reference  to  the  lots,  and 
each  year  plaintiff  in  error  received  notice  from  defendants 
in  error  of  the  taxes  due  on  the  lots  and  plaintiff  in  error 
paid  these  taxes. 

For  some  time  prior  to  1902  defendants  in  error  were 
interested  in  a  subdivision  known  as  Oaklawn,  lying  outside 
the  city  of  Chicago.  On  May  3,  1900,  defendant  in  error 
Charles  P.  Campbell  obtained  title  to  block  35,  lots  23  to 
34,  inclusive,  of  block  40,  block  41,  block  37,  except  lot  12, 
and  block  38,  except  lots  3  and  42,  in  Minnick's  Oaklawn 
subdivision  of  a  certain  tract,  by  deed  from  Victor  L.  Cun- 
nyngham,  for  an  expressed  consideration  of  one  dollar. 
The  revenue  stamps  affixed  to  the  deed  show  that  the  real 
consideration  for  these  lots  and  blocks  was  between  $4500 
and  $5000.  From  a  release  deed  executed  by  Edwin  G. 
Lancaster,  trustee,  to  Charles  P.  Carppbell  on  March  18, 
1902,  it  appears  that  at  the  time  Charles  P.  Campbell  pur- 
chased the  above  described  property  from  Cunnyngham  he 
mortgaged  the  same  to  secure  a  loan,  the  amount  of  which 
is  not  disclosed  by  the  record  before  us.  Thereafter,  on 
September  24,  1900,  block  37,  except  lot  12  thereof,  and 
block  38,  except  lots  3  and  42  thereof,  were  sold  by  the 
master  in  chancery  under  decree  in  a  chancery  suit  brought 
by  Ella  M.  Sutherland,  to  Charles  P.  Campbell  for  $1900, 
and  deeds  therefor  issued  to  Campbell  December  26,  1901. 

Under  date  of  January  14,  1902,  defendants  in  error 
sent  plaintiff  in  error  a  letter  reading  as  follows ; 
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"We  have  been  thinking  for  some  time  of  selling  or  trading 
your  lots  19  and  20,  in  block  27,  Hilliard  &  Dobbins*  subdivision, 
Beverly  Hills.  We  are  free  to  confess  that  the  real  estate  market 
in  Chicago  has  not  been  as  active  for  the  past  two  years  as  we 
thought  it  would  be,  but  it  is  beginning  now  to  pick  up  quite  a 
good  deal;  inquiries  are  stronger  and  sales  are  being  made.  Of 
course,  one  has  to  pick  the  location  yet  before  he  can  find  prop- 
erty that  is  at  all  active. 

"For  the  past  three  years  we  have  been  at  quite  a  considerable 
expense  in  the  way  of  improving  a  subdivision  known  as  *Oak- 
lawn,'  about  which  we  have  undoubtedly  written  you.  It  is  in  the 
southwestern  part  of  the  city  of  Chicago  and  is  exceptionally  de- 
sirable for  a  residence  district.  There  are  local  conditions  that 
make  it  desirable,  also,  from  an  investment  point  of  view.  We 
have  purchased  in  the  neighborhood  of  fifteen  hundred  lots  in  all, 
and  only  recently  have  we  had  offered  to  us  what  we  consider  to 
be  an  exceptional  bargain  in  acres  that  join  our  subdivision  on  the 
south.    This  is  a  five-acre  block  and  a  two  and  a  half-acre  block. 

"I  enclose  a  plat  of  our  subdivision  proper,  and  have  marked 
just  where  blocks  37  and  38  are.  Block  37,  you  will  notice,  is 
south,  just  across  the  street  from  our  block  29.  Lots  in  block  29 
have  sold,  and  are  selling,  for  $400  and  $440  each.  The  average 
price  of  the  lots  in  this  block  has  been  $420.  There  are  but  five 
lots  left  in  the  block,  so  you  can  see  the  forty-five  lots  have  sold 
for  $18,060. 

"There  is  a  slight  difference  in  the  lay  of  the  land,  however, 
between  blocks  29  and  37  and  38.  Blocks  37  and  38  pitch  a  little 
bit  to  the  south,  and  the  southern  part  of  these  two  blocks  is  not 
quite  such  high  ground  as  is  block  29,  although  it  is  all  good.  The 
west  half  of  block  38  sold  the  early  part  of  last  month  for  $1400 
an  acre,  and  the  person  who  purchased  it  considered  he  was  get- 
ting a  bargain  in  these  acres. 

"We  have  the  other  seven  and  one-half  acres  for  sale,  and  I 
think  I  have  gotten  the  owner  to  consent  to  take  your  two  lots  in 
block  27,  Beverly  Hills,  as  part  trade  on  these  acres.  The  price  of 
the  acres  would  be  $10,500.  I  have  told  the  owner  that  I  thought 
we  could  handle  his  acres  provided  he  would  take  your  lots  in 
block  27  for  $2100.  I  figured  your  lots  this  way  in  order  that  you 
might  have  a  fifth  interest  in  these  acres,  provided  you  decided  to 
take  them.  This  is  with  the  understanding  that  you  can  organize 
a  syndicate,  say,  of  four  other  men  in  your  town,  letting  each  of 
them  go  in  for  $2100.  These  acres  will  subdivide  into  sixty-three 
lots,  and  I  have  figured  that  all  the  lots  will  readily  sell  at  an  av- 
erage of  $300.  They  certainly  ought  to  if  the  property  just  across 
the  street,  north,  sells  for  $420. 

"We  would  undertake  to  sell  the  property  for  such  a  syndicate, 
at  such  figures,  upon  the  following  basis :  That  their  money  should 
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be  returned  to  them,  with  six  per  cent  interest  added,  before  any 
portion  of  the  profits  should  be  divided,  but  that  we  should  take 
out  of  the  gross  selling  price: 

"First,  the  exact  cost  of  putting  the  property  on  the  market; 
and  this  would  not  be  great,  because  the  property  is  improved,  has 
sidewalks,  graded  streets  and  trees,  so  the  only  expense  would  be 
advertising,  commissions,  taxes,  abstracts,  etc. 

"Second,  the  return  of  the  money  invested,  with  six  per  cent 
interest  on  same  from  the  time  it  was  invested,  to  the  syndicate, 
and  after  that  a  division  of  the  profits  between  the  syndicate  and 
the  Campbell  Investment  Company. 

"I  do  not  know,  Mr.  Voorhees,  that  I  could  get  such  a  trade 
through,  but  I  have  been  talking  it,  and  if  you  could  see  your  way 
clear  to  form  such  a  syndicate,  raising  $8400  cash,  we  would  en- 
deavor to  complete  the  trade.  This  property  is  on  the  market  only 
for  a  limited  time,  for  I  am  confident  it  will  be  sold.  The  west 
two  and  one-half  acres  of  block  38  were  sold  within  nine  days 
after  the  property  was  offered.  This  has  not  been  offered  to  any- 
one else  that  we  know  of. 

"I  wish  you  would  write  me  at  once  regarding  this  proposed 

Campbell  Investment  Company, 

C.  P.  Campbell. 

"P.  S. — It  might  be  wise  for  you  to  come  on  to  Chicago  and 
look  at  this  property.  We  would  only  be  too  glad  to  have  you 
come  if  you  could." 

The  plat  referred  to  in  this  letter  showing  the  terri- 
tory called  Oaklawn  and  the  location  of  blocks  37  and  38 
with  reference  to  Oaklawn  was  inclosed.  Upon  this  plat 
appeared  the  following  written  or  printed  matter:  "The 
part  by  the  lake  is  being  prepared  in  highest  manner  by 
Col.  J.  F.  Foster,  landscape  architect.  Drains,  sewers,  ar- 
tesian water-works,  electric  light  works,  macadam  streets 
and  cement  or  broken-stone  sidewalks,  native  trees,  supple- 
mented by  rows  of  trees  in  the  streets,  ornamental  plan- 
tations on  island  and  shore,  the  stream  of  surface  water 
turned  into  the  sewer,  the  surplus  artesian  water  turned 
into  the  lake,  and  the  hills  and  woods  made  the  most  of. 
This  part  is  between  the  railroad  track,  Ninety-fifth  street. 
West  Fifty-fourth  street  and  West  Fifty-sixth  street.  The 
rest  is  only  improved  in  the  usual  manner :  streets  and  side- 
walks made,  but  not  paved,  and  rows  of  trees  planted.** 
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On  January  17,  1902,  the  defendants  in  error  and  Theo- 
dore P.  Shonts,  who  was  related  to  defendants  in  error,  en- 
tered into  a  contract  whereby  defendants  in  error  agreed 
that  Shonts  should  hold  certain  property  of  defendants  in 
error,  including  their  Oaklawn  property,  as  security  for 
money  then  loaned  and  to  be  loaned  by  Shonts  to  defend- 
ants in  error,  and  thereafter,  on  January  22,  1902,  Charles 
P.  Campbell  conveyed  to  Shonts  all  property  standing  in 
his  name  in  Minnick's  Oaklawn  subdivision.  While  the 
deed  of  January  22  was  filed  for  record  in  Cook  county 
soon  after  its  execution,  it  appears  that  it  was  not  properly 
indexed  in  connection  with  blocks  37  and  38,  which  fact 
thereafter  gave  rise  to  controversy  concerning  who  was  the 
holder  of  the  record  title  at  the  time  of  the  conveyance  of 
these  blocks  to  the  plaintiff  in  error,  hereinafter  mentioned. 
From  the  testimony  gf  Shonts  and  Charles  P.  Campbell 
given  before  the  master  it  appears  that  Shonts  had  arranged 
with  one  of  the  Chicago  banks  to  extend  credit  to  defend- 
ants in  error,  Shonts  guaranteeing  payment  of  the  same, 
and  that  the  contract  and  conveyance  above  mentioned  were 
executed  for  the  purpose  of  securing  Shonts  upon  his  guar- 
anty to  the  bank,  and  that  Shonts  never  had  any  other  in- 
terest in  the  property  involved  in  this  controversy. 

The  reply  made  by  plaintiff  in  error  to  the  letter  of 
January  14  from  defendants  in  error  was  not  offered  in 
evidence.  Thereafter,  under  date  of  January  20,  1902,  de- 
fendants in  error  sent  the  following  letter  to  plaintiff  in 
error : 

"Your  prompt  reply  to  my  letter  of  the  14th  inst.  is  received. 
I  was  especially  anxious  that  you  make  this  trade  for  your  two 
lots  in  Beverly  Hills  for  two  reasons:  (i)  You  were  selling  your 
lots  in  Beverly  Hills  at  a  good  price.  The  percentage  that  you  are 
receiving  on  your  lots,  as  you  undoubtedly  have  figured,  was  larger 
and  better  than  you  could  possibly  h^ive  expected.  (2)  You  were 
getting  in  trade  seven  and  one-half  acres  of  property  that  would 
subdivide  into  sixty-three  lots,  which,  if  sold  for  $300  per  lot, 
would  be  a  selling  price  of  $18,900. 
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"The  facts  about  the  property  were  given  in  my  former  letter, 
and  from  these  you  can  see  why  I  thought  the  lots  would  sell  for 
$300  each.  Anyone  purchasing  at  that  figure  would,  I  feel  sure, 
make  a  good  per  cent  on  his  investment  In  fact,  we  would  recom- 
mend any  of  our  clients  to  purchase  lots  at  this  price.  But  for  the 
sake  of  argument  let  us  put  the  price  at  $250  per  lot.  This  would 
make  the  selling  price  $15,750.  You  are  really  purchasing  prop- 
erty for  $10,025.  This  allows  you  $1250  for  your  lots  in  block  27, 
Beverly  Hills,  with  five  years*  interest  on  your  investment  at  six 
per  cent,  so  that  the  net  profit  on  this  investment,  if  the  lots  only 
sold  for  $250  each,  would  be  $5725. 

"If  it  were  possible  for  us  to  get  the  owner  of  this  land  to  sell 
only  the  five  acres  and  allow  you  this  much  for  your  lots  we  would 
do  it,  and  if  you  have  a  proposition  to  make  on  that  basis,  at  the 
same  rate  per  acre,  and  you  will  so  state  to  us,  we  will  see  what 
can  be  done.  Were  we  in  your  place  we  would  make  a  proposi- 
tion on  the  five  acres  for  $7500,  taking  your  two  lots  in  exchange 
for  $2100,  making  $5400  that  you  would  have  to  raise.  We  would 
also  make  a  proposition  on  a  time  purchase,  viz.,  one-third  cash 
and  the  balance  in  one  and  two  years.  We  know  we  could  get  five 
per  cent  on  the  deferred  payments. 

"The  investment  looks  to  be  exceptionally  good  and  we  are 
confident  we  can  do  well  for  you  in  this.    Let  us  hear  from  you, 

"         '    6      •  Campbei.!*  Investment  Company, 

C.  P.  Campbell." 

Plaintiff  in  error  answered  this  letter  on  January  30, 
1902,  stating,  among  other  things,  the  following:  "I  do 
not  doubt  in  the  least  the  value  of  your  proposition  but  I 
still  feel  estopped  from  making  efforts  to  raise  money  on 
investment.  I  cannot  feel  that  it  is  the  proper  thing  for  me 
to  do,  and  I  am  not  possessed  of  the  means  in  my  own 
right  to  enter  into  the  project  alone.  It  is  not  that  I  do 
not  have  need  of  such  profits  that  seem  quite  certain  in  a 
case  like  this,  for  such  would  be  doubly  acceptable.  I  might 
ask  what  in  your  judgment  would  be  the  time  required  to 
put  the  lots  on  the  market  and  sell  them, — ^that  is,  from 
your  experience  how  long  would  the  money  be  tied  up?" 
The  answer  sent  by  defendants  in  error  to  the  letter  of 
January  30  was  as  follows : 

"We  have  yours  of  the  30th  relative  to  the  investment  we  of- 
fered you  in  ours  of  the  20th.     Frankly,  Mr.  Voorhees,  we  will 
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state  that  we  have  been  holding  this  property  awaiting  your  deci- 
sion. Three  other  people  have  been  looking  at  it,  but  we  have  not 
given  very  much  encouragement  to  them  because  we  were  anxious 
to  know  your  final  decision  in  the  matter. 

"The  movement  of  real  estate  in  this  particular  section  has 
been  very  free,  caused  by  the  development  of  the  Stickney  Trans- 
fer Yards,  immediately  north  of  our  Oaklawn  property.  We  wish 
you  would  read  carefully  the  enclosed  leaflet  about  these  transfer 
yards.  You  cannot  help  but  increase  values  rapidly  if  you  induce 
tremendous  corporations  to  come  within  sixteen  blocks  of  your 
property  and  spend  millions  of  dollars  in  developing  a  gigantic  en- 
terprise there.  This  is  what  has  been  done  very  near  our  Oaklawn 
property.  The  general  public,  however,  does  not  know  so  much 
about  Stickney  and  what  is  being  done.  In  the  early  spring  their 
announcements  will  be  made.  We  think  those  who  buy  now  in 
Oaklawn  are  buying  just  a  little  ahead  of  the  market. 

"Answering  your  question,  will  state  that  we  cannot  tell  exactly 
how  long  it  will  take  us  to  sell  the  lots  in  this  seven  and  one-half 
acres  should  you  purchase  them,  but  if  they  sell  as  rapidly  as  did 
the  east  two  and  one-half  acres  of  block  38,  leaflet  of  which  we 
enclose,  the  property  will  not  be  on  the  market  more  than  sixty 
or  ninety  days.  We  placed  these  lots  on  the  market  about  two 
weeks  ago  and  they  have  been  snapped  up  by  investors. 

"As  to  the  number  of  lots  we  have  already  sold  in  Oaklawn, 
will  state  that  we  have  disposed  of  about  350  out  of  the  525  we 
originally  had  there.  We  are  not  now  offering  to  sell  any  of  them, 
as  we  wish  to  hold  what  we  have  there  until  activity  begins  around 
Stickney. 

"If  we  thought,  Mr.  Voorhees,  that  there  was  a  likelihood  of 
your  being  able  to  purchase  these  acres  or  to  organize  a  syndicate, 
and  you  would  like  to  have  our  Mr.  E.  H.  Bouton  come  to  New 
Jersey,  we  would  be  glad  to  have  him  do  so.  He  expects  to  be  in 
western  Pennsylvania  the  first  of  next  week,  but,  of  course,  we 
would  not  want  him  to  go  to  New  Jersey  and  be  at  this  expense 
unless  there  was  a  likelihood  of  the  deal  going  through.  We  could 
furnish  you  hundreds  of  testimonials  from  people  who  have  in- 
vested through  us  and  who  have  made  good  per  cent  on  their 
money.  We  would  like  for  you  to  get  in  on  these  acres,  because 
it  looks  as  though  we  could  make  you  a  large  per  cent,  not  only 
on  what  money  you  have  already  invested  but  upon  what  you 
would  invest. 

"Let  us  know,  please,  by  return  mail,  if  possible,  if  you  want 
our  Mr.  Bouton  to  come  on  to  Three  Bridges.  If  so,  we  will  wire 
him  by  Wednesday  of  next  week,  etc. 

Campbeli*  Investment  Company, 

C.  P.  Campbell." 
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On  February  5,  1902,  plaintiff  in  error  replied,  in  part, 
as  follows:  "In  reply  would  say  that  I  have  not  made 
very  great  progress  in  the  syndicate  matter,  though  the  case 
is  not  quite  as  hopeless  as  it  seemed.  I  thank  you  for 
your  interest  in  the  matter,  and  while  I  am  not  in  a  posi- 
tion to  suggest  that  your  representative  come  on  here  as 
you  propose,  I  will  venture  one  more  question, — t.  e.,  if 
money  should  be  paid  in  installments,  as  you  suggested, 
what  amount  would  be  required  on  first  payment  and  when 
would  payment  have  to  be  made?  If  the  matter  is  still 
open  I  should  be  glad  to  know  exact  conditions  or  terms 
that  can  be  secured.  If  this  comes  too  late  you  will  have 
the  satisfaction  of  knowing  that  the  failure  was  not  due 
to  your  lack  of  interest.  I  only  regret  that  I  cannot  say 
yes  at  once." 

After  receiving  the  letter  of  February  5  the  defendants 
in  error  on  February  8,  1902,  wrote  the  plaintiff  in  error 
as  follows : 

"Our  Mr.  Bouton  was  delayed  on  his  trip  to  western  Pennsyl- 
vania. *  *  *  He  expects  to  be  in  Pittsburg  on  Tuesday  morn- 
ing. *  *  *  If  you  reply  at  once  to  this  letter,  asking  him  to 
come  to  Three  Bridges,  N.  J.,  we  will  have  him  go  down. 

"In  my  letter  to  you  of  January  20th  I  suggested  that  your 
two  lots  at  Beverly  Hills  be  turned  in  on  five  of  the  seven  and 
one-half  acres,  putting  your  lots  at  $2100.  I  find  that  the  owner 
of  these  seven  and  one-half  acres  will  not  sell  any  part  of  them 
but  desires  to  dispose  of  them  all.  I  have  gotten  him  to  agree  to 
take  your  lots  at  $2100  on  the  seven  and  one-half  acres,  leaving 
a  balance  of  $8400,  one-third  of  this  amount  to  be  paid  in  cash, 
balance  in  one  and  two  years,  with  five  per  cent  interest  on  de- 
ferred payments. 

"Now,  Mr.  Voorhees,  these  are  the  terms  we  have  gotten  from 
him.  It  may  be  that  he  would  make  better  terms;  we  do  not 
know;  but  we  cannot  get  him  to  vary  a  bit  in  his  price.  The 
deal  must  be  closed  by  the  20th  at  latest,  and  the  one-third  cash 
payment  will  have  to  be  made  at  that  time. 

"As  I  wrote  you  in  my  letter  of  the  ist,  I  think  I  know  ex- 
actly where  we  can  sell  these  acres.  All  we  would  have  to  do 
would  be  to  offer  them.  We  wanted  to  turn  your  lots  in  on  these 
at  this  time,  and  we  think  it  is  a  good  thing  for  you. 

Campbell  Investment  Company, 

C.  P.  Campbell." 
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On  February  ii,  1902,  plaintiff  in  error  acknowledged 
receipt  of  the  letter  of  February  8,  and  stated  that  as  he 
had  not  been  able  to  secure  the  promise  of  the  necessary 
funds  so  as  to  accept  the  offer,  he  did  not  feel  justified 
in  wiring  defendants  in  error  to  have  their  representative 
come  to  Three  Bridges ;  that  he  was  anxious  to  sell  his  lots 
at  a  good  figure  and  wondered  if  this  was  the  only  oppor- 
tunity to  dispose  of  them ;  that  he  could  give  no  assurance 
that  would  warrant  defendants  in  error  in  holding  the  tract 
for  him,  and  that  unless  the  defendants  in  error  received  a 
message  from  him  by  the  following  Friday  "you  had  best 
count  me  out  of  the  deal.  I  do  not  wish  to  stand  in  the 
way  of  your  disposing  of  your  option  elsewhere." 

On  February  18,  1902,  defendants  in  error  sent  a  let- 
ter to  plaintiff  in  error,  signed  by  C.  P.  Campbell,  contain- 
ing the  following:  "I  have  again  seen  the  owners  of  the 
property  referred  to  in  our  correspondence  and  have  gotten 
them  to  agree  to  extend  the  time  for  the  closing  of  this 
deal.  I  have  told  them  that  I  have  it  practically  sold,  but 
I  must  have  more  time  about  it."  After  referring  to  the 
fact  that  Bouton  was  then  in  Pittsburg  and  that  the  writer 
desired  him  to  call  upon  plaintiff  in  error  and  assist  in  clos- 
ing up  the  matter,  the  letter  continued:  "I  am  inclosing 
you  some  expressions  from  people  with  whom  we  have 
done  business  in  the  last  few  months.  These  persons  have, 
you  can  see,  been  able  to  turn  their  investments  and  are 
very  much  pleased  with  them.  I  can,  I  know,  do  as  well 
by  you  if  not  a  great  deal  better."  Plaintiff  in  error  re- 
plied to  this  letter  under  date  of  February  21,  1902,  stating 
that  he  would  be  glad  to  see  the  representative  of  defend- 
ants in  error  if  they  felt  it  worth  while  to  send  him;  that 
there  were  many  questions  in  his  mind  that  the  represen- 
tative would  no  doubt  be  able  to  answer.  Under  date  of 
February  24,  1902,  defendants  in  error  wrote  plaintiff  in 
error  that  on  account  of  illness  Bouton  had  been  unable  to 
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call  upon  him  but  that  plaintiff  in  error  could  expect  him 
in  a  short  time. 

On  February  27,  1902,  plaintiff  in  error  wrote  defend- 
ants in  error  inquiring  whether  there  was  a  possibility  of 
receiving  from  the  sale  of  lots  sufficient  to  meet  the  de- 
ferred payments,  and  whether  he  was  correct  in  his  under- 
standing that  defendants  in  error  would  receive  no  regular 
commission  for  selling  the  lots  "and  only  receive  your  re- 
muneration when  the  deal  is  completed, — L  e.,  you  trust  to 
the  success  of  the  transaction  for  your  reward."  The  re- 
ply of  defendants  in  error,  dated  March  i,  1902,  contained 
the  following  statements :  "You  are  to  receive  your  money, 
together  with  six  per  cent  interest  on  the  same,  before  we, 
as  a  company  handling  your  property,  get  anything  for  our 
time  and  trouble.  In  other  words,  our  remuneration  comes 
after  you  have  gotten  your  money  back  and  six  per  cent  in- 
terest. If  anything  comes  up  that  the  owner  decides  to  act 
differently  about  this  property  we  will  wire  you.  Our  Mr. 
Bouton  will  see  you  probably  within  a  week  or  ten  days." 

Shortly  after  March  i,  1902,  Ely  H.  Bouton,  mentioned 
in  the  foregoing  correspondence,  called  upon  the  plaintiff  in 
error  at  his  home  in  New  Jersey.  He  told  plaintiff  in  er- 
ror that  defendants  in  error  were  honorable  men,  with  wide 
experience  in  Chicago  property,  and  that  plaintiff  in  error 
need  have  no  fear  in  trusting  them  implicitly;  that  they 
never  made  less  than  ten  per  cent  for  their  clients  who 
did  as  they  asked;  that  they  were  anxious  to  dispose  of 
the  seven  and  one-half  acres  because  the  owner  must  have 
money,  and  it  was  offered  to  defendants  in  error  at  a  rate 
about  $100  less  than  property  in  Oaklawn  was  worth;  that 
the  property  was  almost  immediately  salable  in  lots  at  the 
figure  named  by  defendants  in  error ;  that  the  first  payment 
would  be  due  when  plaintiff  in  error  received  his  contract, 
the  second  payment  of  $2800  would  be  due  in  one  year 
and  the  third  payment  of  $2800  in  two  years;  that  these 
terms  were  advantageous  because  the  returns  would  very 
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likely  meet  all  of  the  second  payment,  and  would,  in  his 
estimation,  meet  part  of  the  first  deferred  payment;  that 
the  Campbell  Investment  Company  would  receive  no  profit 
until  plaintiff  in  error  had  received  his  money  back,  with 
six  per  cent  interest,  and  then  the  proceeds  would  be  divided 
equally  between  plaintiff  in  error  and  defendants  in  error; 
that  the  property  was  worth  all  that  defendants  in  error 
were  asking  for  it ;  that  the  improvements  that  were  being 
made  and  that  were  contemplated  by  defendants  in  error 
would  make  these  lots  sell  very  quickly  and  would  bring 
plaintiff  in  error  a  good  profit;  that  defendants  in  error 
were  to  put  in  a  lake  and  build  a  driveway  around  it,  im- 
prove the  streets,  put  in  sidewalks,  build  two  islands  in  the 
lake,  build  a  tower  on  one  of  the  islands,  build  a  foot-bridge 
from  one  of  the  islands  to  both  shores,  put  in  water  and 
sewer  and  build  a  dam.  Bouton,  produced  as  a  witness  be- 
fore the  master  by  plaintiff  in  error,  testified  that  these 
improvements  were  never  made,  and  that  the  only  improve- 
ments on  the  property  sold  to  plaintiff  in  error  were  streets 
marked  out,  plowed  on  the  sides  but  not  graded.  Plaintiff 
in  error  told  Bouton  that  he  would  accept  the  proposition 
and  gave  Bouton  a  check  for  $500  to  close  the  bargain.  On 
March  10,  1902,  plaintiff  in  error  wrote  defendants  in  er- 
ror advising  them  that  he  had  accepted  the  proposition  for 
the  sale  of  the  seven  and  one-half  acres;  that  he  had  given 
Bouton  a  check  for  $500,  and  inclosed  another  check  for  the 
same  amount  and  his  note  for  $1800  due  April  8,  1902,  all 
representing  the  first  payment.  The  letter  then  continued 
as  follows:  "In  going  into  this  deal  I  have  assumed  the 
greatest  financial  risk  of  my  life,  and  only  do  it  because  of 
my  confidence  in  your  integrity  and  business  judgment,  and 
I  sincerely  trust  that  my  confidence  has  not  been  misplaced. 
You  will  send  me  the  proper  papers,  I  presume,  and  I  shall 
make  every  effort  to  carry  out  my  part  of  the  agreement  to 
the  letter.     I  would  ask,  however,  that  I  be  given  the  op- 
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portunity  of  placing  some  of  the  advertising  matter  when 
it  is  ready." 

Under  date  of  March  lo,  1902,  Theodore  P.  Shonts 
and  wife,  for  an  expressed  consideration  of  $10,500,  con- 
veyed to  plaintiff  in  error,  by  warranty  deed,  block  37,  ex- 
cept lot  12,  and  lots  i,  2  and  4  to  22,  inclusive,  in  block  38, 
in  Minnick's  Oaklawn  subdivision.  This  deed  was  acknowl- 
edged May  23,  1902,  and  was  filed  for  record  by  the  de- 
fendants in  error  in  the  recorder's  office  of  Cook  county  on 
May  25,  1902.  On  March  18,  1902,  defendants  in  error 
sent  plaintiff  in  error  for  execution  by  him  a  warranty  deed 
which  they  had  prepared,  conveying  the  two  lots  owned  by 
plaintiff  in  error  in  Beverly  Hills  to  Theodore  P.  Shonts. 
Plaintiff  in  error  executed  the  deed  and  returned  it  to  de- 
fendants in  error,  the  letter  accompanying  the  deed  from 
defendants  in  error  advising  plaintiff  in  error  that  it  would 
be  necessary  for  him  to  execute  a  trust  deed  securing  the 
deferred  payments  before  a  deed  could  be  delivered  to  him 
for  the  seven  and  one-half  acres,  and  that  "we  will  attend 
to  this  as  well  as  all  other  matters."  Thereafter,  on  No- 
vember 14,  1903,  Shonts  conveyed  the  Beverly  Hills  lots, 
by  quit-claim  deed,  to  defendant  in  error  John  A.  Campbell. 

On  March  24,  1902,  plaintiff  in  error  wrote  defendants 
in  error  asking  whether  there  would  be  any  discount  upon 
the  deferred  payments  if  he  paid  cash.  On  March  26,  1902, 
defendants  in  error  replied  that  they  had  "labored  with  our 
man  to  get  him  to  accept  the  payments;"  that  they  would 
"see  him  again"  and  try  to  persuade  him  to  accept  the  cash 
if  plaintiff  in  error  cared  to  pay  the  notes  before  they  were 
due,  but  they  were  positive  that  "he  would  not  make  any 
reduction  for  cash."  On  the  following  day,  March  27,  de- 
fendants in  error,  through  C.  P.  Campbell,  again  wrote  the 
plaintiff  in  error  as  follows:  "I  have  seen  the  owner  of 
your  notes  and  have  told  him  that  we  thought  you  could 
take  them  all  up  providing  he  would  give  you  a  discount 
of  two  and  one-half  per  cent.  He  replied  that  five  per  cent 
275  -  20 
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money  was  good  to  him  and  that  he  would  not  give  any 
discount.  I  had  a  long  conference  with  him,  and  the  re- 
sult of  the  whole  conference  was  to  rebate  you  the  interest 
from  March  8  if  taken  up  by  the  8th  of  next  month.  My 
advice,  Mr.  Voorhees,  would  be  for  you  to  do  this  on  ac- 
count of  the  extra  expense  you  will  be  at  to  the  releasing 
of  lots,  and  it  will  enable  you  to  make  transfers  much  more 
rapidly." 

On  April  2,  1902,  defendants  in  error  sent  a  letter  to 
plaintiff  in  error  concerning  the  immediate  payment  of  the 
two  notes  for  $2800  each  in  accordance  with  the  proposal 
contained  in  their  letter  of  March  27,  and  stating,  "We 
would  recommend  this."  Plaintiff  in  error  did  not  avail 
himself  of  the  opportunity  given  him  to  pay  cash  for  the 
seven  and  one-half  acres,  and  some  time  during  the  month 
of  April  defendants  in  error  sent  him  for  execution  two 
notes  for  $2800  each,  dated  March  10,  1902,  and  due  in  one 
and  two  years,  respectively,  and  a  trust  deed  securing  these 
notes.  Both  notes  were  payable  to  "myself,"  and  Charles 
P.  Campbell  was  named  as  trustee  in  the  trust  deed  secur- 
ing the  notes.  Defendants  in  error  directed  plaintiff  in  er- 
ror to  indorse  each  of  the  notes,  and  to  return  the  notes 
and  trust  deed,  when  executed,  to  them.  Upon  receiving 
the  notes  and  trust  deed  plaintiff  in  error  wrote  defendants 
in  error  in  part  as  follows:  "I  notice  in  the  deed  that  one 
lot  is  excepted  in  each  block,  and  this  I  do  not  understand, 
as  I  have  your  word  that  the  whole  of  one  block  (37)  and 
one-half  of  the  other  (38)  were  included  in  the  purchase. 
I  presume  there  is  a  good  reason  for  this  but  think  it  wise 
to  ask  the  reason.  In  the  matter  of  the  notes,  I  presume  it 
is  correct  to  have  them  made  out  to  myself,  but  the  reason 
does  not  at  once  appear.  Will  you  please  explain."  In 
reply,  under  date  of  April  28,  1902,  defendants  in  error 
wrote:  "Your  question  is  the  most  natural  one  in  the 
world,  but  if  you  will  refer  to  my  letter  of  January  20th, 
in  which  I  submitted  the  proposition  to  you  originally,  .you 
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will  find  this  paragraph:  'Now,  you  will  find  that  I  said 
that  the  seven  and  one-half  acres  would  subdivide  into 
sixty-three  lots/  and  if  you  will  count  the  number  of  lots 
mentioned  in  the  deed  you  will  find  there  are  sixty-three. 
Mr.  Shonts  never  owned  the  lots  mentioned  in  the  deed  as 
being  excepted.  Second,  as  to  the  notes,  they  are  made 
payable  to  yourself,  and  by  you  indorsed,  because  that  is 
customary  in  all  papers  of  this  character.  It  does  not  make 
a  particle  of  difference  to  Mr.  Shonts  and  it  never  occurred 
to  us  that  it  would  raise  any  question  in  your  mind.  *  *  * 
Up  to  now  we  are  acting  as  your  and  Mr.  Shonts'  agent, 
and  after  this  transaction  is  closed  we  will  prepare  an  agree- 
ment between  you  and  ourselves  to  re-handle  the  property 
on  the  basis  proposed  at  the  time  of  the  beginning  of  these 
negotiations." 

On  May  9,  1902,  plaintiff  in  error  sent  defendants  in  er- 
ror a  list  of  thirteen  names  of  persons  to  whom  literature 
might  be  sent  concerning  the  re-sale  of  the  lots  purchased 
by  plaintiff  in  error. 

On  May  12,  1902,  defendants  in  error,  through  C.  P. 
Campbell,  acknowledged  the  receipt  of  the  trust  deed,  and 
stated :  "The  owner  of  the  seven  and  one-half  acres  is  out 
of  the  city  but  is  expected  here  this  week.  When  he  returns 
we  will  have  him  execute  your  deed  and  we  will  have  it 
recorded  and  then  forwarded  to  you.  We  received  a  letter 
from  him  just  the  other  day  in  which  he  said  that  he  might 
have  to  raise  some  additional  money  shortly,  and  wanted  to 
know  if  we  could  not  negotiate  a  loan  for  him  on  your 
notes.  We  think  that  now  would  be  a  good  time,  Mr. 
Voorhees,  to  strike  him  for  a  discount  on  these  notes,  and 
if  you  can  possibly  see  your  way  clear  to  pay  them  by  the 
i8th  or  20th  of  this  month  I  would  advise  you  to  make  him 
an  offer  of  a  discount  of  two  per  cent.  I  do  not  know 
whether  it  would  go  through  or  not."  On  May  17,  1902, 
plaintiff  in  error  wrote  that  he  could  not  pay  the  notes  in 
full  but  inquired  whether  he  could  pay  $1000  on  the  notes. 
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In  the  meantime  the  note  of  $1800  given  as  part  of  the 
first  payment  had  been  paid.  Under  date  of  May  20,  1902, 
defendants  in  error,  through  C.  P.  Campbell,  acknowledged 
receipt  of  the  letter  of  May  17,  and  stated:  *'I  immedi- 
ately went  to  the  owner  of  your  notes  regarding  your  prop- 
osition. *  *  *  He  said  that  he  must  have  $2500.  If  he 
could  get  that  much  now,  he  would  stand  the  discount  of 
two  and  one-half  per  cent.  *  *  *  I  would  strongly  ad- 
vise you  to  make  an  extra  effort  to  raise  the  additional 
$1500  and  report  to  me  at  once."  On  June  2,  1902,  plain- 
tiff in  error  sent  defendants  in  error  $1500  to  apply  on  his 
notes,  and  on  June  26,  1902,  defendants  in  error  sent  plain- 
tiff in  error  a  contract  executed  by  them  for  the  re-sale  of 
the  lots  by  them,  this  contract  being  in  accordance  with  the 
agreement  which  they  had  made  with  plaintiff  in  error  con- 
cerning the  re-sale  of  the  lots  when  he  purchased  them.  On 
July  8,  1902,  defendants  in  error  sent  plaintiff  in  error  the 
deed  from  Shonts  to  him  for  the  seven  and  one-half  acres, 
the  same  having  been  duly  recorded  in  Cook  county.  On 
January  26,  1903,  defendants  in  error  wrote  plaintiff  in  er- 
ror that  they  had  sold  eight  or  ten  of  the  lots  on  the  in- 
stallment plan — $10  cash  and  $5  per  month.  Shortly  after 
March  10,  1903,  plaintiff  in  error  sent  defendants  in  error 
the  balance  due  on  the  first  note  for  $2800.  On  March  18, 
1903,  defendants  in  error  acknowledged  receipt  of  the  bal- 
ance on  the  first  note,  and  stated:  "The  owner  of  your 
note  is  out  of  the  city,  but  we  have  turned  the  matter  over 
to  his  agent  and  expect  to  get  your  note  from  him  in  a 
few  days  and  we  will  forward  it  to  you  just  as  soon  as  we 
receive  it."  A  number  of  letters  then  passed  between  the 
parties,  those  from  plaintiff  in  error  inquiring  about  the 
prospects  of  sales,  and  those  from  defendants  in  error  as- 
suring him  that  the  prospects  were  excellent  and  giving  him 
various  reasons  for  their  belief  that  they  would  soon  be 
able  to  dispose  of  the  lots. 
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After  several  requests  for  a  statement  of  the  proceeds 
received  from  the  sale  of  lots,  plaintiff  in  error  was  on  Feb- 
ruary 27,  1904,  advised  that  there  was  a  credit  of  $358.93 
on  hand  which  was  being  retained  as  a  contingent  fund 
for  the  payment  of  taxes  and  other  necessary  expenses,  and 
was  notified  concerning  the  $2800  note  which  matured  on 
March  10,  1904 :  "We  are  advised  to-day  by  the  bank  that 
the  owner  has  placed  same  with  them  for  collection,  and 
they  notified  us  that  it  is  payable  at  our  office."  In  answer 
to  a  demand  made  upon  them  by  plaintiff  in  error  for  im- 
mediate information  concerning  the  number  of  lots  sold  and 
the  prices  at  which  the  same  had  been  sold,  defendants  in 
error  on  March  3,  1904,  sent  plaintiff  in  error  a  statement 
showing  that  eight  lots  had  been  sold  at  the  uniform  price 
of  $275  per  lot,  and  that  none  of  the  remaining  lots  had 
been  sold.  Plaintiff  in  error  paid  the  remaining  note  in 
full  on  March  10,  1904.  This  note,  as  well  as  the  other 
note  for  $2800,  when  returned  to  plaintiff  in  error,  con- 
tained only  the  indorsement  of  plaintiff  in  error  and  was 
stamped  paid  on  the  face  thereof  by  the  Campbell  Invest- 
ment Company. 

Theodore  P.  Shonts,  whose  deposition  was  taken  by  the 
plaintiff  in  error,  testified  that  his  only  connection  with  the 
property  sold  to  plaintiff  in  error  by  the  Campbell  Invest- 
ment Company  was,  that  this  property,  together  with  other 
real  estate  owned  by  defendants  in  error,  was  conveyed  to 
him  as  security  for  a  line  of  credit  which  he  arranged  with 
a  Chicago  bank  to  extend  to  defendants  in  error;  that  he 
had  no  negotiations  concerning  the  sale  of  the  seven  and 
one-half  acres  to  plaintiff  in  error  and  that  he  had  no  rec- 
ollection of  being  asked  to  discount  notes;  that  he  never 
sold  any  of  the  property  deeded  to  him  by  defendants  in 
error  but  that  he  executed  a  number  of  deeds  to  various 
persons  at  the  request  of  defendants  in  error ;  that  he  never 
received  any  of  the  proceeds  of  sale  from  any  of  this  prop- 
erty but  understood  they  were  applied  upon  the  indebted- 
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ness  to  the  bank,  and  that  when  the  bank  advised  him  that 
the  indebtedness  had  been  paid  by  defendants  in  error  he 
deeded  all  unsold  property  back  to  defendant  in  error  David 
C.  Campbell. 

Other  letters  followed  between  plaintiff  in  error  and 
defendants  in  error,  those  from  plaintiff  in  error  inquiring 
concerning  sales  and  the  prospects  of  sales  and  complaining 
because  of  the  failure  of  defendants  in  error  to. reply  to 
his  letters  and  to  furnish  him  with  reports,  and  those  from 
the  defendants  in  error  consisting  of  statements  concerning 
the  bright  prospects  for  sales  and  the  constantly  increasing 
value  of  the  property.  A  letter  written  by  plaintiff  in  er- 
ror to  John  A.  Campbell  on  January  9,  1906,  shows  the 
situation  then  existing.  It  was  as  follows:  "On  July  21, 
1905,  you  wrote  me  at  length  respecting  my  Oaklawn  prop- 
erty, though  usually  your  brother,  C.  P.  Campbell,  has  had 
charge  of  the  correspondence.  Of  late,  however,  I  have 
been  unable  to  secure  a  reply  to  my  communications.  His 
last  letter  was  dated  July  24  last,  and  in  it  he  acknowledged 
my  right  to  a  part  of  cash  in  your  hands  remaining  to  my 
credit.  I  have  written  him  on  the  following  dates:  Aug. 
21,  Sept.  6,  Sept.  28,  Oct.  25,  Nov.  6,  Nov.  16  and  Dec.  14, 
only  one  of  which  received  any  notice,  and  that  was  a  prom- 
ise to  write  at  length  on  his  return  from  a  business  trip  to 
Pittcburg.  I  am  sure  you  will  agree  that  this  is  not  busi- 
ness, and  if  you  were  in  the  place  of  a  client  you  would 
feel  keenly  the  neglect.  I  have  trusted  your  firm  absolutely 
in  the  matter  of  a  large  investment  and  have  your  repeated 
promise  to  look  after  my  interests.  This  you  may  be  do- 
ing, and  I  still  trust  you  are,  but  such  neglect  is  not  likely 
to  stimulate  confidence.  You  will  understand  that  I  would 
not  have  written  so  frequent  if  my  first  letters  had  been 
answered.  I  now  appeal  to  you  for  courteous  treatment, 
which  you,  in  your  letter  above  referred  to,  assured  me  it 
was  natural  to  expect.    May  I  not  hear  from  you  at  once 
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and  receive  the  remittance  which  I  asked  and  which  has 
been  acknowledged  to  be  properly  due?" 

The  remittance  referred  to  was  $150  of  the  amount 
shown  by  defendants  in  error's  statement  as  net  proceeds 
from  the  sale  of  lots  belonging  to  plaintiff  in  error.  Not 
having  received  any  reply  to  his  letter  of  January  9,  plain- 
tiff in  error  on  February  15,  1906,  again  wrote  defendants 
in  error,  referring  to  the  fact  that  no  response  had  been 
made  to  his  former  letter,  and  stating:  "Unless  a  reply 
is  received  I  shall  feel  justified  in  concluding  that  you  are 
not  particular  to  retain  the  good  will  of  your  clients.  Let 
me  assure  you  that  I  am  anxious  not  to  be  compelled  to  ac- 
cept such  a  conclusion.  As  I  have  said,  I  have  trusted 
you  and  am  anxious  to  know  that  my  trust  has  not  been 
misplaced.  If  you  do  not  want  to  be  worthy  of  my  confi- 
dence, please  tell  me  so  at  once,  that  I  may  seek  someone 
else  to  look  after  my  interests." 

On  March  16,  1906,  defendants  in  error  sent  plaintiff 
in  error  a  statement  showing  $315.52  cash  on  hand  due 
plaintiff  in  error  and  notes  on  hand  from  the  sale  of  lots 
amounting  to  $1315.  Plaintiff  in  error  then  went  to  Chi- 
cago and  consulted  Judge  Cleland  about  the  matter.  He 
testified  that  he  told  Judge  Cleland  the  full  story  but  re- 
ceived no  advice  at  that  time;  that  after  his  return  home 
Judge  Cleland  wrote  him  a.  letter  informing  him  that 
Charles  P.  Campbell,  and  not  Theodore  P.  Shonts,  was  the 
holder  of  the  record  title  at  the  time  the  conveyance  was 
made  by  Shonts  to  plaintiff  in  error  and  that  Campbell  had 
purchased  the  property  at  a  sheriff's  sale.  Plaintiff  in  er- 
ror, after  consulting  Judge  Cleland  but  before  receiving  the 
above  mentioned  information  from  him,  called  upon  the  de- 
fendants in  error  at  their  office,  then  meeting  them  for  the 
first  time.  He  called  their  attention  to  the  fact  that  they 
had  failed  to  answer  his  letters,  inquired  about  the  condi- 
tion of  the  property  and  asked  to  be  informed  why  more 
lots  had  not  been  sold.    Defendants  in  error  stated  that  the 
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times  had  not  been  as  brisk  as  they  had  hoped  for  and  on 
that  account  sales  had  not  been  made,  but  assured  plaintiff 
in  error  that  everything  was  all  right.  An  arrangement 
was  then  made  for  plaintiff  in  error  to  visit  the  property 
with  an  office  boy,  which  he  did  the  following  day.  Later, 
and  before  returning  to  his  home  in  New  Jersey,  plaintiff 
in  error  had  a  conversation  with  Charles  P.  Campbell,  in 
which  plaintiff  in  error  told  Campbell  that  he  was  obliged 
to  borrow  the  money  with  which  he  purchased  the  seven 
and  one-half  acres  and  was  anxious  to  re-pay  it  out  of  the 
sales  of  lots,  and  that  as  their  compensation  depended  upon 
the  division  of  the  profits  after  the  purchase  price  had  been 
returned,  he  looked  to  them  to  be  vigorous  in  their  efforts 
to  secure  sales  and  make  the  deal  a  success.  Campbell  re- 
plied that  they  had  made  a  good  profit  when  they  sold  to 
plaintiff  in  error.  Plaintiff  in  error  testified  that  he  was 
very  much  surprised  at  this  remark  but  does  not  recall  what 
reply  he  made.  Campbell  made  excuses  for  not  sending 
money  to  plaintiff  in  error  and  promised  that  he  would 
send  him  $200  immediately  upon  his  return  to  New  Jersey. 
Plaintiff  in  error  then  returned  to  his  home  in  New  Jersey, 
and  on  April  6,  1906,  wrote  defendants  in  error  that  since 
his  return  home  he  had  been  expecting  the  promised  draft 
for  $200  and  was  surprised  that  it  had  not  been  sent.  De- 
fendants in  error  failed  to  reply  to  this  letter,  and  plaintiff 
in  error  again  wrote  them  on  April  24,  and  failing  to  re- 
ceive any  reply  again  wrote  them  on  May  24,  1906.  On 
May  26,  1906,  defendants  in  error  sent  plaintiff  in  error 
$150.  Other  letters  were  then  written  by  plaintiff  in  error 
requesting  definite  information  concerning  his  lots,  but  he 
received  no  reply  until  April  i,  1907,  when  defendants  in 
error  sent  him  $300,  informing  him  that  it  had  just  been 
paid  in  by  Edwin  J.  Lewis,  the  purchaser  of  two  of  the 
lots,  and  that  Lewis  was  now  entitled  to  a  deed.  A  blank 
deed  to  Lewis  was  inclosed  and  plaintiff  in  error  was  re- 
quested to  execute  the  deed  and  return  it  to  defendants  in 
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error  at  once.  Plaintiff  in  error  having  failed  to  answer  the 
letter  of  April  i  or  to  return  the  deed,  defendants  in  error 
on  April  9  again  wrote  him  concerning  the  immediate  exe- 
cution and  return  of  the  deed.  Upon  receipt  of  the  letter 
of  April  I  plaintiff  in  error  consulted  his  cousin,  Foster 
M.  Voorhees,  a  practicing  attorney  of  New  Jersey,  and  on 
April  12,  1907,  wrote  defendants  in  error  that  he  had  re- 
ferred the  matter  of  the  execution  of  the  deed  to  his  attor- 
ney, who  would  write  them  concerning  the  matter  within 
a  few  days.  About  this  time  plaintiff  in  error  learned  that 
Theodore  P.  Shonts,  who  had  conveyed  the  lots  to  him, 
was  a  resident  of  New  York  City,  and  Foster  M.  Voorhees 
wrote  Shonts  concerning  the  matter,  charging  that  misrep- 
resentations had  been  made  to  plaintiff  in  error  by  defend- 
ants in  error.  Shonts  forwarded  this  letter  to  defendants 
in  error  and  was  advised  by  them  that  they  had  written 
Voorhees  denying  that  misrepresentations  of  any  kind  had 
been  made  to  plaintiff  in  error. 

On  April  26,  1907,  Foster  M.  Voorhees  wrote  defend- 
ants in  error,  stating  that  plaintiff  in  error  had  submitted 
to  him  their  letter  relative  to  the  execution  and  return  of 
a  deed  to  Lewis;  that  an  investigation  of  the  matter  had 
led  the  writer  to  believe  that  there  were  certain  misrepre- 
sentations made  at  the  time  plaintiff  in  error  was  induced 
to  purchase  the  lands,  and  that  the  writer  had  advised  plain- 
tiff in  error  to  defer  sending  the  deed  and  accepting  the 
check  for  $300  until  such  time  as  the  writer  could  satisfy 
himself  that  the  transaction  was  fair  and  proper;  that  if 
defendants  in  error  were  willing  that  the  plaintiff  in  error 
should  accept  the  check  and  execute  the  deed  without  preju- 
dice to  his  rights,  the  writer  would  advise  him  to  do  so. 
In  reply  to  this  letter  defendants  in  error  on  May  2,  1907, 
wrote  Foster  M.  Voorhees  expressing  surprise  at  the  sug- 
gestion that  plaintiff  in  error  was  induced  to  buy  the  prop- 
erty through  false  representations,  and  stating :  "We  deny 
this  emphatically,  and  the  suggestion  hardly  comes  from 
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Mr.  Voorhees  at  this  time  in  good  grace.  Mr.  Voorhees 
purchased  in  1902  seven  and  one-half  acres  of  land  and 
paid  for  the  same.  We  are  handling  his  acres  for  him  and 
have  sold  from  time  to  time  lots  therefrom  and  have  made 
accounting  to  Mr.  Voorhees  and  sent  him  money  which  he 
has  accepted.  Up  to  the  present  time  we  have  never  had 
any  intimation  from  Mr.  Voorhees  that  he  did  not  desire 
us  to  handle  these  acres  for  him,  but,  however,  if  he  does 
not  care  to  have  us  act  any  longer  in  the  way  of  handling 
this  property  we  shall  be  pleased  to  have  him  so  write  us. 
Our  only  interest  in  the  matter  is  to  secure  for  him  as  good 
price  for  the  lots  we  are  handling  for  him  as  possible.  We 
shall  be  pleased  to  have  him  execute  the  deed  submitted  to 
him  without  further  delay,  believing  that  it  is  to  his  inter- 
est to  make  the  sale  of  these  two  lots  at  the  price  mentioned. 
The  spring  activity  is  beginning  and  there  ought  to  be  a 
demand  now  for  his  lots." 

In  June,  1907,  plaintiff  in  error  again  went  to  Chicago 
and  called  upon  defendants  in  error.  His  conversation  was 
with  C.  P.  Campbell.  He  told  Campbell  that  he  had  been 
disappointed  in  the  outcome  of  the  deal  and  in  certain  things 
that  he  had  learned  concerning  it ;  that  he  had  learned  that 
at  the  time  of  the  sale  Shonts  was  not  the  owner  of  the 
property;  that  he  had  had  a  conversation  with  Shonts  in 
New  York,  in  which  he  told  plaintiff  in  error  that  his  only 
connection  with  the  property  was  that  of  backing  the  Camp- 
bell Investment  Company  in  securing  a  loan  on  the  prop- 
erty, and  the  plaintiff  in  error  told  Campbell  that  this  was 
something  that  was  not  right  and  asked  for  an  explana- 
tion. Campbell  replied  that  he  did  not  know  what  Shonts 
had  told  plaintiff  in  error,  but  that  so  far  as  the  transac- 
tion was  concerned  it  was  all  right ;  that  he  expected  to  see 
Shonts  during  the  summer.  Plaintiff  in  error  also  com- 
plained about  the  failure  of  defendants  in  error  to  answer 
his  letters  and  to  make  reports  of  the  sales  made  and  the 
prospects  of  future  sales;   that  the  agreement  between  the 
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plaintiff  in  error  and  defendants  in  error  for  re-sale  of  the 
lots  by  defendants  in  error  had  expired  March  i,  1907; 
that  no  new  agreement  had  been  made  and  that  plaintiff  in 
error  was  dissatisfied  with  the  situation.  Plaintiff  in  error 
asked  Campbell  what  explanation  he  had  to  make  concern- 
ing these  matters.  Campbell  offered  to  make  another  agree- 
ment for  the  handling  of  the  property  by  defendants  in 
error  and  to  insert  in  the  new  agreement  a  provision  re- 
quiring them  to  make  regular  reports.  Plaintiff  in  error 
further  told  Campbell  that  he  would  like  to  have  the  dis- 
crepancy between  his  statement  and  the  statement  made  by 
Shonts  cleared  up,  and  until  it  was  he  would  not  have  the 
same  confidence  in  defendants  in  error  that  he  had  had. 
He  referred  to  the  remark  made  by  Campbell  in  1906  with 
reference  to  making  a  good  thing  when  they  sold  to  him, 
and  Campbell  said  that  he  had  only  meant  that  he  had  made 
a  commission  at  that  time  on  the  sale  to  plaintiff  in  error. 

After  his  return  home,  and  in  July,  1907,  plaintiff  in 
error  executed  the  deed  which  had  been  sent  him  by  de- 
fendants in  error  conveying  two  of  the  lots  in  block  37  to 
E.  J.  Lewis  and  sent  the  deed  to  defendants  in  error.  This 
deed,  and  a  deed  made  by  plaintiff  in  error  to  John  P. 
Gulick  in  July,  1902,  for  one  of  the  lots  sold  by  defendants 
in  error,  were  the  only  conveyances  made  by  plaintiff  in  er- 
ror of  any  of  the  lots  in  controversy.  Defendants  in  error 
prepared  the  new  agreement  for  re-sale  of  the  lots  by  them 
in  accordance  with  their  promise  to  plaintiff  in  error  while 
he  was  in  Chicago  in  June,  1907,  and  sent  it  to  plaintiff  in 
error.  The  latter,  however,  refused  to  sign  the  same  and 
it  was  never  executed. 

At  the  request  of  plaintiff  in  error,  defendants  in  er- 
ror on  November  14,  1907,  sent  him  a  report  of  receipts 
and  disbursements  from  June  12,  1902,  to  August  i,  1907, 
showing  sales  of  eight  lots  and  cash  received  therefrom, 
amounting  to  $1381.68;  also  showing  that  defendants  in 
error  had  retained  therefrom  $262  on  account  of  various 
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expenses  incurred  in  connection  with  the  sales  of  lots,  in- 
cluding $220  for  commissions  on  sales ;  that  they  had  paid 
taxes  amounting  to  $318.80;  that  they  had  paid  interest 
amounting  to  $280  on  one  of  the  notes  given  by  plaintiff 
in  error  when  he  purchased  the  property;  that  they  had 
paid  plaintiff  in  error  $450,  and  that  there  was  a  balance 
of  $70.88  cash  on  hand. 

Under  date  of  December  20,  1907,  Theodore  P.  Shonts 
wrote  defendants  in  error  that  plaintiff  in  error  had  again 
called  at  his  office  on  December  16;  that  during  May, 
1907,  Shonts  had  received  a  communication  from  Foster 
M.  Voorhees,  which  he  had  forwarded  to  defendants  in  er- 
ror, and  was  advised  by  defendants  in  error  that  they  had 
written  Voorhees  denying  that  misrepresentations  of  any 
kind  had  been  made  to  plaintiff  in  error.  The  letter  then 
stated:  "As  you  are  aware,  the  only  interest  I  have  had 
in  this  or  any  other  real  estate  transaction  of  the  Campbell 
Investment  Company  has  been  the  deeding  to  me  of  its  real 
estate  as  a  protection  to  the  line  of  credit  which  I  gave 
the  Campbell  Investment  Company  through  the  American 
Trust  and  Savings  Bank  of  Chicago.  I  have  never  had  any 
information  of  any  kind  relative  to  the  Campbell  Invest- 
ment Company's  real  estate  transactions,  my  only  interest 
being  to  see  that  the  proceeds  of  the  lands  sold  were  ap- 
plied to  the  liquidation  of  the  company's  indebtedness  at 
the  bank.  I  therefore  could  throw  no  light  upon  the  situ- 
ation when  Mr.  Voorhees  called  last  spring,  nor  can  I  now, 
except  to  transmit  any  information  you  may  give  me.  I 
wish  to  say,  however,  that  if  there  has  been  any  misunder- 
standing on  the  part  of  Mr.  Voorhees  or  anyone  else  due 
to  a  misapprehension  of  my  relationship  to  this  or  any 
other  real  estate  deals  the  same  must  be  straightened  out." 
Shonts  sent  a  copy  of  this  letter  to  plaintiff  in  error.  On 
December  23,  1907,  defendants  in  error  replied  to  the  let- 
ter from  Shonts,  giving  Shonts  a  statement  of  what  had 
transpired  between  them  and  plaintiff  in  error  during  1907, 
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and  stating:  "We  beg  to  assure  you  that  it  is  our  judg- 
ment that  there  has  been  no  misunderstanding  on  the  part 
of  Mr.  Voorhees  due  to  any  misapprehension  of  your  re- 
lationship in  this  real  estate  deal,  and  it  seems  to  us  that 
Mr.  Voorhees  is  simply  using  your  relationship  in  the  mat- 
ter arising  out  of  the  fact  that  title  was  in  your  name  of 
record,  in  the  hope  of  securing  an  unfair  result  thereby 
through  your  influence,  which  he  is  not  entitled  to." 

On  January  4,  1908,  plaintiff  in  error  wrote  to  defend- 
ants in  error  referring  to  the  letter  from  Shonts  to  defend- 
ants in  error,  a  copy  of  which  had  been  sent  by  Shonts  to 
plaintiff  in  error,  and  then  continuing:  "It  seems  to  me, 
however,  in  view  of  the  statement  of  Mr.  Shonts,  that  you 
owe  me  an  explanation  of  the  facts  stated  in  the  para- 
graph. I  called  your  attention  last  June  to  certain  discrep- 
ancies between  your  statement  and  Mr.  Shonts'  remarks 
and  requested  an  explanation.  *  *  *  jn  view  of  the 
statement  in  the  latter  part  of  his  letter  to  you  of  Decem- 
ber 20,  1907,  it  seems  to  me  I  am  justified  in  expecting 
some  reply  in  explanation.  Judge  Cleland's  statement  [that 
Shonts  did  not  have  title  to  the  property  when  plaintiff  in 
error  purchased  the  same]  either  is  or  is  not  true.  If  it  is 
not,  it  is  to  your  interest  to  make  that  fact  clear.  If  it  is 
true,  it  is  to  my  interest  to  use  the  utmost  care  in  deter- 
mining my  future  action." 

Under  date  of  January  9,  1908,  defendants  in  error 
wrote  plaintiff  in  error,  stating-  that  in  reply  to  the  letter 
from  Shonts,  a  copy  of  which  was  sent  plaintiff  in  error, 
"we  advised  Mr.  Shonts  in  detail  of  the  efforts  we  have 
been  making  to  satisfy  you  in  the  matter  and  of  our  inabil- 
ity to  secure  any  definite  reply  from  you  to  our  communi- 
cations. *  *  *  We  do  not  yet  understand  in  what  way 
you  find  any  discrepancy  between  our  statement  of  the  facts 
as  they  exist  and  the  facts  as  indicated  by  Mr.  Shonts  to 
you  in  his  letter  to  us.  *  *  *  When  we  made  the  sale 
of  this  property  to  you  it  became  necessary  for  us  to  deal 
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with  Mr.  Shonts.  He  held  the  title  to  the  property  to  se- 
cure him  on  account  of  a  certain  line  of  credit  made  to  us 
through  his  instrumentality  and  had  the  sole  right  to  deter- 
mine whether  or  not  he  would  make  sale  of  said  property 
upon  terms  and  conditions  submitted  to  him  by  us.  Before 
a  deed  could  be  made  for  this  property  or  any  portion  of 
it  could  be  sold  it  became  necessary  to  consult  Mr.  Shonts 
and  secure  his  consent  to  the  transfer  upon  terms  and  con- 
ditions agreed  upon  with  you.  In  all  of  our  negotiations 
with  you  we  did  take  the  position  that  we  had  to  deal  with 
a  third  party,  and  such  has  been  the  fact." 

Plaintiff  in  error  replied  to  the  foregoing  letter  on  Janu- 
ary 14,  1908,  calling  attention  to  the  discrepancies  between 
the  statements  made  by  defendants  in  error  and  the  state- 
ment made  by  Shonts  regarding  the  connection  of  the  lat- 
ter with  the  property  sold  to  plaintiff  in  error,  and  stating : 
"It  seems  to  me  that  I  am  entirely  justified  in  asking  a 
full  explanation.  I  entrusted  with  you  five  years  ago  a 
large  investment,  the  outcome  of  which,  to  say  the  least,  has 
been  unsatisfactory  and  not  at  all  in  accordance  with  your 
confident  predictions.  Nevertheless,  I  trusted  you  until  you 
abused  that  trust  by  refusing  to  answer  my  letters  and  by 
apparently  taking  no  interest  in  the  outcome  of  that  invest- 
ment. Now  it  seems  to  me  I  must  be  more  fully  assured 
of  your  purposes  and  intentions.  *  *  *  Since  the  future 
is  so  linked  with  the  past  I  feel  justified  in  asking  an  ex- 
planation of  those  matters  that  seem  on  the  surface  so 
contradictory.  If  they  can  be  explained  satisfactorily  my 
course  is  clear.  You  are  in  a  position  to  make  the  explana- 
tion and  I  shall  be  glad  to  receive  it." 

On  January  27,  1908,  defendants  in  error  wrote  plain- 
tiff in  error  in  answer  to  his  letter  of  the  14th :  "We  still 
fail  to  find  any  discrepancy  in  any  vital  respect  with  the 
correspondence.  In  dealing  with  you  in  1902  we  never  rep- 
resented Mr.  Shonts  as  having  anything  to  do  with  the  sale, 
Mr.  Shonts'  name  was  not  mentioned  in  the  negotiation. 
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We  indicated  to  you  at  the  time  the  deal  was  made  that  we 
had  to  deal  with  a  third  party,  and  this  was  a  fact.  Mr. 
Shonts  had  the  interest  heretofore  explained  to  you  in  the 
real  estate.  No  fuller  explanation  is  possible  than  we  have 
already  made  you.  *  *  *  We  believe  that  it  is  in  our 
power  to  prove  to  you  by  actual  results  that  your  invest- 
ment will  turn  out  to  your  profit  and  advantage.  It  may 
take,  and  we  believe  it  will  take,  time  and  a  certain  degree 
of  patience.  So  long  as  we  are  kept  in  a  defensive  attitude 
by  your  legal  adviser  we  cannot  do  much  to  help  the  pres- 
ent situation." 

Plaintiff  in  error  replied  to  this  letter  on  February  i8, 
1908,  stating  among  other  things :  "My  complaint  has  been 
that  you  did  not  use  your  best  efforts  during  the  last  five 
years.  *  *  *  It  is  not  my  legal  adviser  that  has  put  you 
on  the  defensive  but  your  own  indifference  to  my  interests. 
Your  unbusinesslike  treatment  of  me  has  been  such  as  to 
make  me  act  with  caution,  and  this,  coupled  with  the  state- 
ment that  you  were  compelled  to  refund  in  similar  cases 
where  judgments  were  secured,  has  led  me  to  make  the  in- 
vestigations in  which  I  have  been  engaged.  As  a  result  of 
them  I  am  confirmed  in  the  opinion  that  I  was  willfully 
and  purposely  deceived  at  the  outset.  You  did  not  tell  the 
truth,  as  you  have  practically  admitted.  There  was  no  third 
party  other  than  Mr.  Shonts,  as  your  letter  of'  April  28, 
1902,  plainly  indicates.  *  *  *  At  the  time  of  the  sale  I 
understood,  and  you  intended  me  to  understand,  that  the 
desire  for  profits  would  lead  you  to  put  forth  your  best  ef- 
forts to  secure  sales.  In  your  letter  of  March  i,  1902,  you 
said:  'You  are  to  receive  your  money  back,  with  six  per 
cent  interest  on  the  same,  before  we,  as  a  company  handling 
your  property,  get  anything  for  our  time  and  trouble.  In 
other  words,  our  remuneration  comes  after  you  have  got- 
ten your  money  back,  with  six  per  cent  interest.'  Now  I , 
know  that  you  received  the  money  for  the  property  and 
not  Mr.  Shonts,    *    *    *    and  paid  your  own  debts  with 
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it.  That  is,  you  did  receive  profits  and  were  not  depend- 
ent upon  the  successful  issue  of  the  transaction  for  profits, 
hence  it  was  a  matter  of  indifference  to  you  whether  my 
interests  were  cared  for  or  not.  You  recall  your  own  state- 
ment to  me  made  in  March,  1906 :  'Of  course  we  made  a 
good  thing  when  we  sold  to  you.'  When  I  spoke  to  you 
of  this  statement  at  our  interview  last  June  you  did  not 
deny  having  made  it  but  stated  that  you  only  referred  to 
the  commission  you  then  received.  Now  we  know  that  you 
received  no  commission  whatever,  for  Mr.  Shonts  was  only 
interested  in  seeing  that  you  paid  your  own  debts  with  the 
proceeds.  I  am  forced  to  the  conclusion  that  you  made 
statements  to  me  that  were  not  true  in  order  to  induce  me 
to  purchase  the  property.  These  statements  you  knew  to  be 
false.  Had  I  known  the  truth  I  would  not  have  considered 
the  proposition  for  a  day.  *  *  *  With  these  facts  before 
you  I  cannot  see  how  you  can  say  there  is  no  discrepancy 
between  the  facts  and  the  correspondence.  The  discrep- 
ancy is  in  matters  vital  morally,  and,  I  believe,  legally. 
You  were  represented  to  me  as  a  christian  gentleman,  and 
I  expected  common  christian  honesty  in  the  matter.  *  *  * 
If  you  do  not  show  me  that  I  am  in  error  I  shall  take  it 
as  a  confession  on  your  part  that  the  deception  under  which 
I  lay  at  the  time  of  the  purchase  was  deliberate  and  inten- 
tional. If  you  can  show  me  that  I  am  in  error  I  shall  be 
as  glad  to  retract  as  I  feel  you  should  be  if  you  were  in 
the  wrong.  *  *  *  in  our  interview  last  June  I  presented 
all  these  matters  and  said  I  believed  you  owed  it  to  me  to 
clear  up  the  subject  so  as  to  remove  my  feeling  of  distrust. 
Mr.  Shonts  asked  that  you  do  the  same,  but  as  yet  you 
have  failed.  Every  bit  of  information  that  has  come  has 
increased,. instead  of  diminished,  my  feeling  of  distrust,  but 
I  give  you  the  fullest  opportunity  to  make  the  matter  right." 
On  February  28,  1908,  the  defendants  in  error  acknowl- 
edged the  receipt  of  the  foregoing  letter  and  wrote,  in  part, 
as  follows :  "We  are  frank  to  say  that  we  deem  it  subserves 
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no  purpose  or  good  whatsoever  to  continue  correspondence 
upon  the  subject  matters  discussed  again  in  your  communi- 
cation of  February  i8.  Such  continuation  will  simply  pro- 
long a  controversy  which  is  exceedingly  disagreeable,  as 
we  feel,  to  both  you  and  ourselves.  If  you  feel  that  we 
have  been  in  the  wrong,  all  that  we  can  do  will  be  to  en- 
deavor to  convince  you  that  you  are  mistaken  by  our  future 
conduct  in  connection  with  the  handling  of  your  real  estate, 
if  you  permit  us  to  handle  it.  We  feel  also  that  the  more 
quickly  we  are  permitted  to  undertake  the  matter,  if  at  all, 
the  more  quickly  do  we  hope  to  be  able  to  satisfy  you  that 
you  have  misjudged  us  in  your  various  communications." 
This  letter,  together  with  some  of  the  other  foregoing  let- 
ters from  defendants  in  error,  was  written  in  connection 
with  their  request  to  plaintiff  in  error  to  execute  the  new 
agreement  for  re-handling  the  property,  which  they  had 
sent  him  for  execution  soon  after  his  last  visit  to  Chicago. 
On  March  21,  1908,  plaintiff  in  error  wrote  defendants 
in  error  as  follows :  "Your  unwillingness  to  defend  your- 
selves under  the  circumstances  seems  conclusive  evidence 
that  the  statements  of  my  previous  letter  were  true.  I  state 
again  that  at  the  time  of  the  sale  I  did  not  know  the  truth 
and  could  not  have  known  it  from  your  statements.  You 
have  not  made  good  and  I  cannot  see  how  it  is  possible  to 
do  so  now.  As  you  know,  on  or  about  about  November 
17,  1906,  F.  M.  Voorhees,  of  Elizabeth,  wrote  you  sug- 
gesting a  method  of  settlement, — ^the  return  to  you  of  the 
property  at  the  price  paid,  with  interest,  I,  of  course,  ac- 
counting to  you  for  all  moneys  received.  This  proposition 
was  renewed  in  the  correspondence  with  Mr.  Shonts,  and  I 
now  make  it  again  as  a  way  by  which  you  may  resolve  the 
situation  without  injury  to  yourselves,  and,  indeed,  with 
entire  credit,  and  by  which  also  you  may  prove  to  your 
own  satisfaction  that  your  promises  of  a  satisfactory  termi- 
nation of  the  transaction  by  favorable  sale  of  the  lots  was 
within  the  bounds  of  reason.     I  will  give  you  as  long  to 
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pay  for  the  same  as  I  was  given,  namely,  two  years."  Hav- 
ing received  no  reply  to  his  letter  of  March  21,  plaintiff 
in  error,  on  April  16,  1908,  again  wrote  defendants  in  er- 
ror requesting  an  answer  to  the  proposition  contained  in 
his  former  letter,  and  stating:  "I  have  waited  wath  the 
utmost  patience  and  now  feel  that  patience  is  no  longer  a 
virtue.  You  know  my  reluctance  to  use  other  than  peace- 
able means  to  secure  my  rights.  I  trust  still  that  no  other 
means  will  be  necessary,  but  the  decision  must  rest  with 
you." 

In  May,  1908,  plaintiff  in  error  sent  the  following  tele- 
gram to  defendants  in  error :  "Do  not  allow  taxes  to  be- 
come delinquent."  Defendants  in  error  replied  on  May  18, 
1908,  that,  acting  under  the  instructions  contained  in  the 
foregoing  telegram,  they  had  paid  the  taxes  on  the  property 
of  plaintiff  in  error  and  had  charged  the  same  to  his  ac- 
count. The  bill  herein,  as  hereinbefore  stated,  was  filed 
July  8,  1908.  After  the  bill  was  filed  plaintiff  in  error 
continued  to  pay  the  taxes  upon  the  property  here  involved, 
such  payments  extending  up  to  the  time  of  the  entry  of  the 
decree,  on  November  15,  19 15. 

Charles  P. .Campbell  was  the  only  one  of  the  defend- 
ants in  error  testifying  in  the  case.  He  testified  that  along 
in  January  and  during  the  spring  of  1902  the  real  estate 
market  in  the  vicinity  of  Oaklawn  was  active;  that  the 
Stickney  transfer  yards  were  located  near  there  about  that 
time  and  were  being  developed  and  a  number  of  houses  had 
been  built  in  Oaklawn ;  that  the  train  service  between  Oak- 
lawn  and  Chicago  was  good,  and  that  a  station  was  located 
about  three  blocks  from  the  property  sold  to  plaintiff  in 
error;  that  subsequently  the  Stickney  transfer  yards  "all 
went  to  pieces," — ^that  is,  no  development  was  made, — and 
the  railroad  decreased  its  train  service  between  Oaklawn 
and  Chicago ;  that  as  a  result  it  was  impossible  to  get  peo- 
ple interested  in  the  property;  that  from  1902  to  1904  de- 
fendants in  error  were  able  to  sell  a  number  of  lots  in  that 
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vicinity  without  much  effort;  that  subsequent  to  1904  they 
were  not  able  to  do  very  much  with  the  property;  that 
from  1906  to  1908  the  market  continued  to  grow  worse — 
the  property  was  depreciating  in  value;  that  the  values 
have  depreciated  very  much  and  that  the  market  for  the 
property  is  now  "practically  nil." 

It  is  necessary  first  to  determine  the  relationship  which 
existed  between  the  parties.  It  is  contended  by  plaintiff  in 
error  that  defendants  in  error  acted  as  his  agents  through- 
out the  whole  transaction  and  that  a  fiduciary  relationship 
existed.  That  such  was  the  relationship  between  the  par- 
ties is  denied  by  defendants  in  error.  It  does  not  appear 
that  any  such  agency  existed  before  plaintiff  in  error  pur- 
chased the  Beverly  Hills  lots.  He  resided  at  considerable 
distance  from  the  city  of  Chicago  and  was  therefore  unable 
to  personally  look  after  this  property.  These  lots  were 
vacant  and  required  no  particular  attention  aside  from  the 
paying  of  the  taxes.  After  plaintiff  in  error  purchased  the 
lots  defendants  in  error  from  year  to  year  notified  him  of 
the  taxes  which  were  due  and  attended  to  the  payment  for 
him.  That  they  understood  they  had  the  management  of 
this  property  and  the  handling  of  it  is  evident  from  the 
correspondence  which  began  in  reference  to  the  Oaklawn 
property.  In  the  first  letter  written  to  plaintiff  in  error 
by  C.  P.  Campbell  he  stated  that  defendants  in  error  had 
been  thinking  for  some  time  of  selling  or  trading  his  Bev- 
erly Hills  lots.  In  making  the  pretended  sale  from  Shonts 
of  the  Oaklawn  property  defendants  in  error  represented 
plaintiff  in  error  in  the  sale  of  his  Beverly  Hills  lots  and 
put  them  in  at  a  sum  largely  in  excess  of  the  price  he  had 
paid.  They  correctly  summarized  the  relationship  which 
existed  between  them  and  plaintiff  in  error  since  the  time 
he  purchased  the  Beverly  Hills  lots  in  the  letter  of  April 
28,  1902,  in  which  they  stated  that  up  to  that  time  they 
had  acted  as  his  agents.  That  they  acted  as  his  agents  after 
the  purchase  of  the  Oaklawn  property  cannot  be  disputed, 
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as  a  written  contract  of  agency  was  entered  into.  It  clearly 
appears  that  plaintifT  in  error  reposed  the  utmost  confidence 
in  defendants  in  error.  This  trust  and  confidence  was  not 
only  accepted  by  them  but  was  encouraged  and  stimulated 
by  every  possible  means.  It  cannot  be  doubted  from  the 
facts  above  set  out  that  the  defendants  in  error  were  acting 
throughout  as  the  agents  of  plaintiff  in  error,  that  confi- 
dence was  reposed  in  them,  and  that  the  trust  was  accepted 
by  them.  Transactions  between  a  party  and  one  bearing  a 
fiduciary  relation  to  him  are,  upon  motion  of  the  dependent 
party,  prima  facie  voidable  upon  grounds  of  public  policy, 
and  the  fiduciary  relation  being  established,  the  burden  of 
proof  is  upon  the  one  receiving  the  benefit  to  show  an  ab- 
sence of  undue  influence  by  establishing  such  facts  as  will 
satisfy  the  court  that  the  dealing  was  at  arm's  length,  or 
that  the  transaction  was  had  in  the  most  perfect  good  faith 
and  was  equitable  and  just  between  the  parties.  (T/wmas 
V.  Whitney,  i86  111.  225;  Donne  v.  Driscoll,  203  id.  480; 
Fish  V.  Fish,  235  id.  396;  Beach  v.  Wilton,  244  id.  413.) 
The  facts  proven  disclose  that  defendants  in  error,  after 
encouraging  plaintiff  in  error  to  repose  his  trust  and  con- 
fidence in  them,  betrayed  that  confidence  and  took  an  un- 
conscionable advantage  of  him.  The  deception  practiced 
began  at  the  very  inception  of  the  correspondence  relative 
to  the  purchase  of  the  Oaklawn  property.  This  property 
was  falsely  represented  as  belonging  to  a  third  party, 
whereas,  in  fact,  it  was  owned  by  the  Campbells  and  had 
been  purchased  by  them  for  a  comparatively  small  sum.  In 
order  more  easily  to  induce  plaintiff  in  error  to  become  in- 
terested in  the  proposition  it  was  proposed  at  the  outset  to 
trade  his  Beverly  Hills  lots  in  at  such  a  sum  as  would  net 
him  a  considerable  profit.  Throughout  the  correspondence 
defendants  in  error  continually  made  suggestions  to  him  as 
to  concessions  which  they  might  secure  for  him  from  the 
alleged  owner  of  the  Oaklawn  property,  recommending  that 
he  make  proposals  along  the  lines  suggested  and  offering  to 
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use  their  influence  with  the  alleged  owner  of  the  property 
to  secure  such  concessions.  Defendants  in  error  not  only 
deceived  the  plaintiff  in  error  as  to  the  ownership  of  the 
Oaklawn  property,  but  the  value  of  these  lots  was  grossly 
misrepresented  to  him.  They  were  apparently  in  straitened 
financial  circumstances  at  the  time  and  used  this  means  of 
securing  money  to  pay  off  their  indebtedness.  Defendants 
in  error  failed  to  show  that  the  dealing  between  the  parties 
was  at  arm's  length  or  that  the  transaction  was  beneficial 
to  plaintiff  in  error. 

It  is  insisted,  however,  that  the  cause  of  action  is  barred 
by  the  laches  of  plaintiff  in  error.  Where  a  cause  of  action 
arises  from  fraud,  laches  will  not  apply  in  equity  until  the 
discoverv  of  the  fraud  or  until  the  fraud  could  have  been 
discovered  by  the  exercise  of  reasonable  diligence.  The 
failure  to  use  diligence  is  excused  where  there  is  a  relation 
of  trust  and  confidence  which  renders  it  the  duty  of  the 
party  committing  the  fraud  to  disclose  the  truth  to  the 
other.  (Farzvell  v.  Great  Western  Telegraph  Co.  i6i  111. 
522;  Penn  v.  Fogler,  182  id.  76.)  There  being  here  a  re- 
lation of  trust  and  confidence,  the  duty  to  exercise  rea- 
sonable diligence  to  discover  the  fraud  did  not  rest  upon 
plaintiff  in  error,  and  it  does  not  appear  that  he  was  in  pos- 
session of  all  the  facts  relative  to  the  fraud  which  had  been 
practiced  upon  him  until  the  institution  of  this  suit. 

It  is  contended  that  plaintiff  in  error  knew  all  the  facts 
and  all  the  circumstances  more  than  two  years  before  the 
beginning  of  the  suit  and  that  he  is  now  estopped  by  the 
affirmance  of  the  transaction.  He  did  learn  in  1907  that 
Shonts  simply  held  the  title  to  this  and  other  property  to 
secure  himself  against  liability  he  had  incurred  to  assist  de- 
fendants in  error  in  the  conduct  of  their  business  and  that 
the  property  was  actually  owned  by  one  of  the  defendants 
in  error.  He  immediately  brought  to  the  attention  of  de- 
fendants in  error  all  that  he  had  learned  in  this  connection. 
They  did  not  attempt  then  to  put  him  in  possession  of  all 
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the  facts,  but  by  every  means  at  their  command  sought  to 
mollify  him  and  to  convince  him  that  the  investment  was  a 
good  one  and  that  he  would  ultimately  receive  the  profits 
which  had  been  originally  promised  him.  While  it  is  true 
that  he  made  a  visit  to  Chicago  and  inspected  the  property, 
he  knew  nothing  of  its  value  except  from  the  information 
which  he  secured  from  defendants  in  error.  Although  they 
now  show  that  the  property  has  no  market  value  and  that 
it  has  been  constantly  depreciating  in  value  since  1904,  in 
their  correspondence  with  plaintiff  in  error  up  until  the  time 
the  suit  was  instituted  they  represented  the  property  as  in- 
creasing in  value  and  held  out  to  him  glowing  prospects  of 
the  great  returns  which  would  be  ultimately  realized  from 
its  sale.  Plaintiff  in  error  did  not  discover  the  fraud  prac- 
ticed upon  him  until  the  filing  of  this  bill,  and  he  therefore 
cannot  be  held  to  have  ratified  or  affirmed  the  transaction. 
It  is  only  when  the  influence  under  which  the  transaction 
was  had  has  entirely  ceased  that  a  party  may  elect  to  affirm 
the  acts  done.    Rickman  v.  Meier,  213  111.  507. 

In  connection  with  the  contention  that  plaintiff  in  error 
is  estopped  by  reason  of  his  affirmance  of  the  transaction, 
defendants  in  error  rely  upon  the  facts  that  he  executed  the 
deed  to  the  lot  sold  to  Lewis  in  July,  1907;  that  in  April 
and  May,  1906,  after  his  interview  with  the  Campbells,  he 
demanded  money  on  account,  and  thereafter  accepted  $150 
sent  him  May  26,  1906,  $300  sent  him  April  i,  1907,  and 
$37  sent  him  on  another  occasion ;  that  he  demanded  state- 
ments of  account  as  late  as  August  26,  1907,  and  Decem- 
ber 4,  1907 ;  that  he  promised  to  sign  a  new  agency  con- 
tract prepared  in  June,  1907,  and  that  he  paid  taxes  on  the 
property  in  May,  1908,  and  also  subsequent  to  the  filing  of 
the  bill.  For  the  reasons  given,  the  acts  relied  upon  which 
were  performed  before  the  filing  of  the  bill  could  not  be 
held  to  be  an  affirmance,  as  plaintiff  in  error  was  not  in 
possession  of  all  the  facts.  In  any  event,  he  was  bound  to 
make  the  conveyance  to  Lewis,  who  had  contracted  for  the 
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property  and  had  paid  the  full  purchase  price.  After  plain- 
tiff in  error  received  the  title  to  the  Oaklawn  property  it 
was  his  duty  to  pay  the  taxes  on  it.  Had  he  failed  to  do 
this  he  would  not  be  in  a  position  to  restore  to  defendants 
in  error  the  property  as  he  had  received  it.  (Cunningham 
V.  Fithian,  2  Gilm.  650.)  That  material  misrepresentations 
were  made  to  plaintiff  in  error  and  that  he  has  been  dam- 
aged by  reason  of  his  transactions  with  defendants  in  error 
is  apparent  from  a  mere  statement  of  the  case. 

It  is  contended  that  as  the  contract  has  been  fully  exe- 
cuted for  fourteen  years,  the  parties  cannot  be  restored  to 
the  position  originally  occupied  by  them.  It  does  not  ap- 
pear that  there  has  been  any  change  in  the  condition  of  the 
Beverly  Hills  lots.  Some  of  the  lots  of  the  Oaklawn  prop- 
erty have  been  sold.  The  sales  were  all  made  by  defend- 
ants in  error,  and  they  cannot  complain  that  they  were  not 
made  at  an  adequate  price.  By  his  bill  plaintiff  in  error 
offers  to  account  for  all  moneys  he  has  received  upon  ac- 
count of  these  sales.  Upon  the  sale  of  these  lots  the  pur- 
chase price  took  the  place  of  the  lots  themselves,  and  plain- 
tiff in  error  is  offering  to  do  all  that  is  required  of  him 
when  he  offers  to  return  the  money  he  received  on  account 
of  such  sales.  When  a  party  discovers  that  fraud  has  been 
practiced  upon  him  in  making  a  contract  he  should  tender, 
what  he  received  under  the  contract  as  a  condition  to  its 
rescission.  (Mitchell  v.  Mitchell,  263  111.  165.)  This  the 
plaintiff  in  error  has  done,  and  he  is  entitled  to  a  rescission 
of  his  contract  with  defendants  in  error,  to  a  re-conveyance 
of  his  Beverly  Hills  lots  and  to  a  re-payment  of  the  money 
which  he  paid  to  defendants  in  error,  less  the  amounts  re- 
ceived by  him  upon  the  sale  of  the  Oaklawn  lots. 

For  the  reasons  indicated,  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  is  remanded,  with  directions  to 
enter  a  decree  in  accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  iiith  directions. 
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Armour  &  Co.,  Plaintiff  in  Error,  vs.  The  Industrial 
Board  of  Illinois,  Defendant  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec,  6,  ipi6. 

1.  Workmen's  compensation — what  must  be  held  to  be  a  ware- 
house or  storehouse.  A  building  in  which  a  meat  corporation  stores 
its  products  pending  their  sale  and  distribution  to  local  dealers  is 
a  "warehouse  or  general  or  terminal  storehouse,"  within  the  mean- 
ing of  clause  4  of  paragraph  (a)  of  section  3  of  the  Workmen's 
Compensation  act  of  191 3,  even  though  no  goods  are  stored  for 
the  public  for  hire. 

2.  Appeals  and  errors — constitutional  questions  are  waived  by 
taking  case  to  the  Appellate  Court.  Constitutional  questions  are 
waived  by  taking,  a  case  to  the  Appellate  Court,  and  they  cannot 
be  thereafter  raised  in  the  Supreme  Court. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  H.  Bowles, 
Judge,  presiding. 

Alfred  R.  Urion,  Charles  J.  Faulkner,  Jr.,  and 
Walter  C.  Kirk,  for  plaintiff  in  error. 

Acton  &  Acton,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Industrial  JBoard  of  this  State  rendered  a  decision 
against  plaintiff  in  error.  Armour  &  Co.,  August  6,  1914, 
awarding,  under  the  provisions  of  the  Workmen's  Compen- 
sation act  of  1913,  the  sum  of  $2919  to  the  estate  of  Grover 
C.  Richardson.  After  this  court  had  held  unconstitutional 
the  part  of  the  act  of  1913  which  provided  that  this  court 
might  review  directly  the  decisions  of  the  Industrial  Board, 
{Courier  v.  Simpson  Construction  Co.  264  111.  488,)'  plain- 
tiff in  error,  under  the  authority  of  that  decision,  caused  to 
be  issued  from  the  circuit  pourt  of  Cook  county  a  common 
law  writ  of  certiorari  to  review  the  holding  of  the  boar4» 
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That  court  quashed  the  writ  of  certiorari,  and  on  the  pro- 
ceedings being  taken  to  the  Appellate  Court  the  judgment 
of  the  circuit  court  was  affirmed.  The  cause  has  been 
brought  here  on  petition  for  certiorari. 

By  the  stipulation  of  facts  found  in  the  record  it  ap- 
pears that  Grover  C.  Richardson  was  employed  by  Armour 
&  Co.  at  Danville,  Illinois,  doing  general  work  in  connec- 
tion with  the  handling  and  shipping  of  products  by  that 
company  in  said  city.  He  began  work  October  23,  1913, 
and  continued  in  the  employment  of  Armour  &  Co.  until 
his  death,  four  days  later,  from  injuries  received  while  op- 
erating a  freight  elevator  in  plaintiff  in  error's  plant,  in  the 
usual  course  of  his  employment  and  in  the  discharge  of 
duties  arising  therefrom.  He  was  caught  in  some  manner 
between  the  elevator  platform  and  the  second  floor  of  the 
building,  but  it  is  unknown  just  how  the  accident  occurred. 
Due  notice  was  given  the  employer  of  the  accident  and 
claim  filed  with  the  Industrial  Board  within  six  months  of 
the  time  of  the  injury.  It  further  appears  from  said  stipu- 
lation  that  plaintiff  in  error,  Armour  &  Co.,  is  a  corporation 
organized  under  the  laws  of  New  Jersey  and  licensed  to  do 
business  in  Illinois ;  that  it  operates  a  number  of  wholesale 
distributing  houses  in  several  cities  of  Illinois ;  that  in  the 
conduct  of  its  business  at  the  various  wholesale  distributing 
points  it  is  a  separate  and  distinct  corporation  from  Ar- 
mour &  Co.,  a  corporation  organized  under  the  laws  of 
this  State  for  operating  packing  and  slaughtering  establish- 
ments. The  New  Jersey  corporation  purchases  practically 
all  its  goods  from  the  Illinois  corporation.  The  business  of 
the  New  Jersey  corporation  at  Danville,  Illinois,  as  well  as 
at  the  other  wholesale  distributing  houses  in  different  cities 
of  the  State,  consists  in  receiving  meats  and  provisions  and 
distributing  them  at  wholesale  to  dealers  in  the  surrounding 
territory.  The  business  at  Danville  is  conducted  in  a  three- 
story  and  basement  brick  building  at  39-41  Washington 
avenue,  the  title  to  which  is  in  the  New  Jersey  corpora- 
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tion.  The  third  floor  of  the  building  is  used  for  smoking 
meats;  the  second  floor  for  storing  smoked  meats,  provi- 
sions, canned  goods,  etc. ;  the  first  floor,  part  of  which  is 
used  for  shipping  purposes  and  part  for  offices,  is  equipped 
with  a  cooler,  where  fresh  meats  are  held  pending  sale; 
the  basement  is  used  for  the  storage  of  barreled  goods  and 
pickled  and  salted  meats.  No  manufacturing  or  prepara- 
tion of  products  is  conducted  in  said  building,  except  the 
smoking  of  meats  on  the  third  floor.  No  power-driven  ma- 
chinery of  any  kind  is  employed  on  the  premises,  with  the 
exception  of  one  ten-horse-power  electric  freight  elevator 
running  from  the  basement  to  the  top  floor,  operated  by 
means  of  ropes  attached  to  an  electric  mechanism.  It  can 
be  operated  from  all  floors,  and  it  is  not  necessary  for  the 
person  who  operates  it  to  ride  thereon  but  employees  fre- 
quently ride  on  it  when  operating  it  for  freight  purposes, 
the  rule  of  the  company  being  that  it  should  not  be  operated 
for  passenger  purposes,  only.  Goods  are  received  in  the 
plant  from  railway  cars  which  are  switched  alongside  the 
building  and  unloaded  by  trucks,  the  meat  and  other  goods 
being  taken  from  the  building  for  distribution  among  deal- 
ers by  wagons  and  auto  trucks.  The  carcass  meats  are 
pushed  to  and  from  the  cooler  by  the  aid  of  hooks  sus- 
pended from  and  running  along  hanging  rails.  The  prod- 
ucts of  this  building  are  stored  therein  only  the  length  of 
time  requisite  to  sell  them  to  dealers  in  Danville  and  the 
vicinity, — ^in  the  case  of  fresh  meats  rarely  longer  than  a 
week,  but  smoked  meats  are  stored  from  one  to  three  weeks 
or  more.  No  goods  are  stored  for  other  persons,  for  hire 
or  otherwise.  The  deceased  left  him  surviving  a  widow  and 
two  minor  children.  Plaintiff  in  error,  the  New  Jersey  cor- 
poration, has  never  elected  to  come  under  said  Workmen's 
Compensation  act. 

Counsel  for  plaintiff  in  error  contend  that  it  does  not 
come  within  the  provisions  of  said  Workmen's  Compensa- 
tion act  of  191 3.    Counsel  for  defendant  in  error,  on  the 
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other  hand,  contend  that  plaintiff  in  error  is  liable  under 
the  provisions  of  paragraph  (fc)  of  section  3  of  said  act, 
which  reads :  "The  provisions  of  paragraph  (a)  of  this  sec- 
tion shall  only  apply  to  an  employer  engaged  in  any  of  the 
following  occupations,  enterprises  or  businesses,  namely: 
*  *  *  4.  The  operation  of  any  warehouse  or  general  or 
terminal  storehouses ;  *  *  *  8.  In  any  enterprise  in  which 
statutory  or  municipal  ordinance  regulations  are  now  or 
shall  hereafter  be  imposed  for  the  regulating,  guarding,  use 
or  the  placing  of  machinery  or  appliances,  or  for  the  pro- 
tection and  safeguarding  of  the  employees  or  the  public 
therein;  each  of  which  occupations,  enterprises  or  busi- 
nesses are  hereby  declared  to  be  extra-hazardous."  (Laws 
of  1913,  p.  339.)  Counsel  for  defendants  in  error  contend 
that  plaintiff  in  error  is  within  the  provisions  of  clause  8 
above,  because  the  operation  and  use  of  elevators  in  said 
city  were  regulated  by  a  general  ordinance  of  the  city  of 
Danville  in  force  at  the  time  of  the  accident. 

Did  the  legislature  intend  that  a  building  used  for  the 
purposes  such  as  the  one  here  in  question  is  used  should 
be  considered  as  a  warehouse,  as  that  word  is  employed  in 
said  clause  4  of  paragraph  (fc)  ?  Webster's  Dictionary  de- 
fines "warehouse"  as  "a  storehouse  for  wares  or  goods;  a 
receiving  house.  The  term  is  broadly  used,  and  may  include 
any  structure  used  to  store  goods  in.  A  wholesale  shop  or 
store,  or  sometimes  a  large  retail  establishment."  Accord- 
ing to  the  Century  Dictionary  a  warehouse  is  "a  house  in 
which  wares  or  goods  are  kept ;  a  storehouse.  Specifically, 
(a)  a  store  in  which  goods  are  placed  for  safekeeping;  a 
building  for  the  temporary  deposit  of  goods  for  compensa- 
tion. *  *  *  (^)  A  store  for  the  sale  of  goods  at  whole- 
sale; also,  often,  a  large  retail  establishment."  It  is  also 
defined  as  "a  place  adapted  to  the  reception  and  storage  of 
goods  and  merchandise ;"  (Bouvier's  Law  Diet. — 3d  rev. — 
3424;  Black's  Law  Diet. — 2d  ed. — 12 18;)  also  as  "a  place 
used  by  the  occupant  for  the  storage  of  goods,  and  the  term 
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is  synonymous  with  storehouse;"  (30  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 38;)  and  "a  place  where  goods  are  re- 
ceived in  store  for  profit."  (40  Cyc.  400.)  Obviously,  from 
these  various  definitions,  the  meaning  of  this  word  in  any 
given  case  must  depend  quite  largely  upon  the  connection  in 
which  the  word  is  used,  and  if  it  occurs  in  a  statute  the 
purpose  and  object  of  the  statute  may  throw  considerable 
light  on  its  meaning.  This  court  has  never  had  occasion  to 
construe  this  word  as  used  in  this  statute,  though  in  Uphoff 
V.  Industrial  Board,  271  111.  312,  the  intention  of  the  legis- 
lature in  enacting  this  law  is  discussed  at  some  length,  as 
well  as  the  various  occupations  and  employments  that  were 
proposed  to  be  brought  within  its  provisions.  The  Illinois 
compensation  laws  were  taken,  with  certain  modifications, 
from  the  Workmen's  Compensation  act  theretofore  enacted 
in  Great  Britain.  (Lust  on  Workmen's  Compensation  Law 
of  Illinois,  2.)  The  decisions  of  the  courts  of  that  country 
are  therefore  of  assistance  on  subjects  in  our  act  that  are 
also  covered  by  the  Workmen's  Compensation  act  of  Great 
Britain.  In  Hunt  v.  Grantfmm  Co-operative  Society,  112 
L.  T.  364,  it  was  held  that  a  single  loft,  thirty  feet  long 
and  fifteen  feet  wide,  over  a  stable  included  in  a  block  of 
buildings  in  which  respondents  conducted  their  stores,  was 
a  storeroom  and  not  a  warehouse,  the  room  being  used  for 
storage  purposes  ancillary  or  incidental  only  to  the  main 
business  carried  on  by  the  proprietors.  The  same  finding 
was  made  as  to  goods  stored  in  the  basement  of  a  building 
pending  their  sale  in  the  shops  above.  (Burr  v.  Whiteley, 
19  Times  L.  R.  117.)  In  Green  v.  Britten,  6  W.  C.  C.  82, 
it  was  held  that  the  term  "warehouse"  could  not  be  limited 
to  apply  only  to  a  building  where  the  public  could  send 
their  goods  to  be  stored;  that  the  word  was  properly  ap- 
plied to  a  building  used  by  the  owner  for  the  storage  of 
his  own  goods,  the  opinion  stating  that  in  enacting  the  law 
the  legislature  "had  in  view  the  danger  run  by  workmen 
who  have  to  handle  goods  on  a  large  scale."     (To  the  same 
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effect  see  Wilmott  v.  Paton,  4  W.  C.  C.  65,  and  Adams 
V.  Great  Western  Railway  Co,  6  id.  87.)  In  Moreton  v. 
Reeve,  2  K.  B.  (1907)  401,  the  court  referred  approvingly 
to  the  doctrine  laid  down  in  Green  v.  Britten,  supra,  and 
also  stated  that  under  certain  circumstances  storerooms  con- 
nected with  retail  establishments  may  be  warehouses. 

Counsel  for  plaintiff  in  error  argue  that  the  word  "ware- 
house," as  used  in  this  law,  should  be  construed  to  mean 
only  a  public  warehouse  in  which  property  is  stored  for 
compensation  or  profit,  because  paragraph  i  of  article  13 
of  the  constitution  calls  elevators  and  storehouses  used  to 
store  property  for  compensation  "public  warehouses."  We 
think  this  argument  is  without  merit.  Had  the  legislature 
intended  this  provision  of  the  statute  to  refer  only  to  pub- 
lic warehouses  used  for  storing  property  for  compensation 
it  could  easily  have  made  that  fact  clear  by  inserting  in 
the  statute  the  word  "public,"  or  other  suitable  words  that 
would  plainly  indicate  a  warehouse  storing  goods  for  profit. 
The  basis  for  the  classification  of  the  various  occupations 
under  the  Workmen's  Compensation  act  is  largely  the  prob- 
ability of  danger  to  employees  by  reason  of  the  nature  of 
the  work  in  which  they  are  engaged.  The  work  connected 
with  the  storage  of  provisions  by  plaintiff  in  error  in  this 
building,  awaiting  distribution  in  a  wholesale  trade,  is  no 
less  hazardous  in  that  the  property  stored  is  its  own  than 
if  said  company  w^ere  storing  such  goods  for  third  persons 
for  hire.  The  risk  and  danger  to  the  employee  would  be 
equal  in  both  cases.  It  is  manifest,  however,  that  the  legis- 
lature did  not  intend  to  include  within  the  meaning  of  the 
word  "warehouse"  every  place  where  goods  are  stored  by 
the  owner,  for  that  might  make  it  apply  to  the  storing  by 
any  citizen  of  a  barrel  of  apples  or  potatoes  in  his  cellar  or 
basement,  but  if  any  person  should  store  thousands  of  bar- 
rels of  produce  in  a  three-story  building  the  work  might 
readily  be  attended  with  considerable  danger.  The  rule  of 
the  English  courts  seems  to  be  that  a  warehouse  or  store- 
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room  for  the  storage  of  goods  in  a  wholesale  business  is 
necessarily  a  warehouse  within  the  meaning  of  the  Work- 
men's Compensation  act,  and  that  the  circumstances  may 
make  a  storeroom  used  in  connection  with  a  retail  business 
a  warehouse,  as  that  term  was  used  in  the  act.  In  Green  v. 
Britten,  supra,  the  court  said  (p.  86)  that  the  word  "ware- 
house" "involves  the  idea  of  a  place  normally  of  consid- 
erable size,  ♦  *  *  in  which,  consequently,  the  dangers 
incident  to  the  handling  of  goods  in  bulk  might  *  *  *  nat- 
urally arise."  Why  would  the  legislature  use  in  this  act,  in 
connection  with  the  word  "warehouse,"  the  words  "general 
or  terminal  storehouses,"  if  it  intended  to  mean  only  pub- 
lic warehouses  used  for  hire?  It  is  well  known  that  many 
large  concerns  in  this  country  have  general  or  terminal 
storehouses  at  certain  points,  where  they  hold  their  goods 
and  distribute  them  to  wholesale  customers  or  to  their  retail 
business.  Such  storehouses  are  not  public  warehouses.  We 
think  it  is  clear,  however,  that  the  legislature  intended  to 
include  the  operation  of  such  general  storehouses  in  said 
clause  4  as  a  hazardous  occupation.  Indeed,  it  is  not  a 
strained  construction  of  this  statute  to  hold  that  this  build- 
ing can  be  fairly  included  within  the  term  "general  store- 
house." 

Counsel  on  the  one  hand  argue  at  some  length  that  this 
statute,  being  in  derogation  of  the  common  law,  should  be 
strictly  construed,  while  on  the  other  hand  it  is  argued  that 
the  statute,  being  remedial  in  its  character,  should  be  liber- 
ally construed.  The  rules  as  to  strict  or  liberal  construc- 
tion are  of  value  only  as  assisting  in  finding  the  real  mean- 
ing of  the  statute.  They  are  not  considered  as  important 
in  recent  years  as  formerly,  for  it  has  become  more  and 
more  recognized  that  "the  paramount  duty  of  the  judicial 
interpreter  is  to  put  upon  the  language  of  the  legislature, 
honestly  and  faithfully,  its  plain  and  rational  meaning  and 
to  promote  its  object."  (Endlich  on  Interpretation  of  Stat- 
utes, sec.  329.)     The  intention  of  the  law-makers  is  the 
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law,  to  be  gathered  from  the  reading  of  the  statute,  hav- 
ing in  mind  all  the  rules  of  construction  which  may  apply. 
(  Warner  v.  King,  267  111.  82,  and  authorities  cited. )  Both 
on  principle  and  authority  the  premises  upon  which  the  ac- 
cident occurred  must  be  held  a  warehouse  or  storehouse,  as 
those  terms  are  used  in  the  act  in  question.  Plaintiff  in 
error  was  operating  its  business  therein  for  its  own  profit, 
but  it  was  such  a  business  as  the  legislature  manifestly  in- 
tended to  include  within  the  provisions  of  the  act. 

The  conclusion  as  to  the  meaning  of  said  clause  4  of 
paragraph  (6)  renders  it  unnecessary  to  consider  whether 
plaintiff  in  error  was  also  liable  under  the  provisions  of  said 
clause  8  of  paragraph  (&). 

Counsel  for  plaintiff  in  error  have  argued  at  some  length 
that  to  construe  the  statute  in  this  manner  would  render 
it  unconstitutional,  as  depriving  plaintiff  in  error,  without 
any  election  on  its  part,  of  a  right  of  trial  by  jury.  As  we 
understand  this  argument,  they  contend  that  plaintiff  in  er- 
ror had  a  right  to  construe  this  statute  as  not  applying  to 
its  business  in  this  building  at  Danville,  and  therefore  it 
was  unnecessary  for  it  to  take  any  action  with  reference  to 
electing  or  not  electing  to  come  under  the  act.  In  practical 
effect  this  is  an  argument  against  the  constitutionality  of 
the  act.  Its  constitutionality  cannot  be  raised  in  this  court 
since  it  was  not  raised  in  the  court  below,  {Masonic  Prater- 
mty  Temple  Ass'n  v.  City  of  Chicago,  217  111.  58,)  and  for 
the  further  reason  that  counsel  waived  all  questions  as  to 
the  constitutionality  of  the  act  by  taking  the  case  to  the  Ap- 
pellate Court.  Haas  Electric  Co.  v.  Amv^ement  Park  Co. 
236  111.  452 ;  Luken  v.  Lake  Slwre  and  Michigan  Southern 
Raihvay  Co.  248  id.  377. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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M.  O.  Allmon  et  al.  Plaintiffs  in  Error,  vs.  The  Sai,em 
Building  and  Loan  Association  et  al.  Defendants  in 
Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  6,  ipi6. 

1.  Corporations — rights  of  pledgee  of  stock  certificates.  Un- 
der section  52  of  the  act  relating  to  judgments,  when  stock  cer- 
tificates are  pledged  by  delivery  and  indorsement  in  blank  to  secure 
the  payment  of  promissory  notes,  such  pledge,  as  between  the  par- 
ties, and  as  to  all  other  parties,  as  owners,  with  actual  or  construc- 
tive notice  thereof,  is  valid  and  binding  although  the  transfer  of 
the  title  to  the  pledgee  is  not  made  on  the  books  of  the  corporation, 
and  although,  as  between  the  corporation  and  the  pledgee,  the  title 
does  not  pass  in  the  sense  that  the  corporation  must  recognize  the 
pledgee  as  having  legal  rights  as  a  member  of  the  corporation. 

2.  Same — duty  of  a  corporation  as  custodian  and  trustee  of 
its  shares  of  stock.  A  corporation  is  by  law  the  custodian  of  the 
shares  of  its  stock,  has  power  to  protect  the  rights  of  everyone 
interested  therein  from  unauthorized  transfers  and  is  responsible 
for  an  injury  sustained  by  its  negligence  or  misconduct  in  making 
transfers  or  cancellations  of  such  stock. 

3.  SAMt — corporation  must  resist  any  transfer  of  shares  on  its 
books  without  surrender  of  certificates.  Where  certificates  are  out- 
standing representing  shares  of  stock,  it  is  the  duty  of  the  cor- 
poration to  resist  any  transfer  of  such  shares  on  its  books  without 
the  production  and  surrender  of  the  certificates,  and  a  violation  of 
this  duty  renders  the  corporation  liable  to  the  real  owner  of  the 
shares  for  their  conversion,  and  it  is  so  liable  to  bona  fide  holders, 
for  value,  of  the  old  certificates. 

4.  Same — equity  may  compel  transfer  on  the  books  to  the  equi- 
table owner.  Equity  will  compel  a  corporation,  under  proper  cir- 
cumstances, to  transfer  on  its  books  shares  of  stock  to  the  owner 
of  the  equitable  title  and  to  issue  to  him  certificates  for  the  same. 

5.  Same — building  and  loan  association  is  negligent  in  not  de- 
manding surrender  of  certificates  of  stock  before  cashing  them.  A 
building  and  loan  association  is  guilty  of  gross  negligence  in  pay- 
ing the  withdrawal  value  of  stock  to  one  claiming  to  be  the  owner, 
and  who  is  the  owner  on  the  books,  without  requiring  him  to  pro- 
duce the  certificates  of  stock  for  cancellation  as  provided  in  its  by- 
laws, and  if  the  stock  was  pledged  the  association  is  liable  to  the 
pledgee  for  the  loss  occasioned  by  its  negligence. 
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6.  Same — pledgee  of  sioek  is  not  required  to  notify  corporation 
of  the  pledge.  Section  52  of  the  act  relating  to  judgments,  which 
concerns  pledges  of  stock  certificates  as  collateral,  does  not  require 
that  a  pledgee  of  stock  shall  notify  the  corporation  that  he  has 
received  it  in  pledge. 

7.  Same — against  what  persons  pledgees  of  stock  are  protected. 
Section  52  of  the  act  relating  to  judgments  was  intended  to  protect 
pledgees  of  stock  not  only  against  judgment  creditors  but.  against 
all  other  persons  claiming  rights  in  the  stock  so  pledged  who  are 
chargeable  with  actual  or  constructive  notice  of  their  rights. 

8.  Same — negligence  of  secretary  is  chargeable  to  corporation. 
Although  notice  to  a  director,  when  acting  solely  in  his  own  private 
interest,  is  not  notice  to  the  corporation  of  which  said  director  is 
an  officer,  yet  the  negligence  of  the  company's  secretary  is  the 
negligence  of  the  company. 

9.  Laches — zvhen  doctrine  of  laches  will  not  be  applied  in  de- 
nial of  relief.  A  court  of  equity  will  apply  the  doctrine  of  laches 
in  denial  of  relief  only  where,  from  all  the  circumstances,  to  grant 
the  relief,  to  which  the  complainant  is  otherwise  entitled,  will  pre- 
sumptively be  unjust  because  of  the  delay. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  Thomas  M.  Jett, 
Judge,  presiding. 

Frank  F.  Nolkman,  and  June  C.  Smith,  for  pl^n- 
tiffs  in  error. 

Kagy  &  Vandervort,  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 
On  and  prior  to  January  28,  1904,  John  C.  Stonecipher 
became  the  record  owner  of  thirty-six  shares  of  the  capital 
stock  of  the  Salem  Building  and  Loan  Association  of  the 
par  value  of  $100  each  at  maturity,  or  approximately  ten 
years  from  date,  ten  shares  of  which  were  executed  and  de- 
livered by  said  association  May  12,  1896,  six  shares  thereof 
March  18,  1898,  ten  shares  thereof  December  31,  1898,  and 
276  -  22 
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ten  of  such  shares  October  5,  1899.  On  August  12,  1904, 
and  on  September  10,  1906,  respectively,  said  Stonecipher 
executed  and  delivered  to  H.  L.  Allmon,  for  money  bor- 
rowed of  the  latter,  two  notes  of  $2000  each,  both  due  one 
year  after  date,  with  six  per  cent  interest  from  date,  and 
to  secure  the  payment  of  said  two  notes,  on  said  last  date 
said  Stonecipher  delivered  to  said  Allmon  the  said  certifi- 
cates for  the  thirty-six  shares  of  said  capital  stock,  indorsed 
by  said  Stonecipher  in  blank.  Allmon  died  intestate  Feb- 
ruary 7,  1908,  leaving  him  surviving  Mattie  B.  Allmon,  his 
widow,  and  M.  O.  Allmon,  Nellie  H.  White,  Ida  May  Pul- 
len  and  Tina  V.  Cole,  plaintiffs  in  error,  as  his  children  and 
only  heirs-at-law,  all  adults.  The  widow  and  heirs  settled 
the  estate  of  said  deceased  by  agreement  and  without  ad- 
ministration, and  agreed  that  said  children  and  heirs  were  to 
be  the  owners  of  said  promissory  notes  and  the  said  thirty- 
six  shares  of  stock  which  were  found  among  the  assets  of 
the  deceased,  and  said  widow,  by  her  indorsement  thereon, 
signified  her  transfer  to  them  of  all  her  interest  therein,  and 
all  the  debts  of  said  deceased  were  paid.  M.  O.  Allmon,  as 
a  fourth  owner  and  as  agent  of  his  sisters  aforesaid,  col- 
lected the  interest  on  these  notes  of  John  C.  Stonecipher  in 
1908  and  up  to  and  including  1911,  and  his  father  had  col- 
lected the  interest  thereon  for  the  previous  years.  With- 
out the  knowledge  of  M.  O.  Allmon  or  his  sisters  John  C. 
Stonecipher  applied  for  and  collected,  after  their  maturity, 
from  said  building  and  loan  association  the  amounts  due  on 
said  certificates  on  June  18,  1908,  January  28,  1909,  and 
May  15,  1909,  and  said  certificates  were  paid  by  said  as- 
sociation without  requiring  the  production  of  said  certifi- 
cates, or,  so  far  as  appears  from  the  evidence,  without  actual 
knowledge  or  inquiry  as  to  where  said  certificates  were  or 
as  to  their  owners.  Shortly  after  the  certificates  were  paid 
to  Stonecipher,  M.  O.  Allmon  called  on  John  W.  Larimer, 
secretary  of  said  association,  and  inquired  of  him  if  Stone- 
cipher held  said  stock  in  the  association,  and  also  informed 
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him  that  he  and  his  sisters  held  them  as  collateral  security, 
and  was  informed  by  Larimer  that  Stonecipher  had  col- 
lected all  the  money  on  said  certificates  and  some  interest, 
amounting  in  all  to  $3634.45.  This  was  the  first  actual 
knowledge  the  association  had  of  plaintiffs  in  error's  in- 
terest in  said  certificates.  Shortly  before  or  after  the  last 
interest  was  collected  on  said  notes,  December  12,  1911,  All- 
mon again  called  on  Larimer,  as  secretary  of  said  associa- 
tion, and  obtained  the  dates  of  the  several  payments  to 
Stonecipher  of  said  certificates  and  wrote  the  date  on  each 
certificate  on  which  it  was  paid.  Stonecipher  was  adjudged 
a  bankrupt  in  February,  19 13.  M.  O.  Allmon  considered 
Stonecipher  up  to  the  first  of  the  year  1912  financially  re- 
sponsible and  that  the  notes  were  collectible  directly  from 
him,  and  he  (Allmon)  had  at  one  time  carried  stock  in  the 
said  association,  and  since  his  father's  death  was  aware  of 
the  fact  that  certificates  of  stock  therein  mature  in  approxi- 
mately ten  years.  He  was  a  director  for  the  Salem  State 
Bank  for  the  same  time,  and  Stonecipher  was  a  stockholder 
and  vice-president  of  the  same  bank  for  a  part  of  that  time 
and  then  started  a  bank  of  his  own.  Stonecipher  was  a  di- 
rector in  said  association  until  shortly  before  he  became  a 
bankrupt,  and  at  the  times  he  collected  the  money  on  said 
certificates  he  had  $25,000  worth  of  unincumbered  real  es- 
tate in  his  own  name,  and  was  then  regarded  as  an  honest 
and  successful  business  man  in  and  around  Salem  and  as 
financially  able  to  pay  all  his  debts.  The  constitution  of 
said  association  provided  that  transfers  of  stock  therein  may 
be  made  on  payment  of  twenty-five  cents  to  it  for  each 
share  transferred,  and  that  all  transfers  shall  be  made  in 
the  presence  of  the  secretary,  who  shall  record  them  in  a 
book  purchased  and  kept  by  him  for  that  purpose  alone,  and 
that  they  shall  also  be  indorsed  on  the  certificates  trans- 
ferred. In  each  case  the  transferee  shall  be  entitled  to  all 
the  privileges  of  the  original  holder,  but  no  transfer  shall 
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be  valid  and  complete  until  the  foregoing  provisions  have 
been  complied  with. 

Plaintiffs  in  error  brought  this  suit  in  equity  on  April 
IS,  1913,  in  the  circuit  court  of  Marion  county  against  said 
association  and  William  A.  Mills,  trustee  in  bankruptcy  of 
the  estate  of  John  C.  Stonecipher,  bankrupt,  to  compel  the 
association  to  issue  to  them  certificates  of  stock  in  said  as- 
sociation of  the  par  value  of  $3600,  or  to  pay  them  the  said 
notes  and  interest  thereon,  and  for  other  and  further  re- 
lief in  equity.  Answers  were  filed  to  the  bill  by  the  defend- 
ants in  error,  and  on  a  hearing  the  court,  on  the  foregoing 
facts,  found  the  issues  for  plaintiffs  in  error  and  decreed 
that  the  Salem  Building  and  Loan  Association  pay  to  them, 
within  forty  days,  $3600,  and  that  upon  payment  thereof 
they  surrender  to  the  association  said  certificates  of  stock. 
On  appeal  the  Appellate  Court  for  the  Fourth  District  re- 
versed the  decree  of  the  circuit  court  and  remanded  the 
cause,  with  directions  to  dismiss  the  bill  for  want  of  equity. 
The  record  was  brought  to  this  court  for  review  by  a  writ 
of  certiorari. 

Two  principal  questions,  only,  arise  on  this  record  for 
our  decision :  ( i )  Did  the  Salem  Building  and  Loan  As- 
sociation become  liable  to  plaintiffs  in  error,  as  pledgees  of 
the  stock  in  question,  by  paying  to  Stonecipher  the  with- 
drawal value  of  said  stock  without  taking  the  precaution  to 
require  the  stock  certificates  to  be  surrendered  for  cancella- 
tion; and  (2)  are  plaintiffs  in  error  barred  by  laches  for 
failure  to  promptly  bring  their  suit  against  said  association. 

It  is  well  known  that  in  commercial  transactions  with 
banks  and  business  men  certificates  of  stock  are  very  often 
pledged  as  security  for  loans  by  merely  assigning  and  de- 
livering the  certificates  of  stock  and  without  any  thought 
or  intention  of  the  assignees  becoming  owners  of  the  stock 
other  than  such  qualified  ownership  for  security.  It  is  not 
usual  or  customary  in  such  cases  for  the  stock  to  be  trans- 
ferred on  the  books  of  the  company  to  a  pledgee.     More- 
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over,  section  52  of  chapter  77  of  Kurd's  Statutes,  entitled 
"Judgments,"  provides :  "The  share  or  interest  of  a  stock- 
holder in  any  corporation  may  be  taken  on  execution,  and 
sold  as  hereinafter  provided;  but  in  all  cases,  where  such 
share  or  interest  has  been  sold  or  pledged  in  good  faith  for 
a  valuable  consideration,  and  the  certificate  thereof  has 
been  delivered  upon  such  sale  or  pledge  such  shares  or  in- 
terest shall  not  be  liable  to  be  taken  on  execution  against  the 
vendor,  or  pledgor,  except  for  the  excess  of  the  value  there- 
of over  and  above  the  sum  for  which  the  same  may  have 
been  pledged  and  the  certificate  thereof  delivered."  This 
court  held  in  Rice  v.  Gilbert,  173  111.  348,  that  the  meaning 
and  purpose  of  that  section  were  to  give  more  commercial 
freedom  to  transfers  of  the  stock  for  purposes  of  collateral 
security  than  existed  before  and  to  make  shares  of  stock  as 
nearly  negotiable  as  possible.  It  was  further  held  that  as 
between  the  parties  to  such  a  pledge,  and  as  to  all  other 
parties  as  owners  with  actual  or  constructive  notice  thereof, 
such  pledge  was  valid  and  binding  although  the  transfer  of 
the  title  to  the  pledgee  is  not  made  on  the  books  of  the  cor- 
poration. As  between  the  corporation  and  the  pledgee  in 
such  a  transfer  the  full  legal  title  does  not  pass  to  the 
pledgee,  and  is  not  intended  to  so  pass,  in  the  sense  that 
the  corporation  must  recognize  the  pledgee  as  the  owner  of 
the  stock  having  legal  rights  as  a  member  of  the  corporation. 
But  a  corporation  is  by  law  the  custodian  of  the  shares 
of  its  stock  and  clothed  with  power  sufficient  to  protect  the 
rights  of  everyone  interested  therein  from  unauthorized 
transfers,  and,  like  every  other  trustee,  it  is  bound  to  exe- 
cute the  trust  with  proper  diligence  and  care,  and  is  respon- 
sible for  an  injury  sustained  by  its  negligence  or  misconduct 
in  making  transfers  or  cancellations  of  such  stock.  Where 
certificates  are  outstanding  representing  shares  of  stock,  it 
is  the  duty  of  the  corporation  to  resist  any  transfer  of  such 
shares  on  its  books  without  the  production  and  surrender 
of  the  certificates.    A  violation  of  this  duty  renders  the  cor- 
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poration  liable  to  the  real  owner  of  the  shares  for  their  con- 
version, and  it  is  so  liable  to  botia  fide  holders  for  value 
of  the  old  certificates.  (lo  Cyc.  614,  618;  Hall  v.  Rosehill 
and  Bvaiiston  Road  Co.  70  111.  673.)  Equity  will  compel 
a  corporation,  under  proper  circumstances,  to  transfer  on 
its  books  shares  of  stock  to  the  owner  of  the  equitable  title 
and  issue  to  him  certificates  for  the  same.  (10  Cyc.  605.) 
The  defendant  in  error  building  and  loan  association  is 
by  its  by-laws  required  to  demand  a  surrender  of  the  cer- 
tificate of  stock  before  transferring  its  stock  on  its  books 
and  to  indorse  such  a  transfer  on  the  certificate.  A  failure 
on  its  part  to  demand  the  surrender  of  the  certificate  of 
stock  for  cancellation  before  cashing  it  for  a  person  claim- 
ing to  be  an  owner  who  >vas  not  such,  would  render  it  no 
less  negligent  than  its  failure  to  demand  the  surrender  of 
such  certificate  before  transferring  it  on  its  books,  and 
would  thereby  do  the  owner  of  the  stock  an  injury  equally 
if  not  more  serious,  and  there  can  be  no  doubt  of  its  lia- 
bility for  such  injury.  In  the  instant  case  it  does  not  appear 
that  the  building  and  loan  association  demanded  the  surren- 
der of  the  certificates  of  stock  in  question  or  made  any  in- 
quiry concerning  their  wdiereabouts.  It  might  be  inferred 
that  it  relied  on  the  provisions  of  its  by-laws  in  regard  to 
the  transfer  of  its  stock  to  protect  it  against  the  interests  of 
any  other  than  the  record  owner  of  the  stock,  and  made  no 
inquiry  of  Stonecipher  as  to  the  persons  who  had  them  and 
no  demand  for  their  return  and  cancellation.  The  argument 
made  by  its  attorneys  here  is  that  it  was  not  required  to 
make  such  inquiry  or  demand,  and  that  plaintiffs  in  error 
lost  all  right  to  maintain  their  action  by  not  giving  it  notice 
of  their  rights  and  having  the  stock  transferred  on  the  books 
of  the  company  before  the  stock  was  cashed.  But  the  said 
statute  does  not  require  that  a  pledgee  of  stock  so  pledged 
shall  notify  the  corporation  that  he  has  received  it  in  pledge. 
The  stock  in  this  case  was  taken  as  a  pledge  to  secure  the 
loan  and  without  any  thought  upon  the  part  of  either  the 
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pledgor  or  pledgee  that  the  latter  should  have  the  stock 
transferred  on  the  books  of  the  association.  The  most  that 
it  is  possible  to  say  in  such  a  case  is,  that  it  was  the  duty 
of  the  plaintiffs  in  error  to  have  the  corporation  make  a 
memorandum  on  its  books  that  they  held  the  stock  in  pledge 
as  collateral  security.  It  was  taken  for  security,  only,  for 
the  loan  so  far  as  the  record  shows,  and  the  statute  was 
undoubtedly  intended  to  protect  pledgees  in  such  cases  not 
only  against  judgment  creditors  but  against  all  other  per- 
sons claiming  rights  in  such  stock  so  pledged  who  were 
chargeable  with  actual  or  constructive  notice  of  their  rights. 
We  think  that  it  was  gross  negligence  in  the  secretary  of 
the  association  to  pay  the  withdrawal  value  of  the  stock 
to  Stonecipher  without  requiring  him  to  produce  the  cer- 
tificates of  stock  for  cancellation  or  to  make  any  inquiry 
concerning  the  same.  If  Stonecipher  had  put  up  any  sort 
of  plea  or  excuse  for  not  producing  them  and  without  dis- 
closing the  fact  that  they  were  pledged,  it  could  and  should 
have  demanded  some  sort  of  indemnity  for  the  re-payment 
of  the  same  in  case  a  better  owner  turned  up,  before  cash- 
ing  them.  Inquiry  of  Stonecipher  as  to  their  whereabouts 
and  a  requirement  that  he  produce  them  would  undoubtedly 
have  led  to  actual  knowledge  of  the  fact  that  they  were 
pledged  to  plaintiffs  in  error.  We  think  it  is  therefore  not 
only  chargeable  with  negligence  but  also  with  notice  that  it 
would  have  obtained  but  for  such  negligence,  and  that  it 
rendered  itself  liable  and  is  liable  to  plaintiffs  in  error  for 
the  value  of  the  stock  withdrawn  and  cashed  by  Stonecipher 
unless  they  have  been  guilty  of  such  laches  as  would  make 
it  inequitable  to  allow  them  to  recover  against  it.  Any  other 
conclusion  would,  as  it  seems  to  us,  frustrate  the  evident 
intent  of  the  statute  to  render  such  certificates  of  stock  as 
nearly  negotiable  as  practicable  for  the  purpose  of  facilitat- 
ing and  carrying  on  the  commercial  and  banking  transac- 
tions of  the  State.  This  is  also  apparently  in  harmony  with 
the  law  of  other  commercial  States,  and  is  supported  by  the 
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case  of  Brotvn  v.  Umon  Savings  and  Loan  Ass'n,  69  Pac. 
Rep.  (Wash.)  383,  which  is  almost  on  all-fours  with  the 
instant  case.  It  cannot  be  said  in  this  case,  as  intimated 
by  plaintiffs  in  error's  counsel,  that  the  said  association  had 
actual  notice  by  reason  of  Stonecipher  being  a  director  in 
the  corporation.  Notice  to  a  director,  when  acting  solely 
in  his  own  private  interest,  is  not  notice  to  the  corporation 
of  which  said  director  is  an  officer,  (Home  Bank  v.  Peoria 
Trotting  Society,  206  111.  9 ;  2  Thompson  on  Corporations, 
sec.  1655 ;)  but  the  negligence  of  the  association's  secretary 
is  the  negligence  of  the  association.  Prairie  State  Building 
Ass'n  V.  Nubling,  170  111.  240. 

The  circumstances  relied  on  by  defendants  in  error  to 
bar  the  equitable  right  of  plaintiffs  in  error  to  maintain 
their  suit  are,  that  the  association  learned  in  December, 
191 1,  for  the  first  time,  that  plaintiffs  in  error  were  the 
owners  of  the  shares  of  stock  cashed  by  Stonecipher  and 
that  no  demand  was  then  made  upon  it  for  payment  by 
plaintiffs  in  error,  and  that  no  intimation  was  given  by 
them  that  they  would  hold  the  association  liable  on  said 
stock  until  suit  was  brought  fifteen  months  later  and  after 
Stonecipher  had  become  insolvent.  It  is  argued  that  if 
plaintiffs  in  error  had  promptly  sued  Stonecipher  or  the 
association,  or  had  even  made  a  demand  on  the  letter  for 
payment  of  the  certificates,  the  money  could  and  would  have 
been  collected  from  Stonecipher  either  by  the  association 
or  by  plaintiffs  in  error,  and  that  the  loss  has  happened  by 
the  delay  in  asserting  their  rights.  We  see  no  reason  why 
the  association  could  not  have  proceeded  against  Stone- 
cipher at  once  after  it  learned  that  he  had  collected  money 
from  it  that  he  was  not  .entitled  to  and  for  which  it  was 
liable  to  plaintiffs  in  error.  The  association  was  at  that 
time  apprised  of  all  the  facts. 

A  court  of  equity  will  apply  the  doctrine  of  laches  in 
denial  of  relief  only  where,  from  all  the  circumstances,  to 
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grant  the  relief  which  the  complainant  would  otherwise  be 
entitled  to,  will,  presumptively,  be  inequitable  and  unjust 
because  of  the  delay.  (Coryell  v.  Klehm,  157  111.  462.) 
The  suit  of  plaintiffs  in  error  was  not  barred  by  the  Statute 
of  Limitations.  Plaintiffs  in  error  did  nothing  to  impair 
their  security  during  the  fifteen  months  of  delay  in  bringing 
suit  except  to  remain  silent  and  to  refrain  from  suing  dur- 
ing that  time.  It  is  a  well  known  rule  of  equity  that  where 
one  of  two  parties  must  suffer  on  account  of  the  fraud  of 
a  third  party,  and  one  of  them  by  his  fault  or  negligence 
has  put  it  in  the  power  of  the  third  party  to  perpetrate  such 
fraud,  he  must  stand  the  loss.  The  association,  as  custodian 
of  the  stock  books  and  of  the  funds  collected  for  the  pay- 
ment of  the  certificates  in  question,  occupied  the  position  of 
a  trustee  for  plaintiffs  in  error.  It  was  its  duty,  as  such 
trustee  for  plaintiffs  in  error,  to  require  the  certificates  of 
stock  to  be  surrendered  to  it  before  cashing  them.  It  was 
the  violation  of  that  trust  that  permitted  the  fraud  on  plain- 
tiffs in  error  to  be  committed.  It  would  be  inequitable,  un- 
der the  facts  in  this  case,  to  permit  the  association  to  escape 
the  consequences  of  its  violation  of  its  duty  as  such  trustee 
by  its  counter-charge  that  plaintiffs  in  error  have  delayed 
the  assertion  of  their  rights  and  that  by  such  delay  the  party 
who  has  defrauded  both  of  them  has  become  insolvent, 
when  it  was  equally  guilty  of  delay  in  pressing  its  demands 
against  Stonecipher. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
'  the  decree  of  the  circuit  court  is  affirmed. 

Judgment  of  Appellate  Court  reversed. 

Decree  of  circuit  court  affirmed. 
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Hannah  A.  Kehi.,  Appellee,  vs.  Cynthia  R.  B.  Taylor 
et  al. — (Nancy  BE1.1.E  Leinweber,  Appellant.) 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec,  y,  ipi6. 

1.  W11.LS — section  11  of  the  Statute  of  Descent  applies  to  de- 
vises to  children  as  a  class  as  well  as  by  name.  Section  11  of  the 
Statute  of  Descent,  providing  that  whenever  a  devisee  or  legatee, 
being  a  child  or  grandchild  of  the  testator,  shall  die  before  the  tes- 
tator and  no  provision  shall  be  made  for  such  contingency,  the 
issue,  if  any,  of  the  deceased  child  or  grandchild  shall  take  the 
devise  intended  for  the  deceased  devisee  or  legatee,  applies  to  de- 
vises to  children  as  a  class  as  well  as  by  name. 

2.  Same — section  11  of  the  Statute  of  Descent  applies  though 
devisee  dies  before  the  making  of  the  zvill.  Section  11  of  the  Stat- 
ute of  Descent,  providing  for  the  contingency  of  the  death,  before 
the  testator,  of  a  devisee  who  is  a  child  or  grandchild  of  the  tes- 
tator, applies  to  a  devise  to  his  children  as  a  class,  even  though 
one  of  them  was  dead  when  the  will  was  made,  and  in  such  case 
the  issue  of  the  deceased  child  will  take  the  parent's  share,  if  no 
contrary  intention  appears  in  the  will. 

3.  Same — common  law  rule  prevails  where  devisee  is  not  child 
or  grandchild.  At  common  law  a  bequest  or  devise  by  will  to  one 
who  was  dead  when  the  will  was  made  was  void,  and  a  bequest  or 
devise  to  one  who  died  after  the  will  was  made  and  before  the  death 
of  the  testator,  lapsed;  and  these  rules  prevail  except  as  provided 
by  section  1 1  of  the  Statute  of  Descent,  which  saves  the  devise  or 
bequest  if  the  deceased  devisee  or  legatee  is  a  child  or  grandchild 
of  the  testator. 

4.  Same — testator's  knowledge  of  death  of  devisee  not  essen- 
tial to  operation  of  section  11  of  Statute  of  Descent.  Section  11 
of  the  Statute  of  Descent,  giving  to  the  issue  of  a  deceased  child 
or  grandchild  who  died  before  the  testator  the  devise  intended  for 
such  child  or  grandchild,  does  not  make  the  testator's  knowledge 
or  want  of  knowledge  of  the  death  of  such  devisee  a  condition  to 
its  operation. 

5.  Statutes — hozu  intention  of  legislature  is  to  be  ascertained 
in  construing  statutes.  In  construing  statutes  the  vital  thing  is  to 
ascertain  and  give  effect  to  the  intention  of  the  legislature,  and 
this  intention  is  to  be  gathered  not  only  from  the  language  used, 
but  also  from  the  reason  and  necessity  for  the  enactment,  the  evils 
sought  to  be  remedied  and  the  objects  to  be  attained  by  it. 
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Appeai,  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Guy  R.  Wii^uams,  Judge,  presiding. 

Lyman  Lacey,  Jr.,  for  appellant. 

W.  A.  Covey,  for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

Appellee  filed  her  bill  for  partition  in  the  circuit  court 
of  Mason  county,  alleging,  among  other  things,  that  she  and 
her  sister,  Cynthia  R.  B.  Taylor,  who  was  made  a  defend- 
ant to  the  bill,  were  the  owners  of  lot  5  and  the  east  half 
of  lots  6  and  7,  in  block  18,  in  the  city  of  Mason  City,  in 
that  county,  as  tenants  in  common  in  equal  parts  by  reason 
of  the  third  clause  of  the  will  of  William  M.  Miller,  father 
of  the  complainant  and  the  defendant  C)aithia  R.  B.  Tay- 
lor; that  an  uncertainty  existed  as  to  the  meaning  of  the 
words  "my  children,"  occurring  in  that  clause;  that  Nancy 
Belle  Leinweber,  a  grand-daughter  of  the  said  William  M. 
Miller,  claimed  an  interest  in  the  property  under  said  clause; 
that  such  claim  created  a  cloud  on  the  title,  and  praying  for 
the  removal  of  said  cloud  and  partition  between  the  com- 
plainant and  the  defendant  Cynthia  R.  B.  Taylor.  Nancy 
Belle  Leinweber  answered,  claiming  that  upon  a  proper  con- 
struction of  the  will  of  William  M.  Miller  she  is  the  owner 
in  fee  of  an  undivided  one-third  of  the  premises  in  contro- 
versy. Cynthia  R.  B.  Taylor  was  defaulted.  The  complain- 
ant replied  to  the  answer  of  Nancy  Belle  I^einweber,  and  the 
cause  was  referred  to  the  master  in  chancery  to  take  the 
proofs.  The  master  took  and  reported  the  evidence  and  the 
court  rendered  a  decree  in  accordance  with  the  prayer  of 
the  bill,  which  finds  that  the  complainant,  Hannah  A.  Kehl, 
and  the  defendant  Cynthia  R.  B.  Taylor,  were  the  owners 
of  the  property  in  controversy  and  decrees  partition  between 
them,  and  further  decrees  that  the  defendant  Nancy  Belle 
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Leinweber  had  no  interest  in  said  property.  Said  defendant 
has  appealed,  and  assigns  as  error  the  action  of  the  court  in 
entering  a  decree  in  favor  of  appellee. 

It  appears  from  the  evidence  taken  in  the  cause  that 
William  M.  Miller  died  testate  March  i6,  1894,  seized  and 
possessed  of  the  above  described  real  estate  and  of  certain 
other  property  mentioned  in  his  will  which  is  not  involved 
in  this  suit.  The  will  is  dated  March  29,  1888.  In  all,  five 
children  were  bom  to  the  testator,  three  of  whom  died  prior 
to  the  making  of  the  will  in  question.  Two  of  the  children, 
Vilura  Langley  and  Josie  L.  Miller,  died  intestate,  leaving 
no  child  or  children  or  descendants  thereof.  The  third, 
Nancy  Belle  Walton,  died  August  19,  1886,  leaving  her  sur- 
viving a  daughter,  Nancy  Belle  Walton,  (now  Leinweber,) 
the  appellant  in  this  case.  The  wife  of  the  testator,  Nancy 
J.  Miller,  and  two  daughters,  Mrs.  Kehl  and  Mrs.  Taylor, 
survived  him  and  were  living  when  the  will  was  made. 
Nancy  J.  Miller  has  since  died. 

The  sole  question  involved  in  this  appeal  is  the  right 
of  Nancy  Belle  Leinweber  to  take  the  portion  her  mother 
would  have  taken  under  the  third  clause  of  the  will  had  she 
survived  the  testator  or  died  after  the  making  of  the  will. 
Appellant  insists  that  she  is  entitled  to  take  such  portion  by 
virtue  of  the  provisions  of  section  1 1  of  the  Statute  of  De- 
scent, while  appellee  contends  the  provisions  of  that  section 
have  no  application  to  a  case  in  which  the  death  of  the 
child  occurred  prior  to  the  making  of  the  will  and  was 
known  to  the  testator  at  the  time  the  will  was  made,  and 
that  in  any  event,  taking  the  will  as  a  whole,  it  is  clear  the 
testator  did  not  intend  to  include  his  grandchild  as  one  of 
his  "children,"  as  that  word  is  used  in  the  third  clause  of 
his  will. 

By  the  first  clause  of  his  will  the  testator  directed  that 
his  widow  pay  all  his  debts  out  of  his  personal  estate  which 
he  bequeathed  to  her.  By  the  second  clause  he  gave  to  his 
wife,  in  case  she  survived  him,  80  acres  of  land  in  Mason 
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county  for  life,  remainder  at  her  death  to  his  grandchild, 
Nancy  Belle  Walton,  (now  Nancy  Belle  Leinweber,)  for 
life,  with  remainder  to  her  children  in  fee,  with  the  provi- 
sion that  should  she  die  leaving  no  child,  children  or  de- 
scendants of  a  child  or  children,  the  land  should  descend  to 
his  heirs-at-law  in  fee  simple  absolute,  and  in  case  his  widow 
should  die  before  the  said  grandchild  arrived  at  the  age  of 
twenty-one  years,  the  real  estate  devised  to  the  latter  was 
to  be  committed  to  the  care  of  some  competent  person,  other 
than  her  father,  until  the  grandchild  attained  such  age.  The 
third  clause  is  as  follows : 

''Third — I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Nancy  J.  Miller,  lot  5  and  the  east  half  of  lots  6 
and  7,  in  block  No.  18,  in  the  original  town  or  plat  of  the 
city  of  Mason  City,  in  Mason  county,  State  of  Illinois,  for 
and  during  her  natural  life  and  at  her  death  to  my  children 
in  fee  simple  absolutely,  share  and  share  alike.  I  also  give 
unto  my  wife  all  my  personal  property  of  every  description, 
notes,  bonds,  due  bill,  accounts  and  debts  due  and  owing  to 
me  and  all  moneys  of  which  I  may  die  seized  or  possessed ; 
also  the  rents  of  all  my  real  estate  for  the  first  two  years 
after  my  death,  which  I  make  a  charge  on  my  said  real  es- 
tate, the  said  rents  to  be  fixed  by  agreement  between  my 
widow  and  the  devisees  mentioned  herein." 

By  the  fourth  clause  he  gave  to  his  daughter  Cynthia 
R.  B.  Taylor  107J4  acres  of  land  in  Mason  county  for 
life,  remainder  to  her  children  in  fee  simple  absolute,  with 
the  further  provision  that  in  case  she  died  leaving  no  child, 
children  or  descendants  of  a  child  or  children,  the  same 
should  go  to  her  husband  for  life,  with  remainder  to  the 
heirs-at-law  of  the  testator.  By  the  fifth  clause  he  gave  to 
his  daughter  Hannah  A.  Kehl  147 J4  acres  of  land  for  her 
life,  with  remainder  to  her  children  in  fee  simple  absolute, 
with  the  further  provision  that  in  case  she  died  leaving  no 
child,  children  or  descendants  of  a  child  or  children,  the 
same  should  go  to  her  husband  for  life,  with  remainder  to 
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the  testator's  heirs-at-law  in  fee  simple  absolute.  By  a  codi- 
cil made  December  7,  1891,  he  specifically  refers  to  the 
provision  in  the  third  clause  of  the  will  wherein  he  gave  his 
wife  the  rents  from  all  his  real  estate  for  the  first  two  years 
after  his  death,  and  directs  that  his  two  daughters,  Cynthia 
R.  B.  Taylor  and  Hannah  A.  Kehl,  shall  each,  respectively, 
pay  to  his  wife,  should  she  survive  him,  the  sum  of  $150, — 
$300  in  all, — each  year  during  her  natural  life,  and  makes 
the  same  a  charge  upon  the  real  estate  respectively  devised 
to  them  by  his  will. 

Section  1 1  of  the  Statute  of  Descent,  relied  upon  by  ap- 
pellant, is  as  follows:  "Whenever  a  devisee  or  legatee  in 
any  last  will  and  testament,  being  a  child  or  grandchild  of 
the  testator,  shall  die  before  such  testator,  and  no  provision 
shall  be  made  for  such  contingency,  the  issue,  if  any  there 
be,  of  ^uch  devisee  or  legatee,  shall  take  the  ectate  devised 
or  bequeathed  as  the  devisee  or  legatee  would  have  done 
had  he  survived  the  testator,  and  if  there  be  no  such  issue 
at  the  time  of  the  death  of  such  testator,  the  estate  disposed 
of  by  such  devise  or  legacy  shall  be  considered  and  treated 
in  all  respects  as  intestate  estate."  This  section  was  adopted 
in  the  revision  of  the  laws  in  1872,  without  substantial 
change,  from  the  Wills  act  of  the  statutes  of  1845,  (Rev. 
Stat.  1845,  chap.  119,  sec.  14,)  and  whenever  the  same  has 
been  before  this  court  it  has  been  held  to  apply  to  gifts  and 
devises  to  children  as  a  class,  as  well  as  to  gifts  and  devises 
to  a  child  or  children  by  name.  {Rudolph  v.  Rudolph,  207 
111.  266;  Pirrung  v.  Pirrung,  228  id.  441 ;  Burlet  v.  Bur- 
let,  246  id.  563.)  In  the  present  case  the  devise  in  the  third 
clause  is  to  "children"  of  the  testator  as  a  class,  and  no  pro- 
vision is  made  in  the  will  for  the  contingency  of  the  death 
of  any  of  such  children  before  the  death  of  the  testator. 
If  the  provisions  of  this  section  of  the  statute  apply  to  the 
death  of  devisees  or  legatees  occurring  prior  to  the  making 
of  the  will  as  well  as  to  the  death  of  those  occurring  dur- 
ing the  interim  between  the  making  of  the  will  and  the  death 
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of  the  testator,  appellant  is  entitled  to  her  mother's  share  of 
the  property  devised  by  the  third  clause  of  the  will,  by  vir- 
tue of  the  provisions  of  this  section  of  the  statute. 

This  question  is  a  new  one  in  the  State.  Similar  ques- 
tions have  arisen  in  other  jurisdictions  and  the  decisions  on 
the  subject  have  not  been  uniform.  In  some  it  has  been 
held  that  the  time  of  the  death  of  the  legatee  or  devisee  is 
unimportant  so  long  as  it  occurred  during  the  lifetime  of 
the  testator,  while  in  others  it  has  been  held  that  such  death 
must  have  occurred  during  the  interim  between  the  making 
of  the  will  and  the  death  of  the  testator  in  order  that  the 
issue  of  the  devisee  or  legatee  may  take.  (In  re  Nidiolson's 
Estate,  115  Iowa,  483 ;  Pimel  v.  Beljemann,  183  N.  Y.  194, 
and  cases  cited  in  the  opinions.)  In  those  cases  it  was  held 
that  when  the  devise  was  to  a  class,  a  statute  similar  to 
ours  would  not  apply  where  a  member  of  the  class  had  died 
before  the  will  was  made.  To  the  same  effect  are  Howland 
V.  Slade,  155  Mass.  415;  29  N.  E.  Rep.  631;  Almy  v. 
Jones,  17  R.  I.  265;  12  L.  R.  A.  414;  21  Atl.  Rep.  616; 
Billingsby  v.  Tongue,  9  Md.  575.  The  decisions  in  In  re 
Nicholson's  Estate  and  Pimel  v.  Beljemann  lose  much  of 
their  force  as  authority  in  this  State  under  the  uniform 
holdings  of  our  court  above  cited,  that  the  statute  applies 
to  gifts  to  children  as  a  class  as  well  as  to  gifts  to  them 
by  name.  In  the  following  cases,  in  construing  similar  stat- 
utes, the  legatees  died  before  the  will  was  made,  but  it  was 
held  that  the  children  of  such  legatees  took  what  such  lega- 
tees would  have  taken  had  they  survived  the  testator :  Nut- 
ter V.  Vickery,  64  Me.  490;  Bray  v.  Ptillen,  84  id.  185; 
24  Atl.  Rep.  811 ;  Minter's  Appeal,  40  Pa.  iii ;  Bradley's 
Estate,  166  id.  300;  31  Atl.  Rep.  96;  Wildbergerv,  Cheek, 
94  Va.  517;  27  S.  E.  Rep.  441 ;  Jamison  v.  Hay,  46  Mo. 
546;  Mozvcr  V.  Orr,  7  Hare,  473;  Winter  v.  Winter,  5  id. 
306 ;  Barkzvorth  v.  Young,  4  Drew,  i ;  Wisden  v.  Wisden, 
2  Smale  &  G.  404. 
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Without  reviewing  the  various  decisions  on  this  ques- 
tion and  the  reasons  given  to  sustain  the  conclusions  there 
reached,  we  think  the  construction  most  in  harmony  with 
both  the  spirit  and  intention  of  the  act  as  well  as  the  pol- 
icy of  our  law  is  that  which  allows  all  devisees  or  legatees 
of  the  class  named  in  the  statute  to  take,  irrespective  of  the 
time  of  their  death,  either  before  or  after  the  time  of  the 
execution  of  the  will,  so  long  as  their  death  occurred  prior 
to  that  of  the  testator,  leaving  issue,  and  no  provision  is 
made  for  such  contingency.  Justice  and  equity  would  seem 
to  require  that  all  children,  in  the  absence  of  special  cir- 
cumstances, should  inherit  equally  from  their  parents,  and 
that  in  case  of  the  death  of  one  or  more  of  them  their  chil- 
dren should  take  the  portion  which  their  deceased  parent 
would  have  taken  had  he  or  she  survived  the  testator,  and 
such  is  the  policy  of  our  laws  of  descent.  The  law  under 
which  appellant  claims  is  a  part  of  the  laws  of  descent  in 
this  State.  There  are  other  provisions  of  the  same  law 
which  were  enacted  for  the  benefit  of  the  wives  and  chil- 
dren of  decedents,  such  as  section  lo,  which  provides  that 
where  a  child  is  born  to  a  testator  after  making  a  will  and 
no  provision  is  made  in  the  will  for  such  child,  unless  it 
shall  appear  that  it  was  the  intention  of  the  testator  to  dis- 
inherit such  child,  the  devises  and  legacies  given  by  such 
will  shall  be  abated  in  proportion  to  raise  a  portion  for  such 
child  equal  to  what  he  would  have  received  had  the  testator 
died  intestate,  and  the  further  provision  that  a  marriage 
shall  be  deemed  a  revocation  of  a  prior  will. 

Under  the  harsh  rule  of  the  common  law  all  gifts  and 
devises  were  avoided  by  the  death  of  the  devisee  or  legatee 
before  that  of  the  testator.  At  common  law  a  bequest  or 
devise  by  will  to  a  child  of  the  testator  who  was  dead  when 
the  will  was  made  was  void,  and  a  bequest  or  devise  to  a 
child  who  died  after  the  will  was  made  and  before  the  tes- 
tator, lapsed;  and  such  rules  would  prevail  in  this  State 
but  for  the  statute  in  question,  and  do  prevail  where  the 
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beneficiaries  are  other  than  children  or  grandchildren.  This 
must  often  have  thwarted  the  intention  of  the  testator  and 
worked  a  hardship  upon  those  who  were  the  natural  bene- 
ficiaries of  his  bounty  when  it  i$  considered  that  wills  were 
frequently  made  in  extremis, — ^but  a  few  days,  or  even 
hours,  before  the  testator's  death,  and  at  a  time  when  it 
could  not  be  known  to  a  certainty,  or  ascertained,  whether 
or  not  all  the  devisees  or  legatees,  in  case  they  were  numer- 
ous and  widely  scattered,  were  alive  and  in  being  at  the  time 
of  the  execution  of  a  will.  It  was  to  provide  against  such 
contingencies  that  this  statute  was  enacted.  It  does  not,  in 
direct  terms  or  by  implication,  take  any  notice  of  the  time 
of  the  execution  of  the  will  or  impose  as  a  condition  to  its 
operation  or  non-operation  upon  a  gift  or  devise  that  the 
devisee  or  legatee  shall  be  in  esse  at  the  date  of  the  execu- 
tion of  the  will.  The  only  conditions  imposed  by  it  are, 
that  the  devisee  or  legatee  shall  die  before  the  testator,  leav- 
ing issue  surviving  the  testator,  and  that  no  provision  shall 
be  made  in  the  will  for  the  contingency  of  the  death  of 
such  devisee  or  legatee  before  that  of  the  testator.  The 
words  "shall  die"  refer  not  to  the  time  of  the  execution  of 
the  will  but  to  the  death  of  the  devisee  or  legatee  before  the 
testator,  and,  we  think,  include  those  whose  death  occurred 
prior  to  the  execution  of  the  will  as  well  as  those  whose 
death  occurred  in  the  interim  between  the  making  of  the 
will  and  the  death  of  the  testator. 

In  construing  statutes  and  arriving  at  the  proper  con- 
struction to  be  given  them  the  vital  thing  is  to  ascertain  and 
give  effect  to  the  intention  of  the  legislature  in  enacting 
them.  This  intention  is  to  be  gathered  not  only  from  the 
language  used  but  also  from  the  reason  and  necessity  for 
the  enactment,  the  evils  sought  to  be  remedied  and  the  ob- 
jects and  purposes  to  be  attained  by  it.  People  v.  Henning 
Co.  260  111.  554;  Hoyne  v.  Danisch,  264  id.  467;  Warner 
V.  King,  267  id.  82. 
875  -  23 
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In  Barnes  v.  Huson,  60  Barb.  598,  the  court  construed 
a  similar  statute  of  the  State  of  New  York,  which  was  as 
follows:  "Whenever  any  estate,  real  or  personal,  shall  be 
devised  or  bequeathed  to  a  child  or  other  descendant  of  the 
testator,  and  such  legatee  or  devisee  shall  die  during  the  life- 
time of  the  testator,  such  devise  or  legacy  shall  not  lapse, 
but  the  property  so  devised  or  bequeathed  shall  vest  in  the 
surviving  child  or  other  descendants  of  the  legatee  or  devi- 
see as  if  such  legatee  or  devisee  had  survived  the  testator 
and  died  intestate."  In  the  opinion  in  that  case  the  court 
said :  "It  is  insisted  by  counsel  for  appellants  that  from  the 
collection  of  words  in  the  section,  the  expression  *shall  die' 
can  only  be  literally  construed  to  refer  to  a  time  intermedi- 
ate the  making  of  the  will  and  the  death  of  the  testator. 
To  construe  this  statute  with  literal  and  technical  accuracy, 
regardless  of  anything  else,  would  abrogate  it.  Nemo  est 
hceres  viventis  is  a  familiar  maxim  of  law.  If  none  can 
be  the  heir  of  a  living  person  none  can  be  his  devisee  or 
legatee.  A  will  speaks  from  the  death  of  the  testator,  and 
no  person  not  then  in  existence  can,  strictly  speaking,  be 
either  the  devisee  or  legatee  of  such  testator.  Hence,  if 
construed  technically  by  its  words,  alone,  and  without  ref- 
erence to  its  obvious  intent  and  purpose,  the  entire  provi- 
sion would  be  rendered  nugatory.  Such  a  construction  of 
the  statute  would  deservedly  fall  within  the  condemnation 
of  the  principle  often  necessarily  applied  to  the  interpreta- 
tion of  the  statutes :  Qui  h(uret  in  litera,  fueret  in  corticc. 
*  *  *  The  construction  of  the  statute  contended  for  by 
the  appellants'  counsel  would  call  upon  us  to  hold  that  a 
devise  or  legacy  to  a  child  contained  in  a  will  made  in  ex- 
tremis would  lapse  and  be  wholly  avoided  if  the  child  had 
died  one  hour  before  the  making  of  the  will,  although  such 
death  was  wholly  unknown  to  the  testator.  Such  a  discrimi- 
nation between  the  case  of  a  death  happening  before  the 
making  of  the  will  and  one  happening  after  is  founded  in 
no  reason,  and  we  cannot  believe  it  to  have  been  within  the 
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intention  of  the  legislature.  Considering  the  evident  pur- 
pose and  policy  of  the  act,  the  mischief  intended  to  be  reme- 
died and  the  fact  that  it  is  a  remedial  statute,  to  be  liberally 
construed,  we  are  of  the  opinion  that  its  meaning  is  to  pre- 
vent the  lapse  of  a  devise  or  bequest  to  a  descendant  of 
the  testator  although  the  proposed  devisee  or  legatee  shall 
have  died  before  the  testator,  provided  such  devisee  or  lega- 
tee shall  have  left  lineal  descendants  who  shall  be  living  at 
the  testator's  death, — and  this  whether  the  death  of  the  pro- 
posed devisee  or  legatee  shall  have  occurred  before  or  after 
the  date  or  making  of  the  will." 

The  act  of  the  British  parliament  passed  in  1837,  which 
was  followed  by  similar  enactments  in  most  of  the  Ameri- 
can States,  provides :  "Where  any  person,  being  a  child  or 
other  issue  of  the  testator,  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed,  for  any  estate  or  in- 
terest not  determinable  at  or  before  the  death  of  such  per- 
son, shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
and  such  issue  of  such  person  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  un- 
less a  contrary  intention  shall  appear  by  the  will."  (i  Vic. 
chap.  26,  sec.  33.)  The  English  courts,  in  construing  this 
act,  have  held  that  the  act  applied  to  prevent  a  lapse  of  the 
devise  or  bequest  if  the  devise  were  to  a  child  or  issue  of 
the  testator,  whether  such  child  died  before  or  after  the 
making  of  the  will,  if  such  death  and  the  making  of  the 
will  occurred  after  the  passage  of  the  act  and  in  the  life- 
time of  the  testator.  Mower  v.  Orr,  supra;  Winter  v.  Win- 
ter, supra;  Barkworth  v.  Young,  supra;  Wisden  v.  Wis- 
den,  supra. 

In  the  Barnes  case  the  will  was  made  in  1869.  The  son 
of  the  testator  who  was  mentioned  in  the  will  and  in  be- 
half of  whose  children  the  statute  was  invoked  and  held  to 
apply  had  died  in  1861,  and  the  testator,  his  father,  had 
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heard  of  his  death  as  a  prisoner  of  war  in  Richmond,  Vir- 
ginia. This  case  was  not  overruled  by  the  later  case  of 
Pimel  V.  Beljemann,  and,  as  before  stated,  that  case  held 
that  there  was  a  distinction  between  a  devise  to  one  by  name 
who  was  dead  when  the  will  was  made  and  a  devise  to  chil- 
dren as  a  class,  one  of  whom  was  dead  when  the  will  was 
made.  As  stated  in  the  majority  opinion  in  that  case :  "The 
provision  of  this  statute  applies  to  a  case  where  a  legacy  is 
given  to  a  person  dead  at  the  time  of  making  the  will.  In- 
deed, I  find  but  two  jurisdictions  ( Rhode  Island  and  Mary- 
land) in  which  a  contrary  rule  obtains.  (Almy  v.  Jones, 
17  R.  I.  2653  Billingsby  v.  Tongue,  9  Md.  575.)  *  *  * 
All  the  case  of  Barnes  v.  Htison,  60  Barb.  598,  in  the  Su- 
preme Court  of  this  State,  decides  is,  that  where  a  legacy 
or  devise  is  given  to  a  dead  child  in  express  terms,  the 
legacy,  under  the  statute,  is  not  void  nor  does  it  lapse,  but 
goes  to  the  issue  of  the  child.  This  is  simply  what  I  have 
said  is  the  rule  in  most  jurisdictions." 

Considering  the  evident  purpose  and  policy  of  the  act 
under  consideration,  the  mischief  intended  to  be  remedied 
and  that  it  is  a  remedial  statute  and  to  be  liberally  con- 
strued, we  think  its  intention  is  to  prevent  the  lapse  of  a 
devis^  or  bequest  to  a  child  or  grandchild  of  the  testator 
who  shall  have  died  before  the  testator,  leaving  issue  who 
shall  b^  living  at  the  testator's  death, — and  this  whether  the 
death  of  the  proposed  devisee  or  legatee  shall  have  occurred 
before  or  after  the  date  of  making  the  will ;  for  if  it  would 
not  include  a  child  or  children  whose  death  had  occurred  a 
few  months  or  years  before  the  execution  of  the  will  and 
whose  death  was  unknown  to  the  testator,  it  could  not  in- 
clude one  who  died  a  few  hours  or  a  few  days  before  the 
execution  of  the  will  and  whose  death  was  unknown  to  the 
testator  at  such  time.  The  intention  of  the  testator  would 
often  be  defeated  because  of  the  occurrence  of  a  fact  of 
which  he  had  no  knowledge  and  there  would  be  no  relief 
against  the  harsh  rule  of  the  common  law  by  the  enactment. 
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On  the  other  hand,  if  it  would  include  a  child  or  children 
whose  death  had  occurred  prior  to  the  execution  of  the  will 
and  whose  death  was  unknown  to  the  testator  at  the  time 
of  making  his  will,  we  can  see  no  reason  why  it  should  not 
also  include  a  child  or  children  whose  death  was  known  to 
the  testator  at  the  time  of  executing  his  will,  as  the  statute 
does  not  make  knowledge  or  want  of  knowledge  of  such 
fact  on  the  part  of  the  testator  a  condition  to  its  operation  or 
non-operation  upon  wills  made  after  its  adoption.  The  lan- 
guage is  broad  enough  to  include  all  children  bom  to  the 
testator,  no  matter  what  the  time  of  their  death  with  re- 
spect to  the  date  of  the  execution  of  the  will,  and  we  think 
was  intended  to  include  all  such  children. 

All  men  are  presumed  to  know  the  law  and  make  their 
wills  with  its  essential  provisions  in  view.  In  the  instant 
case  the  evidence  shows  that  the  testator  knew  that  his 
daughter  Nancy  Belle  Walton  was  dead  at  the  time  he  made 
his  will  and  he  made  a  specific  devise  to  her  child,  the  ap- 
pellant in  this  case.  He  also  made  specific  devises  to  his 
two  surviving  children,  describing  them  by  name  and  call- 
ing them  his  beloved  daughters.  The  same  course  was  also 
pursued  in  the  codicil,  made  some  years  after  the  will  was 
executed.  We  are  not  advised  bv  the  record  of  the  value 
of  the  several  tracts  of  land  devised  by  the  will,  but  the 
testator  made  a  division  of  his  property  among  his  living 
children  and  the  daughter  of  his  deceased  child,  and,  so  far 
as  we  are  able  to  see  from  the  language  of  the  will,  it  was 
the  intention  of  the  testator  that  his  children  and  the  issue 
of  deceased  children  should  all  share  in  the  division  of  his 
estate,  the  descendants  of  a  deceased  child  or  children  tak- 
ing their  parent's  share. 

The  gifts  and  devises  made  in  the  third  clause  of  the 
will  are  to  the  testator's  children  as  a  class,  and  no  distinc- 
tion is  made  between  those  that  are  living  and  those  that 
have  pre-deceased  him  or  provision  for  the  contingency  of 
the  death  of  any  child  of  the  testator  before  his  death.    Had 
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appellant's  mother  survived  the  making  of  the  will  and  died 
in  the  interim  between  that  time  and  the  death  of  the  tes- 
tator there  would  be  no  question  of  appellant's  right  to  take 
her  mother's  share  under  the  provisions  of  section  ii  of  the 
Descent  act.  (Rudolph  v.  Rudolph,  supra,)  As  the  will 
makes  no  provision  for  the  contingency  of  the  death  of  any 
such  legatees  during  the  lifetime  of  the  testator,  appellant's 
rights  in  the  premises  are  governed  by  the  provisions  of 
section  ii  of  the  statute,  supra,  and  not  by  the  sense  in 
which  the  word  "children"  is  used  in  the  will,  and  it  is 
therefore  unnecessary  to  consider  whether  or  not,  if  it  were 
not  for  the  provisions  of  the  statute,  it  would  have  included 
grandchildren  as  well  as  the  living  children  of  the  testator. 
For  the  reasons  given,  the  decree  of  the  circuit  court  will 
be  reversed  and  the  cause  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the  views  herein  ex- 
pressed. Reversed  and  remanded. 


Carrie  R.  Hempstead  et  al.  Defendants  in  Error,  vs, 
Charles  Marks  Broad,  Plaintiff  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  6,  ipi6, 

1.  Guardian  and  ward — power  of  a  guardian  to  dispose  of  his 
ward's  personal  property.  At  common  law  a  guardian  had  power 
to  sell  and  dispose  of  the  personal  property  of  his  ward  without 
an  order  of  court,  provided  he  acted  in  good  faith,  and  the  com- 
mon law  powers  of  guardians  still  exist  in  Illinois  so  far  as  they 
are  not  inconsistent  with  any  statute. 

2.  Same — section  17  of  the  Guardian  and  Ward  act  supersedes 
common  law.  Section  17  of  the  Guardian  and  Ward  act,  in  so  far 
as  it  prescribes  the  powers  and  duties  of  guardians,  supersedes  the 
common  law. 

3.  Same — a  guardian  cannot  surrender  interest  in  real  estate 
without  an  order  of  court.  Neither  at  common  law  nor  under  the 
Illinois  statutes  is  a  guardian  authorized  to  convey  or  surrender 
any  interest  in  the  real  estate  of  his  ward  without  an  order  of  court. 
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4.  Same — when  guardian  cannot  surrender  right  to  sue  out  writ 
of  error.  A  guardian  has  no  power,  without  the  approval  of  the 
probate  court  or  any  proceeding  in  that  court,  to  agree,  for  a  val- 
uable consideration,  that  a  decree  determining  the  right  of  his 
ward  in  real  estate  and  finding  that  another  person  has  title  in  fee 
simple  shall  be  final  and  conclusive  against  his  ward. 

5.  Same — when  a  ward  is  not  estopped  to  repudiate  guardian's 
agreement,  A  ward  is  not  estopped  to  repudiate  an  agreement  by 
his  guardian  to  permit  a  decree  finding  the  title  to  real  estate  ad- 
versely to  the  ward  to  become  final  and  conclusive  unless  the  ward 
voluntarily  accepts  the  consideration  for  the  agreement  with  full 
knowledge  of  the  facts. 

6.  Contracts — when  agreement  not  to  sue  out  zvrit  of  error  af- 
fects  real  estate,'  Although  the  right  to  sue  out  a  writ  of  error  may 
be  a  personal  right,  yet  if  the  decree  involved  determines  the  title 
to  real  estate,  an  agreement  not  to  exercise  the  right  to  sue  out  a 
writ  of  error  is  a  disposition  of  a  right  concerning  real  estate. 

Writ  01^  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Edgar  Eu)R^dgh,  Judge,  presiding. 

C.  P.  GARDNER,-for  plaintiff  in  error. 

J.  M.  RiGGS,  Robert  C.  Morse,  and  Nels  F.  Ander- 
son, for  defendants  in  error  Gertrude  D.  Demerath  et  aL 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  record  of  a  suit  in  equity  in  the  circuit  court  of 
LaSalle  county  in  which  Carrie  R.  Hempstead,  executrix, 
and  Fred  H.  Haskell,  executor,  of  the  last  will  and  testa- 
ment of  Mary  E.  Mclntire,  deceased,  were  complainants 
and  Charles  Marks  Broad  and  others  were  defendants  was 
filed  in  this  court  pursuant  to  a  writ  of  error  sued  out  by 
Charles  Marks  Broad.  The  record  consists  of  the  plead- 
ings, orders  and  decree.  The  bill  as  amended  set  forth  the 
last  will  and  testament  of  Mary  E.  Mclntire,  deceased,  by 
which  devises  and  legacies  were  made  and  given-  to  the 
daughters  of  the  testatrix,  and  asked  the  court  to  construe 
the  will  and  determine  whether  the  daughters  took  estate3 
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in  fee  in  the  real  estate  devised  to  them,  respectively,  and 
in  the  personal  property  given  to  them,  or  life  estates  only. 
It  was  alleged  that  the  complainants  were  given  full  power 
and  authority  to  sell  all  the  real  estate  of  which  the  testa- 
trix died  possessed  and  to  execute  full  conveyances  there- 
for, in  their  discretion,  and  to  distribute  the  proceeds  of 
the  sale ;  that  the  complainants  had  determined  it  was  for 
the  best  interests  of  the  estate  that  the  property  be  sold  and 
the  proceeds  paid  over  to  the  devisees  in  place  of  the  lands 
specifically  devised ;  that  they  were  about  to  make  sales  as 
soon  as  suitable  purchasers  could  be  found  at  fair  values, 
and  it  would  be  their  duty  to  make  distribution  of  the 
proceeds  according  to  the  will,  and  that  difficulties  of  con- 
struction had  arisen  which  were  necessary  to  be  determined 
by  the  court.  Among  other  devises  of  real  estate,  the  sec- 
ond paragraph  of  the  will  devised  to  Grace  M.  Demerath, 
daughter  of  the  testatrix,  a  farm  near  Walnut,  in  Bureau 
county,  described  in  the  will,  and  by  the  same  paragraph 
the  daughter  was  given  $7500.  The  sixth  paragraph  was 
as  follows :  "It  is  my  intention  and  express  desire  that  all 
property,  of  every  kind  and  character,  herein  bequeathed 
shall  go  directly  to  each  of  my  said  daughters  as  described 
herein  and  to  the  heirs  of  their  bodies  or  direct  descendants 
and  to  no  one  else,  and  if  either  of  my  said  daughters  shall 
decease  before  inheriting  under  this  will  and  leave  surviv- 
ing no  children  or  descendants  of  children,  such  share  shall 
go  to  the  survivors  of  the  legatees  herein."  The  bill  al- 
leged that  Grace  M.  Demerath  was  married  to  the  defend- 
ant Nicholas  J.  Demerath,  and  that  after  the  death  of  the 
testatrix  Grace  M.  Demerath  died  on  or  about  December 
8,  1908,  intestate,  leaving  Nicholas  J.  Demerath,  her  hus- 
band, and  Charles  Marks  Broad,  her  son  by  her  former 
marriage,  as  her  only  heirs-at-law.  Charles  Marks  Broad 
was  an  infant  and  a  guardian  ad  litem  for  him  was  ap- 
pointed, who  filed  an  answer  alleging  that  he  was  an  infant 
of  the  age  of  fifteen  years,  and  therefore  submitted  his 
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rights  and  interests  to  the  tender  consideration  and  protec- 
tion of  the  court.  A  decree  was  entered  reciting  that  the 
cause  was  heard  on  the  amended  bill  taken  as  confessed  by 
Nicholas  J.  Demerath  and  other  defendants,  the  answers  of 
the  guardians  ad  litem  for  infant  defendants,  and  proofs 
taken  in  open  court,  and  finding  that  the  daughters  of  the 
testatrix,  including  Grace  M.  Demerath,  took  a  fee  in  the 
lands  devised  to  them,  respectively,  and  the  absolute  title 
and  ownership  of  personal  property  given  to  them;  that 
Grace  M.  Demerath  at  the  time  of  her  death  was  the  owner 
in  fee  of  the  farm  near  the  village  of  Walnut;  that  she 
left  a  last  will  and  testament,  by  which  she  devised  a  sub- 
stantial legacy  to  her  son,  Charles  Marks  Broad,  and  the 
balance  of  her  estate  to  her  husband,  Nicholas  J.  Demerath. 
The  decree  ordered  that  if  the  executors  should  make  sale 
of  the  farm,  they  should,  after  payment  of  the  expenses  of 
the  sale,  pay  the  proceeds  to  Nicholas  J.  Demerath,  to  be 
his  absolutely,  and  in  case  no  sale  was  to  be  made  they 
should  execute  to  him  an  absolute  conveyance  of  the  real 
estate. 

The  assignment  of  errors,  which  stands  as  the  declara- 
tion of  the  plaintiff  in  error,  charges  that  the  court  erred 
in  finding  and  decreeing  that  the  last  will  and  testament  of 
Mary  E.  Mclntire  vested  in  Grace  M.  Demerath  the  fee  of 
the  real  estate  and  an  absolute  title  to  the  personal  property 
bequeathed  to  her;  in  not  finding  and  decreeing  that  a  life 
estate  was  vested  in  Grace  M.  Demerath  with  remainder  to 
the  heirs  of  her  body,  and  not  finding  that  the  fee  simple 
title  to  the  property  was  vested  in  plaintiff  in  error,  Charles 
Marks  Broad.  To  that  assignment  of  errors  Gertrude  D. 
Demerath,  as  executrix  of  the  last  will  and  testament  of 
Nicholas  J.  Demerath,  (now  deceased,)  and  in  her  own 
right  as  residuary  devisee  and  legatee  under  his  will,  and 
LeRoy  Demerath,  Peter  Demerath,  Katherine  Demerath, 
Anna  Demerath,  Margaret  Demerath,  Gertrude  Demerath, 
Mary  Abraham,  Lena  Leichty  and  Peter  P.  Demerath,  lega- 
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tees  under  the  said  last  will  and  testament,  filed  three  pleas. 
The  first  alleged  that  after  the  rendition  of  the  decree  plain- 
tiff in  error,  an  infant  of  the  age  of  seventeen  years,  was 
living  with  his  father,  Charles  A.  Broad,  in  Cook  county; 
that  on  July  15,  1910,  his  father,  Charles  A.  Broad,  was  by 
the  probate  court  of  Cook  county  appointed  his  guardian, 
and  that  the  guardian  received  from  Nicholas  J.  Demerath 
$6000,  paid  to  said  guardian  in  consideration  of  a  promise 
and  agreement  of  said  Charles  A.  Broad,  as  guardian,  that 
said  decree  should  thereafter  remain  a  final  adjudication, 
unquestioned  and  in  full  force  as  to  the  respective  prop- 
erty rights  of  the  plaintiff  in  error  and  Nicholas  J.  Dem- 
erath in  the  subject  matter  adjudicated  by  the  decree.    The 
second  plea  made  the  same  allegation  as  the  first,  with  the 
additional  averment  that  on  August  21,  19 14,  after  the 
plaintiff  in  error  had  attained  the  age  of  twenty-one  years, 
his  guardian  paid  to  him  the  said  sum  of  $6000  and  the 
plaintiff  in  error  accepted,  retained  and  appropriated  the 
same  to  his  own  use.    The  third  plea  was  the  same  as  the 
second,  with  the  further  allegation  that  the  plaintiff  in  er- 
ror accepted,  retained  and  appropriated,  and  still  retained 
and  appropriated,  said  sum  to  his  own  use  with  knowledge 
of  the  source  from  which  his  guardian  obtained  it  and 
with  knowledge  of  the  purpose  for  which  it  was  paid  to 
the  guardian.    The  plaintiff  in  error  filed  his  replication  to 
the  third  plea,  denying  that  he  accepted,  retained  and  ap- 
propriated, or  did  then  retain  and  appropriate  to  his  own 
use,  the  said  sum  of  $6000  with  knowledge  of  the  source 
from  which  his  guardian  obtained  it  and  with  knowledge 
of  the  purpose  for  which  it  was  paid  to  and  received  by  the 
guardian,  and  alleged  that  he  brought  into  court  the  said 
sum  of  $6000,  with  interest  thereon  at  the  legal  rate  from 
the  date  on  which  it  was  received  by  the  guardian,  to  abide 
the  order  of  the  court.     The  defendants  in  error  filed  re- 
joinders to  the  replication  to  the  third  plea,  tendering  issues 
of  fact.     The  plaintiff  in  error  demurred  to  the  first  and 
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second  pleas,  and  the  defendants  in  error  having  joined  in 
demurrer,  the  same  was  submitted  to  the  court. 

The  question  argued  upon  the  demurrer  is  whether  a 
guardian  has  power,  as  such,  without  the  approval  of  the 
probate  court  or  any  proceeding  in  that  court,  to  agree  that 
a  decree  determining  the  rights  of  his  ward  in  real  estate 
and  finding  that  another  has  title  in  fee  simple  to  such  real 
estate,  for  a  consideration  paid  to  the  guardian,  shall  be 
final  and  conclusive  against  the  ward. 

At  the  common  law  a  guardian  had  power  to  sell  and 
dispose  of  the  personal  property  of  his  ward  without  an 
order  of  court,  provided  he  acted  in  good  faith,  (Schmidt 
V.  Shaver,  196  111.  108,)  and  the  common  law  powers  of 
guardians  still  exist  in  this  State  so  far  as  they  are  not  in- 
consistent with  any  statute.  (Bond  v.  Lockwood,  33  III. 
212.)  To  bring  the  case  within  that  rule  counsel  for  the 
defendants  in  error  contend  that  what  the  guardian  did  was 
to  waive,  release  or  surrender,  for  a  consideration  of  $6000, 
the  right  to  sue  out  a  writ  of  error;  that  such  right  is  a 
right  of  action  and  personal  property,  and  that  the  agree- 
ment did  not  come  within  section  17  of  chapter  64  of  the 
Revised  Statutes,  requiring  the  approval  of  the  probate 
court.  That  section  provides  that  the  guardian  shall  set- 
tle all  accounts  of  his  ward,  and  demand,  sue  for  and  re- 
ceive in  his  own  name,  as  guardian,  all  the  personal  prop- 
erty of  and  demands  due  the  ward,  or,  with  the  approbation 
of  the  court,  compound  for  the  same  and  give  a  discharge 
to  the  debtor  upon  receiving  a  fair  and  just  dividend  of 
his  estate  and  effects,  and  the  view  of  counsel  for  the  plain- 
tiff in  error  is  that  the  agreement  came  within  that  section, 
restricting  the  power  of  a  guardian  to  compound  for  de- 
mands due  his  ward.  So  far  as  the  statute  prescribes  the 
powers  and  duties  of  guardians  it  supersedes  the  common 
law,  and  the  section  in  question  was  interpreted  and  ap- 
plied in  Hayes  v.  Massachusetts  Mutual  Life  I  its,  Co.  125 
111.  626,  Knights  Templars  and  Masons  Life  Indemnity  Co, 
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V.  Crayton,  209  id.  550,  and  Schmidt  v.  Shaver,  supra. 
Those  were  all  cases  of  money  demands  due  the  ward,  and 
the  argument  in  support  of  the  pleas  is,  that  the  right  to 
sue  out  a  writ  of  error  is  not  a  demand  and  therefore  not 
within  the  terms  of  the  statute.  If  that  is  so  it  does  not 
reach  the  question  of  the  power  of  the  guardian  to  make 
the  alleged  agreement,  since  the  right  to  sue  out  a  writ 
of  error  and  secure  a  review  of  a  judgment  or  decree  may 
concern  personal  property  or  real  estate,  and  if  it  con- 
cerns real  estate  the  conclusion  is  that  the  power  of  the 
guardian  must  be  the  same  as  in  any  other  matter  affecting 
the  title  of  his  ward's  estate.  The  right  to  a  review  of 
the  decree  was  a  right  to  a  final  and  conclusive  determina- 
tion by  this  court  whether  the  plaintiff  in  error  had  a  vested 
remainder  in  the  real  estate  in  question,  and  neither  at  com- 
mon law  nor  by  our  statute  was  a  guardian  authorized  to 
convey  or  surrender  any  interest  in  the  real  estate  of  his 
ward  without  the  approval  of  the  probate  court.  Section  28 
of  chapter  64  of  the  Revised  Statutes  permits  the  guardian 
to  apply  to  the  court  for  leave  to  sell  real  estate  of  his 
ward,  and  a  guardian  has  no  power  to  sell  such  real  estate 
unless  authorized  by  the  court.  A  sale  made  by  a  guard- 
ian without  the  direction  and  sanction  of  the  court  is  void. 
(Mason  v.  Wait,  4  Scam.  127.)  The  Statute  of  Wills  lim- 
its the  power  of  the  guardian  to  mortgage  or  lease  real 
estate  for  a  longer  term  than  until  the  ward  reaches  his 
majority,  and  a  mortgage  in  fee  executed  by  a  guardian 
upon  his  ward's  land  is  void  so  far  as  the  interests  of 
the  ward  are  involved.  (Merritt  v.  Simpson,  41  111.  391.) 
The  guardian  has  no  power  to  sell  his  ward's  land,  with- 
out an  order  of  the  probate  court,  for  the  purpose  of  rais- 
ing funds  for  the  ward's  support  and  education,  and  such 
a  sale  by  a  guardian  is  absolutely  void.  {Cooler  v.  Dear- 
born, 115  111.  509.)  A  right  to  begin  an  action  by  suing 
out  a  writ  of  error  or  otherwise  may  be  a  personal  right, 
but  if  it  is  a  right  by  which  real  estate  is  to  be  recovered 
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or  secured.to  a  ward,  an  agreement  not  to  exercise  the  right 
and  that  the  ward  shall  not  exercise  it  is  a  disposition  of 
a  right  concerning  real  estate.  If  there  is  a  decree  against 
a  ward  concerning  his  title  to  real  estate  and  the  guardian 
relinquishes  the  right  to  a  review  and  agrees  that  the  de- 
cree shall  be  a  final  adjudication  of  the  ward's  rights,  his 
act  is  as  much  a  matter  pertaining  to  real  estate  as  though 
the  agreement  was  not  to  take  effect  as  a  bar  to  a  writ  of 
error,  which  was  merely  a  method  of  obtaining  the  review. 
There  can  be  no  difference  between  the  power  of  a  guardian 
to  consent,  for  a  consideration,  at  the  time  a  decree  is  en- 
tered, that  there  shall  be  a  finding  against  his  ward  con- 
cerning the  title  to  real  estate,  and  a  like  agreement  made 
afterward  that  the  decree  shall  be  final.  The  effect  is  pre- 
cisely the  same,  because  a  decree  entered  by  consent  can 
not  be  appealed  from  and  error  cannot  be  assigned  upon  it. 
{Armstrong  v.  Cooper,  ii  111.  540;  Krieger  v.  Krieger, 
221  id.  479.)  Certainly,  the  guardian  of  Charles  Marks 
Broad  would  have  had  no  right  to  consent  to  the  decree 
when  entered  and  thereby  waive  the  right  to  an  appeal  or 
writ  of  error,  and  it  must  be  held  that  he  could  not  after- 
ward do  the  same  thing  in  a  different  way. 

It  is  essential  to  an  estoppel  in  pais  that  the  act  of  the 
party  estopped  should  be  with  a  knowledge  of  the  facts. 
Such  an  estoppel  is  founded  upon  equitable  considerations 
for  the  promotion  of  justice.  ( 10  R.  C.  L.  694.)  If  plain- 
tiff in  error  voluntarily  accepted  $6000  with  full  knowledge 
of  the  facts  it  would  be  contrary  to  justice  and  unconscion- 
able to  permit  him  to  set  aside  the  decree,  but  without  such 
knowledge  his  act  could  not  work  an  estoppel.  Halloran  v. 
Halloran,  137  111.  100. 

The  first  and  second  pleas  failed  to  aver  knowledge  of 
the  facts,  and  the  demurrer  to  them  is  sustained. 

Demurrer  sustained. 
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The  Simpson  Construction  Company,  Plaintiff  in  Er- 
ror, vs.  The  Industrial  Board  of  Ii^unois  et  al.  De- 
fendants in  Error. 

Opinion  filed  October  24,  jpi6 — Rehearing  denied  Dec.  7,  Jpi6. 

1.  Workmen's  compensation — injured  employee  has  right  to 
apply  to  Industrial  Board  after  expiration  of  voluntary  payments 
by  employer.  Where  the  injured  employee  accepts  voluntary  pay- 
ments by  his  employer  for  a  period  of  ten  weeks  according  to  the 
Workmen's  Compensation  act,  he  has  a  right,  at  the  expiration  of 
that  period,  to  make  application  to  the  Industrial  Board  for  an 
adjustment  of  his  claim  for  compensation,  and  if  he  is  able  to  show 
that  the  disability  has  continued  he  will  be  entitled  to  have  com- 
pensation awarded  him. 

2.  Same — when  decision  of  the  Industrial  Board  is  conclusive. 
Where  an  injured  employee  who  accepts  voluntary  payments  for 
his  injury  applies  to  the  Industrial  Board  for  an  adjustment  of 
his  claim  after  the  payments  cease,  which  claim  is  fully  presented 
to  a  committee  of  arbitration  and  later  to  the  Industrial  Board, 
the  decision  of  the  board  that  at  that  time  he  was  not  suffering 
any  disability  that  would  entitle  him  to  compensation  is  conclusive 
upon  him,  where  he  seeks  no  review  of  the  decision  by  a  writ  of 
certiorari,  as  provided  by  law. 

3.  Same — voluntary  payments  by  employer,  when  accepted  by 
injured  employee,  constitute  an  agreement  for  compensation.  The 
voluntary  payment  by  the  employer  of  compensation,  as  provided 
by  the  Workmen's  Compensation  act,  for  a  period  of  ten  weeks 
following  the  injury,  and  the  acceptance  of  the  same  by  the  injured 
employee,  constitute  such  an  agreement  for  compensation  as  is  re- 
ferred to  in  paragraph  (h)  oi  section  19  of  the  Workmen's  Com- 
pensation act. 

4.  Same — injured  employee  is  entitled  to  ask  for  compensation 
because  of  recurrence  of  disability.  An  injured  employee,  in  case 
his  disability  increases  or  recurs  after  the  hearing  by  the  Indus- 
trial Board  which  resulted  in  a  conclusive  decision  against  him, 
has  th^e  right  to  invoke  the  provisions  of  paragraph  (h)  of  sec- 
tion 19  of  the  Workmen's  Compensation  act  and  .ask  to  have  fur- 
ther compensation  awarded,  and  the  Industrial  Board  may  properly 
reserve  a  motion  to  dismiss  his  petition  for  compensation  until'  the 
testimony  has  been  heard. 

5.  Same — what  is  not  a  recurrence  of  disability.  In  order  to 
entitle  an  injured  employee  to  further  compensation  on  the  ground 
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of  a  recurrence  of  the  disability  he  must  show  that  his  disability 
has  recurred  since  the  hearing  which  resulted  in  a  final  decision 
against  him,  and  the  fact  that  at  that  hearing  the  physicians  had 
not  discovered  that  the  fifth  lumbar  vertebra  was  fractured,  which 
proved  to  be  the  case  at  the  next  hearing,  will  not  constitute  a 
recurrence  of  the  disability  such  as  authorizes  the  Industrial  Board 
to  award  further  compensation,  where  the  testimony  at  the  last 
hearing  shows  that  the  result  of  the  injury  was  the  same  as  it  was 
at  the  former  hearing  of  his  case  by  the  Industrial  Board. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

M11.1.ER,  GoRHAM  &  Wales,  for  plaintiff  in  error. 

Cairou  Giguotti,  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  writ  of  error  was  sued  out  to  review  the  judg- 
ment of  the  circuit  court  of  Cook  county  aflSrming  the 
decision  of  the  Industrial  Board  of  Illinois  awarding  to 
Dominick  Mustaccio  the  sum  of  $4.75  per  week  for  a 
period  of  406  weeks,  to  be  paid  by  the  Simpson  Construc- 
tion Company,  plaintiff  in  error. 

On  October  16,  1913,  Dominick  Mustaccio  was  in  the 
employ  of  plaintiff  in  error  as  a  hod-carrier  on  a  building 
which  it  was  constructing  in  the  city  of  Chicago.  While 
Mustaccio  was  at  work,  a  board  about  fourteen  feet  long, 
one  foot  wide  and  seven-eighths  of  an  inch  thick  fell  from 
the  fourth  story  of  the  building  and  struck  him  on  the 
left  hip,  resulting  in  an  injury.  Mustaccio  at  that  time 
was  earning  $17.60  per  week.  Plaintiff  in  error  after  the  ■ 
injury  paid  him  compensation  at  the  rate  of  $8.80  per  week 
for  ten  weeks,  according  to  the  provisions  of  the  Work- 
men's Compensation  act.  At  the  end  of  that  time,  on  De- 
cember 23,  191 3,  the  plaintiff  in  error  ceased  making  these 
payments.  On  March  14,  1914,  Mustaccio  filed  his  appli- 
cation with  the  Industrial  Board  for  an  adjustment  of  his 
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claim  for  compensation,  alleging  that  the  nature  of  his  in- 
jury was  a  broken  thigh-bone  and  that  temporary  total  dis- 
ability had  not  yet  passed  away.  The  matter  was  submitted 
to  a  committee  of  arbitration,  and  on  June  3,  1914,  the 
committee  of  arbitration  found  that  Mustaccio  was  not  en- 
titled to  receive  or  recover  any  amount  from  plaintiff  in  er- 
ror. On  June  15,  1914,  Mustaccio  filed  a  petition  with  the 
Industrial  Board  for  a  review  of  the  decision  of  the  com- 
mittee of  arbitration.  Thereafter  he  filed  a  statement  of 
facts  shown  by  the  evidence  heard  before  the  arbitration 
committee.  From  this  it  appeared  that  the  evidence  pro- 
duced by  Mustaccio  before  the  committee  of  arbitration  was 
to  the  effect  that  he  had  sustained  an  injury  to  the  cartilage 
involving  the  hip.  A  hearing  was  had  by  the  Industrial 
Board,  at  which  additional  testimony  was  produced  by  both 
Mustaccio  and  plaintiff  in  error.  On  August  6,  1914,  the 
Industrial  Board  confirmed  and  approved  the  finding  of  the 
committee  of  arbitration.  On  September  8,  19 14,  Mustac- 
cio filed  a  petition  with  the  Industrial  Board  praying  that 
the  decision  of  August  6,  19 14,  be  vacated  and  set  aside. 
On  December  31,  1914,  that  petition  was  dismissed.  On 
April  30,  1915,  Mustaccio  filed  another  petition  with  the 
Industrial  Board  seeking  a  review  of  the  decision  of  Au- 
gust 6,  1914,  under  the  provisions  of  paragraph  (h)  of  sec- 
tion 19  of  the  Workmen's  Compensation  act,  in  which  it 
was  alleged  that  the  disability  of  Mustaccio  had  increased 
or  recurred.  Plaintiff  in  error  moved  to  dismiss  this  peti- 
tion on  the  ground  that  the  board  had  no  jurisdiction  to 
hear  the  matter,  and  decision  on  that  motion  was  reserved 
until  the  testimony  should  have  been  heard.  Evidence  was 
then  heard  on  behalf  of  both  parties,  and  on  August  9,  191 5, 
the  Industrial  Board  denied  the  motion  to  dismiss  the  peti- 
tion and  found  that  the  injury  to  Mustaccio  on  October  16, 
191 3,  was  caused  by  a  fracture  of  the  fifth  lumbar  verte- 
bra ;  that  he  had  been  unable  to  follow  his  usual  occupation 
since  the  time  of  the  injury;    that  the  disability  had  re- 
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curred  and  that  the  sanie  is  partial  and  permanent,  and  that 
he  should  have  $4.75  per  week  for  a  period  of  406  weeks. 
These  proceedings  were  reviewed  in  the  circuit  court  of 
Cook  county  by  certiorari,  where  the  decision  of  the  Indus- 
trial Board  was  affirmed. 

Plaintiff  in  error  contends  that  the  Industrial  Board  was 
without  jurisdiction  to  make  the  award  of  August  9,  191 5, 
and  that  the  motion  of  plaintiff  in  error  to  dismiss  the  peti- 
tion should  have  been  allowed,  and  that  in  making  such 
award  the  Industrial  Board  acted  in  excess  of  its  jurisdic- 
tion and  without  legal  evidence  to  support  it. 

Paragraph  (h)  of  section  19  provides  that  an  agreement 
or  award  under  the  act  providing  for  compensation  in  in- 
stallments may,  at  any  time  within  eighteen  months  after 
such  agreement  or  award,  be  reviewed  by  the  Industrial 
Board  at  the  request  of  either  the  employer  or  employee  on 
the  ground  that  the  disability  of  the  employee  has  subse- 
quently recurred,  increased,  diminished  or  ended,  and  on 
such  review  compensation  payments  may  be  re-established, 
increased,  diminished  or  ended.  After  the  injury  to  Mus- 
taccio  plaintiff  in  error  voluntarily  made  payments,  under 
the  provisions  of  the  act,  for  a  period  of  ten  weeks.  After 
plaintiff  in  error  ceased  making  these  payments  Mustaccio 
had  the  right  to  make  application  to  the  Industrial  Board 
for  an  adjustment  of  his  claim  for  compensation,  and  if 
he  had  been  able  to  show  that  the  disability  continued  he 
would  have  been  entitled  to  have  compensation  awarded 
him.  He  pursued  this  course  and  the  case  was  fully  pre- 
sented to  the  committee  of  arbitration  and  later  to  the  In- 
dustrial Board,  resulting  in  a  finding  on  August  6,  1914, 
that  he  was  not  entitled  to  receive  or  recover  any  amount 
from  plaintiff  in  error.  Mustaccio  abided  this  decision  of 
the  Industrial  Board  and  sought  no  review  by  certiorari  un- 
der the  provisions  of  the  act.  Paragraph  (/)  of  section  19 
of  the  Workmen's  Compensation  act  provides  as  follows : 
"The  decision  of  the  Industrial  Board,  acting  within  its 
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powers,  according  to  the  provisions  of  paragraph  (e)  of 
this  section,  and  of  the  arbitrator  or  committee  of  arbitra- 
tion, where  no  review  is  had  and  his  or  their  decision  be- 
comes the  decision  of  the  Industrial  Board  in  accordance 
with  the  provisions  of  this  section,  shall,  in  the  absence  of 
fraud,  be  conclusive  unless  reviewed  as  in  this  paragraph 
hereinafter  provided."    By  virtue  of  this  paragraph  the  de- 
cision of  August  6,  1914,  that  at  that  time  he  was  not  suf- 
fering any  disability  that  would  entitle  him  to  compensa- 
tion, became  conclusive  upon  Mustaccio.     The  voluntary 
payment  by  plaintiff  in  error  of  compensation,  as  provided 
by  the  act,  for  a  period  of  ten  weeks  following  the  injury, 
and  the  acceptance  of  the  same  by  Mustaccio,  constituted 
such  an  agreement  as  is  referred  to  in  said  paragraph  (h) 
of  section  19  of  the  act.    Mustaccio  had  the  right,  in  case 
his  disability  recurred  after  the  hearing  which  resulted  in 
the  decision  of  August  6,  1914,  to  invoke  the  provisions  of 
said  paragraph  (h)  of  section  19  of  the  act  and  ask  to 
have  compensation  awarded  because  of  such  recurrence  of 
his  disability.    The  Industrial  Board  therefore  properly  re- 
served the  motion  to  dismiss  the  petition  of  April  30,  191 5, 
until  the  testimony  was  heard.    While  the  petition  of  April 
30,  191 5,  was  based  upon  the  fact  that  Mustaccio's  disabil- 
ity had  recurred,  there  was  no  proof  offered  of  any  recur- 
rence of  his  disability.    All  the  proof  was  to  the  effect  that 
Mustaccio  had  always  been  in  the  same  condition  since  the 
time  of  the  injury.    The  only  difference  in  the  evidence  or 
in  the  position  of  Mustaccio  was,  that  instead  of  claiming 
that  the  injury  was  to  the  thigh-bone  or  the  ilium  or  the 
sacrum,  or  the  juncture  of  the  ilium  and  sacrum,  as  in  for- 
mer hearings,  on  this  hearing  it  was  contended  that  there 
had  been  a  fracture  of  the  fifth  lumbar  vertebra,  which  was 
the  cause  of  the  disability.     It  was  contended  that  this  in- 
jury was  received  on  October  16,  191 3,  as  the  result  of  the 
falling  board  striking  Mustaccio,  but  that  the  exact  nature 
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and  extent  of  the  injury  had  not  been  discovered  until  after 
the  hearing  which  resulted  in  the  decision  of  August  6, 
19 14.  In  order  to  entitle  Mustaccio  to  compensation  it  was 
incumbent  to  show  that  his  disability  had  recurred  since  the 
hearing  which  resulted  in  the  decision  of  August  6,  1914, 
and  that  his  condition  had  changed  since  #that  time.  Under 
the  statute  that  decision  was  conclusive  upon  Mustaccio  that 
at  that  time  he  was  not  suffering  from  any  disability  as 
the  result  of  the  injury.  Evidence  on  behalf  of  both  par- 
ties was  heard  on  the  hearing  which  resulted  in  that  deci- 
sion. Physicians  who  examined  Mustaccio  testified  on  both 
sides,  and  the  committee  of  arbitration  and  the  Industrial 
Board  were  of  the  opinion,  as  a  result  of  all  the  facts  pre- 
sented, that  Mustaccio  at  that  time  was  not  suffering  from 
any  disability.  Whether  the  fifth  lumbar  vertebra  had  been 
fractured  as  the  result  of  the  injury  and  had  not  at  that 
time  been  discovered  by  any  of  the  physicians  who  exam- 
ined Mustaccio  cannot  influence  the  effect  of  the  finding  of 
the  decision  of  August  6,  1914.  Mustaccio  was  in  the  same 
condition  then  that  he  was  at  the  time  of  the  last  hearing, 
and  he  was  contending  at  that  time  that  the  result  of  his 
injury,  whatever  its  exact  nature  may  have  been,  was  the 
same  as  it  was  at  the  time  of  the  last  hearing  before  the 
Industrial  Board.  As  there  was  no  proof  whatever  that 
his  disability  had  recurred,  but,  on  the  other  hand,  all  the 
proof  was  to  the  effect  that  his  condition  had  remained  the 
same,  the  decision  of  August  6,  1914,  was  conclusive,  and 
the  Industrial  Board,  after  hearing  all  the  testimony,  should 
have  dismissed  the  petition  upon,  the  motion  of  the  plaintiff 
in  error. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Martha  Sheahan,  Defendant  in  Error,  vs.  John  Joseph 

Madigan  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  ^,  ipi6. 

1.  Judgments  and  decrees — rule  as  to  collateral  attack.  Judg- 
ments and  decrees,  however  erroneous,  of  courts  having^  jurisdic- 
tion are  final  and  conclusive  between  the  parties  until  reversed  in 
a  direct  proceeding  in  the  manner  provided  by  law  and  cannot  be 
attacked  collaterally,  but  a  judgment  or  decree  rendered  by  a  court 
having  no  jurisdiction  to  hear  and  determine  the  case  is  an  absolute 
nullity  and  may  be  attacked  at  any  time  and  in  any  proceeding. 

2.  Same — the  rule  that  judgment  cannot  be  attacked  collaterally 
applies  to  county  courts.  The  rule  that  judgments  and  decrees  of 
courts  having  jurisdiction  cannot  be  attacked  collaterally  applies 
in  all  its  force  to  the  county  court,  which  has  general  jurisdiction 
of  probate  and  administration  matters,  and  its  order  of  sale  of 
real  estate  to  pay  debts  cannot  be  attacked  collaterally  except  for 
want  of  jurisdiction. 

3.  Homestead — section  p  of  act  relating  to  exemptions  does  not 
apply  to  sale  with  consent  of  owner  of  homestead  right.  Section  9 
of  the  statute  relating  to  exemptions,  which  provides  that  a  sale 
on  decree  or  execution  of  homestead  property  shall  be  void  if  the 
value  of  the  homestead  is  less  than  $1000,  does  not  apply  to  a  sale 
with  the  written  consent  of  the  owner  of  the  homestead,  who  con- 
sents to  be  paid  in  money, 

4.  JuDiciAi«  SAi.ES — county  court  has  jurisdiction  to  sell  land  to 
pay  debts  although  incumbered  for  all  its  value.  The  county  court 
has  jurisdiction,  with  the  consent  of  the  mortgagee  and  the  widow, 
to  order  a  sale  of  lands  by  the  administrator  disincumbered  of 
mortgage,  homestead  and  dower  rights,  and  an  order  approving- 
such  a  sale,  which  brings  no  more  than  the  mortgage  debt  and  pro- 
duces nothing  for  the  creditors  of  the  estate,  even  though  it  may 
be  erroneous,  is  within  the  exercise  of  the  jurisdiction  conferred 
by  law  and  cannot  be  attacked  collaterally. 

5.  Equity — when  a  cause  is  heard  on  bill  and  answers  the  an- 
szvers  are  to  be  taken  as  true.  Charges  of  fraud  and  collusion  in  a 
bill  to  set  aside  a  deed  are  not  sustained  where  the  answers  deny 
such  charges  and  where  the  cause  is  heard  on  bill  and  answers, 
since  the  answers  are  to  be  taken  as  true,  and  there  can  be  no 
fraud  in  such  a  case  unless  the  proceedings  of  record  set  out  in 
the  bill  and  admitted  by  the  answers  constitute  fraud  in  law. 
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Writ  op  Error  to  the  Circuit  Court  of  Boone  county ; 
the  Hon.  Chari^^s  H.  Donnei.i.y,  Judge,  presiding. 

W11.UAM  L.  Pierce,  Chari.es  W.  Ferguson,  and 
P.  H.  O'DoNNEi.1.,  for  plaintiffs  in  error. 

Edward  D.  Shurti^eff,  and  R.  K.  Wei^sh,  for  de- 
fendant in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Martha  Sheahan,  the  defendant  in  error,  filed  her  bill  in 
the  circuit  court  of  Boone  county  against  John  Joseph  Mad- 
igan, Daniel  Hogan  in  his  own  right  and  as  executor  of  the 
will  of  Catherine  Hogan,  deceased,  the , plaintiff s  in  error, 
and  others,  praying  the  court  to  set  aside  an  administrator's 
deed  executed  to  Catherine  Hogan  on  January  27,  1892,  by 
virtue  of  a  decree  of  the  county  court  of  that  county,  and 
for  partition  of  the  premises  described  in  the  deed  between 
herself  and  Daniel  Hogan.  Elizabeth  L.  Stires,  a  mortga- 
gee, who  was  made  a  defendant,  filed  an  answer  setting  up 
her  rights  and  filed  a  cross-bill  for  the  foreclosure  of  her 
mortgage.  The  defendants  to  the  cross-bill  were  defaulted, 
and  the  defendants  to  the  original  bill,  except  John  Joseph 
Madigan,  Daniel  Hogan  and  Elizabeth  L.  Stires,  were  de- 
faulted. The  complainant  in  the  original  bill  did  not  file 
any  replication  to  the  answers,  and  on  her  motion  the  cause 
was  set  for  hearing  on  the  bill  and  answers  and  the  cross- 
bill taken  as  confessed.  The  chancellor  granted  the  relief 
prayed  for  by  the  original  bill  and  entered  a  decree  setting 
aside  the  deed  and  ordering  partition  of  the  premises  be- 
tween the  complainant,  Martha  Sheahan,  and  the  defendant 
Daniel  Hogan,  subject  to  the  mortgage  indebtedness  and  a 
balance  due  to  Catherine  Hogan,  deceased,  on  her  widow's 
award,  and  subject  to  debts  and  unpaid  claims  against  the 
estate  of  Thomas  Hogan,  deceased.    The  decree  also  fore- 
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closed  the  mortgage  as  prayed  in  the  cross-bill,  and  pro- 
vided that  unless  the  amount  due  should  be  paid  within 
ninety  days  the  premises  should  be  sold  to  satisfy  the  mort- 
gage debt.  The  plaintiffs  in  error  sued  out  a  writ  of  error 
from  this  court  and  have  assigned  for  error  the  findings 
and  decree  entered  on  the  original  bill. 

The  facts  are  to  be  ascertained  from  the  averments  of 
the  bill  so  far  as  admitted  by  the  answers  to  be  true,  from 
which  the  following  facts  appear :    Thomas  Hogan  was  the 
owner  of  i6o  acres  of  land  in  Boone  county,  w^hich  was  oc- 
cupied as  his  homestead.    He  died  intestate  on  January  17, 
1889,  leaving  Catherine  Hogan,  his  widow,  Martha  Hogan 
(now  Martha  Sheahan,  the  complainant,)  and  Daniel  Ho- 
gan, one  of  the  defendants,  then  fifteen  and  thirteen  years 
of  age,  respectively,  children  of  his  marriage  with  Cather- 
ine Hogan,  and  three  children  of  a  former  marriage,  his 
only  heirs-at-law.     Catherine  Hogan  had  also  been  previ- 
ously married  and  had   four  children  of  her  first  mar- 
riage,— ^John  Joseph  Madigan,   (one  of  the  defendants,) 
Catherine  Madigan,  Jeremiah  Madigan  and  Frank  Madi- 
gan.    On  March  13,  1889,  letters  of  administration  were 
issued  by  the  county  court  of  Boone  county  to  Catherine 
Hogan,  and  she  qualified  and  filed  an  inventory  of  the  prop- 
erty of  the  estate.     The  personal  property  was  appraised 
at  $997.85  and  she  was  allowed  a  widow's  award  of  $950. 
Two  mares  appraised  at  $101  were  mortgaged  and  taken 
under  the  mortgage,  so  that  they  were  lost  to  the  estate, 
and  she  took  the  remainder  of  the  personal  property  at  the 
appraised  value  of  $896.85  to  apply  on  her  award,  leaving 
a  balance  of  $53.15  due  her.    Claims  were  allowed  against 
the  estate,  and  on  August  22,  1891,  she  filed  her  final  re- 
port showing  the  unpaid  claims  against  the  estate  and  re- 
signed as  administratrix.    Her  report  was  approved  by  the 
court  and  she  was  discharged,  and  WilHam  Knapp  was  ap- 
pointed administrator  de  bonis  non  and  qualified  as  such. 
He  filed  an  inventory  fixing  the  value  of  the  land  at  $7200, 
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and  stated  that  the  chattel  property  had  been  administered 
and  taken  by  the  widow  upon  her  award,  leaving  a  balance 
due.  He  also  filed  a  petition  for  leave  to  sell  the  real  estate 
to  pay  debts,  containing  everything  necessary  to  give  the 
court  jurisdiction.  There  was  a  mortgage  on  the  premises, 
and  the  mortgagee,  Nathaniel  Brown,  was  made  a  defend- 
ant, together  with  Catherine  Hogan,  the  widow,  Martha 
Hogan,  (now  Martha  Sheahan,  the  complainant,)  and  the 
other  heirs-at-law.  They  were  all  served  with  process  in 
the  cause  and  were  all  adults  except  the  defendant  Daniel 
Hogan,  for  whom  the  court  appointed  a  guardian  ad  litem, 
and  the  guardian  filed  a  formal  answer.  The  mortgagee 
filed  his  written  consent  that  the  lands  might  be  sold  dis- 
incumbered  from  the  mortgage,  and  Catherine  Hogan,  the 
widow,  consented,  in  writing,  to  a  sale  of  the  premises  free 
and  clear  from  all  dower  and  homestead  estates  and  to  take 
the  value  thereof  in  money.  The  mortgage  was  for  pur- 
chase money  and  was  executed  by  Thomas  Hogan  and 
Catherine  Hogan,  and  her  homestead  and  dower  rights 
were  in  the  excess,  if  any,  above  the  mortgage  debt.  The 
administrator  gave  a  bond  in  accordance  with  the  statute, 
which  was  approved  by  the  county  court  and  a  decree  was 
entered  authorizing  him  to  sell  the  premises.  On  January 
1 6,  1892,  the  administrator,  after  giving  notice  of  the  sale, 
sold  the  premises  at  public  auction  to  Catherine  Hogan,  the 
widow,  for  $6071.01,  which  was  the  highest  and  best  bid 
made  at  the  sale.  The  sale  was  made  free  and  clear  of  the 
lien  of  the  mortgage  to  which  the  homestead  and  dower 
interests  were  subject  and  free  and  clear  of  the  homestead 
and  dower  interests  in  the  excess.  The  amount  of  the  bid 
was  the  exact  amount  due  on  the  mortgage.  The  adminis- 
trator reported  the  sale  to  the  county  court  and  stated  that 
the  costs  of  the  administration  of  the  estate  and  the  costs 
of  the  sale  had  been  paid  by  Catherine  Hogan.  The  county 
court  approved  the  sale  and  ordered  the  administrator  to 
execute  a  deed,  which  he  did  on  January  27,  1892.     The 
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deed  was  recorded  on  January  29,  1892,  and  Catiierine  Ho- 
gan  remained  in  possession  of  the  premises  until  her  death, 
claiming  them  as  her  own.  On  the  same  day  that  the  deed 
was  executed  Catherine  Hogan  borrowed  from  Elizabeth 
L.  Stires,  the  complainant  in  the  cross-bill,  $5880,  and  with 
that  money  and  funds  of  her  own  she  paid  the  amount  of 
the  bid  to  the  administrator.  The  farm  at  the  time  of  the 
sale  was  worth  $7000, — something  less  than  the  amount  of 
the  homestead  exemption  above  the  mortgage.  The  mort- 
gage to  Elizabeth  L.  Stires  was  renewed  on  January  27, 
1897,  ^^d  it  had  all  been  paid  by  Catherine  Hogan  with  the 
exception  of  a  balance  of  $650.50.  The  final  report  of  the 
administrator  was  filed  on  June  i,  1892,  and  he  was  dis- 
charged, showing  the  estate  insolvent.  Catherine  Hogan 
died  on  January  29,  191 5,  leaving  a  last  will  and  testament, 
by  which  she  made  various  bequests,  including  one  of  $1000 
to  the  complainant,  Martha  Sheahan,  and  devised  the  rest 
of  her  property  to  her  sons,  John  Joseph  Madigan  and  Dan- 
iel Hogan,  and  appointed  Daniel  Hogan  executor.  Other 
heirs  of  Thomas  Hogan  quit-claimed  their  interests  to 
Martha  Sheahan. 

The  substantial  claims  in  support  of  the  decree,  as  stated 
by  counsel,  are,  that  the  administrator's  deed  to  the  widow 
was  a  nullity  for  want  of  jurisdiction  in  the  county  court, 
or  if  the  deed  was  only  voidable  and  operated  to  convey 
title,  the  title  which  was  conveyed  inured  to  the  benefit  of 
the  heirs  of  Thomas  Hogan  and  was  held  by  Catherine  Ho- 
gan in  trust  for  herself  and  them.  In  support  of  the  as- 
signment of  errors  counsel  contend  that  the  proceeding  by 
which  the  real  estate  was  sold,  and  the  sale  and  deed,  were 
valid;  that  Catherine  Hogan  had  title  by  the  statutes  of 
limitation;  that  complainant  was  guilty  of  laches  barring 
her  right  to  relief,  and  that  there  was  no  trust  involved. 

Counsel  on  each  side  have  furnished  the  court  with 
exceedingly  comprehensive  briefs  and  arguments  covering 
every  question  which  they  deem  material  in  the  case  and 
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manifesting  research  and  learning,  but  it  will  not  be  neces- 
sary to  give  attention  to  all  of  them  in  an  opinion  disposing 
of  the  case.  The  suit  was  a  collateral  attack  upon  the  judg- 
ment of  the\:ounty  court,  and  the  question  which  lies  at 
the  foundation  is  whether  the  decree,  upon  the  facts  alleged, 
was  subject  to  collateral  attack. 

A  judgment  rendered  by  a  court  having  no  jurisdiction 
to  hear  and  determine  the  case  is  an  absolute  nullity  and 
may  be  attacked  at  any  time  and  in  any  proceeding.  (De- 
milly  V.  Grosrenatul,  201  Ilh  272.)  Where  a  court  has 
jurisdiction  of  the  subject  matter  and  the  parties  its  judg- 
ments or  decrees  cannot  be  questioned  collaterally,  no  mat- 
ter how  erroneous  they  may  be.  (Spring  v.  Kane,  86  111. 
580;  Siviggart  v.  Harber,  4  Scam.  364;  Marsh  v.  Irwin, 
168  111.  50;  Stempel  v.  Thomas,  89  id.  146.)  The  judg- 
ments and  decrees  of  courts  having  jurisdiction  are  final 
and  conclusive  between  the  parties  until  reversed  in  a  direct 
proceeding  in  the  manner  provided  by  law,  and  they  are 
immune  from  collateral  attack.  The  immunity  rests  upon 
the  power  to  hear  and  determine  the  cause,  and  it  is  not 
affected  by  any  error,  however  gross.  The  rule  applies  in 
all  its  force  to  the  county  court,  which  has  general  jurisdic- 
tion of  probate  and  administration  matters,  and  its  judg- 
ments and  decrees  are  not  subject  to  review  by  the  circuit 
court,  collaterally,  for  error.  In  Iverson  v.  Loberg,  26  111. 
179,  the  county  court  had  ordered  a  sale  of  real  estate  to 
pay  debts  on  the  petition  of  an  administrator,  and  the  judg- 
ment was  attacked  collaterally  in  an  action  of  ejectment.  It 
•  was  agreed  by  a  statement  of  facts  that  the  personal  estate 
was  sufficient  to  pay  all  just  claims  against  the  estate  and 
the  statute  only  authorized  a  sale  where  the  personal  estate 
was  insufficient,  but  it  was  held  that  whatever  was  done 
was  not  in  the  exercise  of  usurped  power  but  in  one  con- 
ferred by  law,  and  although  the  court  exercised  the  power 
erroneously,  its  orders  and  decisions  were  binding  until  re- 
versed.   In  Moffitt  V.  Moffitt,  69  111.  641,  it  was  held  that 
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the  county  court,  when  acting  within  the  sphere  of  its  ju- 
risdiction, is  not  to  be  regarded  as  an  inferior  court,  and 
when,  exercising  such  jurisdiction,  it  orders  the  sale  of  real 
estate  to  pay  the  debts  of  deceased  persons,  its  decree  in 
a  collateral  proceeding  can  only  be  attacked  for  want  of 
jurisdiction. 

The  county  court  had  jurisdiction  of  the  persons  in  the 
proceeding  to  sell  the  real  estate,  and  the  jurisdiction  of 
the  complainant,  who  was  an  adult,  was  obtained  by  per- 
sonal service  upon  her.  That  jurisdiction  is  not  questioned, 
but  the  argument  of  counsel  to  sustain  the  collateral  attack 
is,  that  the  sale  was  void  because  the  land  did  not  sell  for 
more  than  $1000  above  the  amount  of  the  incumbrances  and 
nothing  was  paid  on  the  debts  of  the  estate.  To  maintain 
that  position  section  9  (chapter  52)  of  the  act  exempting 
homesteads  from  attachment,  judgment,  levy  or  execution, 
or  from  sale  for  the  payment  of  the  debts  of  the  house- 
holder, is  relied  upon.  By  that  act  Thomas  Hogan,  being 
a  householder,  had  an  estate  of  homestead  in  the  land  to 
the  amount  and  value  of  $1000,  if  there  was  an  estate  of 
that  value  above  the  incumbrances,  and  the  exemption  con- 
tinued after  his  death  for  the  benefit  of  his  wife  surviving 
so  long  as  she  continued  to  occupy  the  same  and  of  the 
children  until  the  youngest  child  should  become  twenty-one 
years  of  age.  The  act  provides  for  setting  off  the  home- 
stead if  the  value  of  the  premises  exceeds  the  exemption, 
and  if  they  are  not  divisible  a  sale  may  be  made  and  the 
amount  of  the  exemption  be  paid  to  the  person  entitled  to 
the  homestead.  Section  9  provides  that  no  sale  shall  be 
made  of  homestead  premises  on  a  decree  or  execution  un- 
less a  greater  sum  than  $1000  is  bid  therefor,  and  an  exe- 
cution sale  of  a  homestead  worth  less  than  $1000  is  void. 
(Wtggiits  v.  Chance,  54  111.  175;  Octtingcr  v.  Specht,  162 
id.  179;  Athcrton  v.  Hughes,  249  id.  317;  Mueller  v.  Con- 
rad, 178  id.  276.)  A  creditor  can  take  nothing,  so  long 
as  the  homestead  estate  exists,  unless  the  premises  subject 
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to  an  execution  or  a  decree  are  worth  more  than  $1000. 
But  a  homestead  is  not  necessarily  worth  $1000  or  any  par- 
ticular sum.  The  land  itself  may  be  of  trifling  value  and 
the  dweUing  a  mere  shelter  for  the  family,  worth  very  little. 
The  homestead  exemption  in  mortgaged  land  may  amount 
only  to  a  small  fraction  of  $1000,  or  there  may  be  no  estate 
at  all  to  which  it  can  attach  where  the  premises  are  worth 
no  more  than  the  mortgage  debt.  Under  the  statute,  prem- 
ises in  which  there  is  a  homestead  estate  cannot  be  sold 
on  decree  or  execution  to  satisfy  debts  of  the  householder 
unless  enough  is  bid  to  satisfy  the  homestead  claim,  but  the 
statute  could  not  apply  to  a  case  where  a  party  entitled  to 
homestead  files  a  consent  in  writing  that  it  may  be  sold  and 
the  value  of  it,  although  much  less  than  $1000,  shall  be 
paid  in  money.  In  this  case  the  premises  were  worth  $7000, 
which  was  less  than  the  amount  of  the  statutory  exemption 
above  the  amount  due  on  the  mortgage.  To  say  that  land 
could  never  be  sold  with  the  consent  of  one  having  a  home- 
stead estate  unless  such  estate  was  of  a  value  of  more  than 
$1000  would  not  be  in  harmony  with  the  statute.  The 
county  court  had  jurisdiction  to  order  the  sale  of  the  lands 
disencumbered  of  the  mortgage  and  homestead  and  dower 
rights,  but  when  put  to  the  test  of  a  sale  the  lands  brought 
no  more  than  the  amount  of  the  incumbrance.  The  court 
approved  the  sale  and  report  of  the  same  and  ordered  the 
conveyance,  and  whether  or  not  the  court  erred  in  approv- 
ing the  sale,  which  produced  nothing  for  the  payment  of 
debts,  the  order  was  in  the  exercise  of  the  jurisdiction  con- 
ferred by  law.  The  purchaser  was  content,  although  it  ap- 
peared from  the  sale  that  the  land  was  worth  no  more  than 
the  mortgage  debt.  The  judgment  was  binding  upon  the 
parties  and  not  subject  to  collateral  attack. 

The  bill  charged  fraud  and  collusion  between  Catherine 
Hogan  and  her  attorney  and  the  administrator  to  enable 
her  to  secure  title  to  the  land  and  alleged  ignorance  on  the 
part  of  the  complainant  of  the  nature  of  the  proceedings 
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or  their  intent  and  purpose,  but  the  answer  denied  every 
such  charge  and  allegation,  and  the  cause  having  been  heard 
on  the  bill  and  answers  the  answers  were  to  be  taken  as 
true.  (Derby  v.  Gage,  38  111.  27;  Fordyce  v.  Shriver,  115 
id.  530;  Roach  v.  Glos,  181  id.  440.)  It  must  be  held, 
therefore,  that  there  was  no  fraud,  unless  the  proceedings 
of  record  set  out  in  the  bill  and  admitted  by  the  answers 
constituted  fraud  in  law.  That  could  only  be  so  if  every 
purchase  of  lands  of  an  estate  by  a  widow  who  is  not  an 
administratrix  and  occupies  no  trust  relation  to  the  heirs- 
at-law  or  creditors  constitutes  a  fraud  upon  them.  That  is 
not  the  law  and  counsel  do  not  contend  that  it  is.  The  land 
was  worth  $7000,  which  was  not  equal  to  the  incumbrance 
and  the  homestead  estate,  and  if  it  had  been  sold  for  its  full 
value  no  creditor  would  have  received  an)rthing.  The  bill 
alleged,  and  it  was  admitted  by  the  answers,  that  the  land 
being  heavily  incumbered  it  was  a  question  with  Catherine 
Hogan,  the  widow,  how  the  property  could  be  saved,  and 
that  she  expressed  an  intention  to  save  it  for  herself  and 
the  children  by  the  proceeding  in  the  county  court.  She 
paid  with  her  own  money  the  balance  of  her  bid  above  the 
amount  of  the  mortgage  which  she  made  to  Elizabeth  L. 
Stires,  and  no  money  or  property  of  the  complainant  or 
her  grantors  was  used  for  that  purpose.  After  Catherine 
Hogan  bought  the  land  she  was  entitled  to  the  rents  and 
profits,  and  she  paid  the  mortgage  with  the  exception  of 
$650.50,  which  remained  due.  It  was  her  purpose  to  pre- 
serve her  home,  and  naturally  she  included  the  children  in 
the  expression  of  her  hope  and  intention,  but  no  trust  rela- 
tion was  created. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  original  bill,  retain  the  cross-bill, 
and  extend  the  time  for  payment  of  the  mortgage  debt 
ninety  days  from  the  entry  of  the  decree  under  the  re- 
manding order. 

Reversed  and  rentaitded,  ztnth  directiotis. 
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V11.KNA  H.  Barnhs,  Admx.,  Plaintiff  in  Error,  vs.  Georgb 

EarItE  et  al.  Defendants  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  y,  Ipi6. 

1.  Evidence — statutory  disqualification  of  interest  not  against 
the  party  suing  or  defending  as  administratrix.  The  statutory  dis- 
qualification of  a  person  interested  in  the  result  of  a  suit  is  not 
against  the  party  suing  or  defending  as  administratrix  but  against 
the  party  suing  or  defending  adversely  to  the  administratrix,  and 
does  not  extend  to  a  person  offered  by  the  administratrix  as  a  wit- 
ness in  her  behalf. 

2.  Same — wife  may  testify  to  matters  occurring  after  death  of 
husband.  In  a  proceeding  in  the  probate  court  where  creditors  are 
objecting  to  the  widow's  report  of  the  sale  of  the  husband's  per- 
sonal property  and  business  the  widow  is  competent  to  testify  to 
matters  occurring  after  the  death  of  her  husband. 

3.  Appeai^  and  errors-— w/ien  errors  in  ruling  on  evidence  will 
not  reverse.  Errors  in  ruling  on  evidence  will  not  be  ground  for 
reversal  where  they  were  not  prejudicial  to  the  defeated  party. 

4.  Same — deposition  need  not  be  incorporated  in  certificate  of 
evidence.  A  proceeding  in  the  probate  court  where  creditors  ob- 
ject to  the  widow's  report  of  sale  and  seek  to  have  her  account 
for  the  proceeds  of  the  sale  as  made  is  in  the  nature  of  a  proceed- 
ing in  chancery,  and  a  deposition  filed  in  the  cause,  though  sup- 
pressed on  objection,  is  a  part  of  the  record  proper  without  being 
incorporated  in  a  certificate  of  evidence. 

5.  Same — when  view  taken  by  probate  court  is  of  no  import- 
ance. On  appeal  to  the  circuit  court  from  an  order  of  the  probate 
court  in  the  matter  of  requiring  the  widow  to  account  for  the  pro- 
ceeds of  the  sale  of  her  husband's  personal  property  and  business 
the  circuit  court  does  not  sit  as  a  court  of  errors  but  tries  the 
cause  de  novo,  and  on  further  appeal  to  the  Appellate  and  Supreme 
Courts  the  judgment  to  be  reviewed  is  that  of  the  circuit  court, 
and  the  view  of  the  probate  court  is  of  no  importance  in  passing 
upon  that  judgment. 

Writ  of  Error  to  the  Branch  "D**  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county ;  the  Hon.  Adewr  J.  P^tit, 
Judge,  presiding. 
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Wentworth,  Cavender  &  Kaiser,  M.  A.  Natanson, 
and  C.  A.  C001.IDGE,  (Daniei.  S.  Wentworth,  and  D.  B. 
Mawney,  of  counsel,)  for  plaintiff  in  error. 

Adams  &  Winnen,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Vilena  H.  Barnes,  filed  in  the 
probate  court  of  Cook  county  her  final  account  as  admin- 
istratrix of  the  estate  of  her  deceased  husband,  Francis  A. 
Barnes,  in  which  she  charged  herself  with  $166.55  as  the 
proceeds  of  a  sale  of  the  furniture  and  fixtures  in  the  office 
of  F.  A.  Barnes  &  Co.  The  defendants  in  error,  George 
Earle  and  others,  creditors  of  the  estate,  objected  to  the 
account  and  claimed  that  the  plaintiflf  in  error  had  sold  the 
property  and  business  of  her  deceased  husband  for  $1550. 
The  court  ordered  the  plaintiff  in  error  to  file  an  amended 
final  account,  which  she  refused  to  do,  and  the  court  there- 
upon, against  her  objection,  stated  an  account  for  her  in 
which  she  was  charged  with  $1033.45  as  the  proceeds  of 
the  sale.  She  appealed  to  the  circuit  court,  where  there 
was  a  trial  by  the  court,  resulting  in  the  same  judgment 
as  the  one  appealed  from.  From  the  judgment  of  the  cir- 
cuit court  she  appealed  to  the  Appellate  Court  for  the  First 
District,  where  the  judgment  was  affirmed,  and  this  court 
granted  a  writ  of  certiorari  to  bring  the  record  here  for 
review. 

Francis  A.  Barnes  and  Samuel  Parish  were  partners  as 
real  estate  brokers  in  the  city  of  Chicago,  under  the  firm 
name  of  Barnes  &  Parish.  Samuel  Parish  died  in  Decem- 
ber, 1904,  and  Francis  A.  Barnes  thereafter  conducted  the 
business  under  the  name  of  F.  A.  Barnes  &  Co.  On  No- 
vember II,  1905,  Barnes  died  and  the  plaintiflf  in  error 
was  appointed  administratrix  of  his  estate,  and  immediately 
after,  on  November  25,  1905,  she  sold  the  oflfiice  furniture, 
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business  and  good  will  to  G.  H.  Schneider  &  Co.  for  $1550. 
The  office  furniture  had  been  appraised  at  $166.55,  and  the 
plaintiff  in  error  charged  herself  with  that  amount.     She 
claimed  that  her  son,  Percy  Barnes,  became  a  partner  with 
his  father  after  the  death  of  Samuel  Parish;   that  on  the 
death  of  his  father  the  partnership  property,  business  and 
good  will  vested  in  him  as  surviving  partner ;  that  she  pur- 
chased the  business  and  good  will  of  him  for  $350,  and 
afterward  sold  the  same,  individually  and  in  her  own  right, 
together  with  the  furniture,  for  $1550.     To  prove  that 
Percy  Barnes  was  a  partner  with  his  father  the  plaintiff  in 
error  offered  his  deposition  taken  in  the  cause.    Objection 
was  made  that  Percy  Barnes  was  incompetent  as  a  witness, 
and  the  court  sustained  the  objection  and  suppressed  the 
deposition.    The  plaintiff  in  error  also  offered  herself  as  a 
witness,  and  a  like  objection  was  made  that  she  was  incom- 
petent to  testify.     The  court  sustained  the  objection  and 
refused  to  admit  her  testimony.     The  court  erred  in  each 
of  these  rulings.    If  Percy  Barnes  had  had  any  interest  in 
the  result  of  the  proceeding  it  would  not  have  disqualified 
him,  because  the  adverse  party  was  not  suing  or  defending 
as  administratrix,  and  the  statutory  disqualification  is  not 
against  the  party  suing  or  defending  as  administrator  but 
against  the  party  suing  or  defending  adversely  to  the  ad- 
ministrator.    (Steele  v.  Clark,  77  111.  471 ;  Illinois  Central 
Railroad  Co,  v.  Reardon,  157  id.  372;  Bailey  v.  Robison, 
244  id.  16.)     If  Percy  Barnes  had  come  within  the  terms 
of  the  statute  he  was  neither  a  party  to  the  proceeding  nor 
directly  interested  in  the  event.    The  question  whether  his 
mother  should  be  charged  with  all  that  she  received  from 
G.  H.  Schneider  &  Co.  did  not  concern  him.     The  estate 
was  insolvent  to  the  extent  of  more  than  $10,000  and  he 
would  not  gain  or  lose  by  the  event  of  the  suit,  and  the 
judgment  could  not  be  given  in  evidence,  either  for  or 
against  him,  in  another  suit.    An  offer  was  made  to  prove 
certain  facts  by  the  plaintiff  in  error,  and  it  embraced  som^ 
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things  which  occurred  in  the  lifetime  of  her  husband  con- 
cerning which  she  was  incompetent.  {Schreffler  v.  Chase, 
245  111.  395.)  She  was  competent  to  testify  to  matters  oc- 
curring after  the  death  of  her  husband,  not  being  disquali- 
fied by  any  statutory  provision. 

If  the  rulings  of  the  court  in  holding  the  witnesses  in- 
competent and  excluding  their  testimony  was  prejudicial  to 
the  plaintiff  in  error  they  would  require  a  reversal  of  the 
judgment,  but  if  they  were  not  prejudicial  the  judgment 
ought  not  to  be  reversed.    Counsel  for  defendants  in  error 
say  that  the  deposition  of  Percy  Barnes  cannot  be  consid- 
ered because  it  has  not  been  made  a  part  of  the  bill  of  ex- 
ceptions and  the  court  cannot  know  what  it  contains.    This 
is  a  misapprehension  of  the  law.     No  pleadings  were  re- 
quired in  the  case.    The  proceeding  was  not  in  the  course 
of  the  common  law,  and  the  account  appealed  from  was 
stated  by  the  probate  court  against  the  objection  of  the 
plaintiff  in  error.     The  proceeding  was  in  the  nature  of 
a  proceeding  in  equity  and  was  governed  by  the  rules  of 
equity  practice.     {Wadszvorth  v.  Connell,  104  111.  369;  Es- 
tate of  Corrington,  124  id.  363.)     In  equity,  depositions 
filed  in  a  cause  are  part  of  the  record  without  any  certifi- 
cate of  evidence.     (Ferris  v.  McCliire,  40  111.  99;  Bressler 
V.  McCune,  56  id.  475;  Moss  v.  McCall,  75  id.  190;  Hea- 
cock  V.  Hosnter,  109  id.  245;    Ryan  v.  Sanford,  133  id. 
291.)     In  his  deposition  Percy  Barnes  testified  that  after 
the  death  of  Samuel  Parish  he  and  his  father  made  a  verbal 
agreement  that  he  should  be  a  partner  in  the  firm ;  that  he 
should  have  so  much  for  expenses  and  have  an  accounting 
on  the  first  of  the  following  year,  when  the  business  was 
to  be  re-organized,  and  that  the  proceeds  were  to  be  divided 
equally ;  but  he  also  testified  that  the  bank  account  was  car- 
ried under  the  name  of  F.  A.  Barnes  &  Co. ;  that  his  father 
signed  the  checks;    that  no  announcements  were  sent  out 
stating  that  he  was  a  partner  and  that  his  name  was  not 
placed  on  the  stationery.    A  witness  testified  that  Francis 
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A.  Barnes,  about  three  months  before  his  death,  told  him 
that  it  was  his  intention,  as  soon  as  the  business  shaped  it- 
self so  that  he  could,  that  Percy  Barnes  and  the  witness 
were  to  have  a  working  interest,  so  that  in  case  anything 
should  happen  to  him  the  business  would  be  carried  on. 
In  offering  the  plaintiff  in  error  as  a  witness  her  attorney 
stated  what  he  proposed  to  prove  by  her,  and  the  only 
things  occurring  after  the  death  of  Francis  A.  Barnes  con- 
cerning which  she  was  competent  to  testify  were  that  Percy 
Barnes  did  not  live  at  home,  and  that  as  soon  as  she  saw 
him  after  the  death  of  her  husband  he  claimed  that  he 
was  going  ahead  with  the  business  as  his  surviving  partner. 
What  Percy  Barnes  said  was  not  legitimate  evidence,  and 
the  sale  to  G.  H.  Schneider  &  Co.  was  made  onlv  two 
weeks  after  his  father's  death.  Considering  all  the  evidence 
admitted  and  the  legitimate  evidence  excluded,  we  do  not 
see  how  the  court  could  have  concluded  that  there  was  a 
partnership  between  Percy  Barnes  and  his  father,  and  the 
errors  of  the  court  were  therefore  not  prejudicial. 

The  probate  court  evidently  concluded  that  there  was  a 
partnership  from  the  fact  of  giving  credit  for  the  amount 
paid  Percy  Barnes  and  the  judgment  of  that  court  must 
have  been  based  on  some  other  ground.  But  the  view  of 
the  case  taken  by  the  probate  court  is  of  no  importance. 
On  appeal  from  the  probate  court  the  circuit  court  did  not 
sit  as  a  court  of  errors  but  tried  the  cause  de  novo,  {Kast- 
ing  V.  Kasting,  47  111.  438.)  The  appeal  brought  up  the 
whole  matter  for  trial,  but  at  the  trial  the  attorney  for  the 
plaintiff  in  error,  in  a  statement  made  to  the  court,  asserted 
her  claim  that  the  estate  had  no  interest  in  the  $1033.45, 
and  he  asked  for  an  order  reversing  the  order  of  the  pro- 
bate court  and  excusing  her  from  accounting  to  the  estate 
for  said  sum  of  $1033.45.  The  plaintiff  in  error  did  not 
complain  in  the  circuit  court  of  the  allowance  to  her  of 
$350  paid  to  Percy  Barnes,  and  if,  as  a  matter  of  fact,  the 
conclusion  of  the  probate  court  was  illogical  or  inconsistent, 
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the  circuit  court  was  not  concerned  in  that  question.  That 
court  was  trying  the  case  de  novo,  and  the  judgement  of 
that  court,  only,  is  now  under  review. 

The  judgment  ought  not  to  be  reversed  on  account  of 
the  errors  in  the  record,  which  in  our  judgment  could  not 
have  affected  the  result,  and  accordingly  the  judgment  is 

Judgment  affirmed. 


WiiviviAM  T.  Pridmore,  Jr.,  Defendant  in  Error,  vs.  The 
Chicago,  Rock  Isi^and  and  Pacific  Raii^way  Com- 
pany, Plaintiff  in  Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  6,  ipi6. 

1.  Appeals  and  errors — effect  of  Appellate  Courfs  affirmance 
of  judgment  in  suit  at  law.  Affirmance  by  the  Appellate  Court  of 
a  judgment  in  a  suit  at  law  precludes  the  Supreme  Court  from  an 
examination  of  the  record  except  to  ascertain  whether  the  law  has 
been  properly  applied  by  the  lower  courts  to  the  facts  before  them 
and  to  determine  whether  or  not  the  judgment  ought  to  be  re- 
versed by  reason  of  error  in  the  record. 

2.  Negligence — when  jury  is  warranted  in  finding  the  deceased 
was  in  the  exercise  of  due  care.  If  the  facts  and  circumstances 
tend  to  show  that  the  deceased  was  exercising  due  care  up  to  with- 
in a  second  or  two  of  the  time  he  was  struck  by  a  train,  so  that 
no  act  upon  his  part  could  reasonably  be  expected  to  change  the 
situation,  the  jury  is  warranted  in  finding  he  was  exercising  due 
care  at  the  time  of  injury,  though  no  one  saw  the  train  strike  him. 

3.  Same — when  giving  erroneous  instruction  will  not  reverse. 
Giving  an  instruction  in  a  personal  injury  case  which  is  erroneous 
in  invading  the  province  of  the  jury  in  determining  the  question 
of  due  care  by  the  deceased  is  not  ground  for  reversal,  where  there 
are  numerous  instructions  correctly  informing  the  jury  on  that 
question  and  where  it  is  clear  from  the  evidence  in  the  record 
that  the  verdict  does  substantial  justice. 

4.  Railroads — crossing  Hagman  entitled  to  protection  of  ordi- 
nances regulating  train  movements.  Railroad  employees  working 
in  private  railroad  yards  or  grounds  or  on  railroad  tracks  within 
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the  city  limits  are  entitled  to  the  protection  of  the  ordinances  of 
the  city  regulating  the  speed  and  movement  of.  trains;  and  this 
includes  a  crossing  flagman,  whose  duty  it  is  to  be  on  the  look- 
out for  trains. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District ; — ^heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  D^nis  E. 
Sui^iviVAN,  Judge,  presiding. 

M.  L.  BeIvI^  and  A.  B.  Enoch,  for  plaintiff  in  error. 

Frank  P.  Sadi^er,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

On  July  II,  1910,  about  11 :50  P.  M.,  plaintiff  in  error, 
at  Rock  Island  Junction,  obtained  permission  of  the  Penn- 
sylvania Company  to  deliver  over  its  tracks  to  Roby,  In- 
diana, a  distance  of  a  little  more  than  two  miles,  two  cars 
of  grain,  which  delivery  it  attempted  to  make  by  twelve 
o'clock  that  night  to  save  demurrage  charges  on  the  two 
cars.  The  train  of  plaintiff  in  error  consisted  of  a  locomo- 
tive (No.  113)  and  said  two  cars,  and  was  operated  to 
Roby  through  a  part  of  South  Chicago  on  the  south  or 
east-bound  track  and  back  to  Rock  Island  Junction  on  the 
north  or  west-bound  track  of  the  Pennsylvania  Company, 
which  tracks  crossed  the  streets  at  grade.  After  crossing 
the  Calumet  river,  a  short  distance  from  Rock  Island  Junc- 
tion, the  tracks  of  the  Pennsylvania  Company  run  in  a 
southeasterly  direction,  and  intersect,  in  the  order  named, 
avenue  N,  avenue  M,  avenue  L  and  Ewing  avenue,  all  of 
which  run  north  and  south.  The  Pennsylvania  Company 
had  employed  as  a  crossing  flagman  Erik  Rinnman,  sta- 
tioned at  avenue  L  crossing,  and  defendant  in  error's  in- 
testate, William  T.  Pridmore,  Sr.,  as  crossing  flagman  at 
Ewing  avenue  crossing  near  its  intersection  with  One  Hun- 
dredth street,  the  shanty  occupied  by  the  deceased  while 
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acting  as  such  flagman  being  located  just  east  of  Ewing 
avenue  and  south  of  said  railroad  tracks.  The  tracks  of 
the  Pennsylvania  Company  between  Rock  Island  Junction 
and  Roby  were  also  used  by  the  Ft.  Wayne  and  Chicago 
Railway  Company  and  by  the  Pere  Marquette  Railroad 
Company.  Defendant  in  error  began  this  suit  in  the  supe- 
rior court  of  Cook  county  against  all  of  said  railroad  com- 
panies except  the  Pere  Marquette,  to  recover  damages  for 
the  alleged  wrongful  death  of  defendant  in  error's  intestate. 
The  declaration  of  four  counts  charged  ( i )  general  negli- 
gence by  plaintiff  in  error  in  the  management  and  operation 
of  said  locomotive  and  cars  belonging  to  it ;  (2)  negligence 
by  it  in  failing  to  sound  a  whistle  or  ring  a  bell  when  ap- 
proaching a  highway  crossing,  as  required  by  the  statute; 
(3)  the  violation  by  plaintiff  in  error  of  section  1978  of 
the  municipal  code  of  Chicago,  limiting  the  speed  of  trains 
to  ten  miles  an  hour;  (4)  the  violation  by  it  of  section  1981 
of  said  code,  requiring  every  locomotive,  car  or  train  of 
cars  running  at  night  on  any  railroad  track  in  said  city  to 
have,  and  keep  while  so  running,  a  brilliant  and  conspicu- 
ous light  on  the  forward  end  of  such  locomotive,  car  or 
train  of  cars.  The  suit  was  dismissed  as  to  all  the  defend- 
ants except  plaintiff  in  error.  A  trial  by  a  jury  resulted 
in  a  verdict  and  judgement  against  plaintiff  in  error  for 
$4500,  and  that  judgment  was  affirmed  by  the  Appellate 
Court  for  the  First  District.  The  record  is  brought  to  this 
court  by  certiorari  to  be  reviewed  on  errors  assigned. 

It  is  first  argued  by  plaintiff  in  error  that  the  court  erred 
in  overruling  its  motion,  at  the  close  of  the  evidence,  to 
exclude  the  evidence  from  the  consideration  of  the  jury 
and  to  instruct  the  jury  to  find  it  not  guilty.  The  Appel- 
late Court  in  affirming  the  judgment  of  the  trial  court  and 
approving  the  verdict  of  the  jury  in  this  case  has  precluded 
us  from  an  examination  of  the  record  except  to  ascertain 
if  the  law  has  been  properly  applied  by  those  courts  to  the 
facts  before  them  and  to  determine  whether  or  not  the 
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judgment  ought  to  be  reversed  by  reason  of  prejudicial  er- 
ror in  the  record.  Graltam  v.  Hagmann,  270  III.  252 ;  Rei- 
ter  V.  Standard  Scale  Co.  237  id.  374. 

No  one  saw  the  deceased  at  the  very  moment  he  was 
killed,  but  it  was  shown  by  the  testimony  of  two  witnesses 
that  he  must  have  been  struck  by  the  train  of  plaintiff  in 
error  on  or  near  the  south-bound  track,  at  Ewing  avenue. 
Rinnman  testified,  in  substance,  that  about  midnight  on  said 
night  he  was  standing  about  three  or  four  feet  south  of  the 
tracks,  between  his  shanty  and  said  tracks,  looking  toward 
the  crossing  at  Ewing  avenue  and  saw  a  freight  train,  west- 
bound, approaching  that  crossing;  that  he  saw  a  lantern 
moving  in  a  northerly  direction  from  the  deceased's  shanty 
and  stop  at  the  center  of  said  crossing  at  a  point  north  of 
the  west-bound  track;  that  after  said  freight  train  had 
cleared  said  crossing  he  saw  the  lantern  moving  back  across 
the  crossing  toward  the  shanty;  that  about  the  time  said 
west-bound  train  cleared  his  crossing  at  avenue  L,  and  while 
he  was  facing  northwest,  the  locomotive  and  two  cars 
passed  him  on  the  east-bound  track  at  a  speed  of  fifty  miles 
an  hour  and  almost  blew  him  over  and  which  he  did  not 
see  until  they  were  almost  to  him;  that  when  that  engine 
and  cars  were  just  about  down  to  Ewing  avenue  crossing 
his  view  of  the  deceased  and  his  lantern  was  thereby  ob- 
structed and  he  did  not  again  see  the  lantern  at  Ewing  ave- 
nue crossing ;  that  after  the  locomotive  and  two  cars  passed 
east  two  regularly  scheduled  trains  also  passed  east,  and 
failing  to  then  see  any  lantern  at  Ewing  avenue  crossing  he 
knew  something  had  happened  and  went  to  that  crossing 
to  make  an  inspection,  and  that  he  saw  the  dead  body  of 
Pridmore  about  one  hundred  and  fifty  or  two  hundred  feet 
east  of  the  crossing,  between  the  two  rails  of  the  south 
track.  Charles  Swanstrom  was  a  towerman  for  the  Lake 
Shore  and  Michigan  Southern  Railway  Company,  whose 
tracks  parallel  the  railroad  tracks  in  question  about  fifty 
feet  further  north.     He  testified  that  he  was  in  his  tower, 
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about  fifty  feet  north  of  the  deceased's  shanty,  that  night 
and  saw  Pridmore  go  from  his  shanty  with  his  lantern  and 
flag  the  freight  train  going  west  while  standing  north  of 
the  tracks,  near  the  center  of  Ewing  avenue;  that  after 
that  train  passed  he  saw  Pridmore  start  back  with  his  lan- 
tern toward  his  shanty,  and  that  when  he  was  about  midway 
between  the  east  and  west-bound  tracks,  walking  toward 
his  shanty,  witness  moved  his  eyes  from  him  and  saw  the 
locomotive  and  two  cars  about  one  hundred  feet  northwest 
of  Pridmore,  running  toward  him  at  a  speed  of  about  fifty 
miles  an  hour;  that  there  were  no  obstructions  between 
him  and  Pridmore  or  between  him  and  the  train,  and  that 
he  was  about  forty  feet  from  Pridmore  when  he  last  saw 
him  and  never  saw  him  or  his  lantern  after  the  engine  and 
two  cars  had  passed,  although  looking  and  "listening  for 
him  hard,"  and  that  after  the  two  next  regular  trains  passed 
east  without  his  being  able  to  see  Pridmore  he  got  out  of 
his  tower  to  look  for  him.  The  evidence  further  shows 
that  the  body  was  badly  mangled,  and  that  his  hat  was 
found  about  one  hundred  feet  northwest  of  his  body  and 
his  lantern  was  picked  up  in  fragments  along  the  south- 
bound track,  between  the  body  and  the  crossing.  It  fur- 
ther shows,  without  contradiction,  that  it  was  raining  when 
the  plaintiff  in  error's  train  left  Rock  Island  Junction  for 
Roby,  that  the  night  was  dark  and  that  the  streets  in  the 
immediate  vicinity  of  the  Ewing  avenue  crossing  were  but 
dimly  lighted. 

The  evidence  further  shows  that  plaintiff  in  error's  ser- 
vants violated  the  ordinances  named  in  counts  3  and  4  of 
the  declaration  and  were  running  at  a  speed  of  from  thirty- 
five  to  fifty  miles  an  hour  at  the  time  they  were  approach- 
ing and  crossing  Ewing  avenue  from  the  west;  that  the 
headlight  upon  said  locomotive  was  not  then  lighted  and 
no  bell  was  then  rung  and  no  whistle  sounded.  The  crew 
of  five  men  that  ran  plaintiff  in  error's  train  all  testified, 
and  not  one  of  them  testified  that  the  headlight  was  burn- 
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ing  that  night  when  they  crossed  Ewing  avenue  going  east. 
They  did  testify  that  they  thought  it  was  burning  when 
they  started  from  Rock  Island  Junction  but  were  not  posi- 
tive as  to  that,  and  the  engineer,  OXeary,  testified  posi- 
tively that  it  was  not  burning  when  they  arrived  at  Roby 
and  that  he  did  not  know  whether  it  was  burning  at  Ewing 
avenue.  They  testified  that  the  speed  of  their'  train  that 
night  was  twenty-five  or  thirty  miles  an  hour  and  that  they 
were  running  at  their  highest  rate  of  speed  as  they  passed 
Ewing  avenue  going  east,  and  their  evidence  shows  that 
they  never  whistled  for  that  crossing,  although  they  testi- 
fied that  the  engine  had  an  automatic  bell-ringer  and  that 
the  bell  was  rung  all  the  way  to  Roby.  The  engineer  and 
one  other  of  the  crew  also  testified  that  they  did  not  see 
the  flagman  at  Ewing  avenue  crossing.  Proof  was  made 
as  to  just  what  the  deceased  was  doing  up  to  within  two 
seconds  or  less  of  the  time  that  he  was  struck  by  plaintiff 
in  error's  train,  and  the  last  time  he  was  seen  alive  he  was 
walking  almost  southeasterly  toward  his  shanty  with  his 
lantern,  with  that  train  within  one  hundred  feet  of  him,  go- 
ing at  the  terrific  speed  of  not  less  than  forty-five  miles  an 
hour,  or  sixty-six  feet  per  second.  The  telegraph  operators 
on  the  Pennsylvania  Company's  road  are  required  to  take 
the  exact  time  that  all  trains  reach  their  stations  and  are 
required  to  set  their  clocks  at  1 1  A.  M.  and  1 1  P.  M.  daily 
by  the  Western  Union  time,  which  they  get  at  those  hours. 
By  the  testimony  of  the  operators  at  River  Branch  Junction 
and  Colehour,  or  One  Hundred  and  Third  street,  plaintiff 
in  error's  train  passed  the  former  station,  going  east,  at 
1 1  .-58  P.  M.  and  the  latter  at  1 1 159  P.  M.  The  distance  is 
eight-tenths  of  a  mile,  and  that  distance  is  shown  to  have 
been  traveled  at  the  rate  of  forty-eight  miles  an  hour,  or 
seventy  and  two-fifths  feet  per  second.  Ewing  avenue  is 
between  those  two  stations.  Rinnman  and  Swanstrom's 
evidence  shows  with  reasonable  certainty  that  when  Rinn- 
man last  saw  the  deceased  he  was  within  seventy  feet  or 
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less  of  the  train  as  it  approached  him,  and  very  near,  if 
not  on,  the  south  or  east-bound  track,  and  the  circumstances 
corroborate  that  theory.  The  train  was  proved  to  be  then 
running  at  its  highest  rate  of  speed,  and  no  matter  what 
Pridmore  did  or  attempted  to  do  after  he  was  last  seen 
and  until  he  was  struck  by  the  train,  it  was  hardly  possible 
for  him  at  that  late  moment  to  have  saved  himself  from 
that  train. '  Proof  was  made,  and  not  contradicted,  that 
he  was  industrious,  sober,  healthy,  intelligent,  in  possession 
of  all  his  faculties,  attentive  and  efficient  in  the  perform- 
ance of  his  duties  as  a  crossing  flagman,  and  up  until  the 
night  in  question  had  never  missed  flagging  a  train  at  his 
crossing. 

With  the  foregoing  facts  proved  by  defendant  in  er- 
ror there  is  no  ground  for  the  contention  that  the  proof 
does  not  tend  to  show  that  the  deceased  was  killed  by  the 
train  of  plaintiff  in  error  while  he  was  in  the  exercise  of 
reasonable  care  for  his  own  safety.  The  proof  not  only 
shows  that  the  servants  of  plaintiff  in  error  were  guilty  of 
the  negligence  charged  in  the  operation  of  that  train,  but 
it  overwhelmingly  shows  that  they  were  guilty  of  wanton 
and  reckless  conduct  amounting  to  gross  negligence  or  will- 
fulness, and  it  would  have  been  reversible  error  in  the 
court  to  have  refused  to  submit  the  case  to  the  jury. 

It  is  insisted  that  the  court  committed  reversible  error 
in  giving  defendant  in  error's  instructions  Nos.  9,  lo  and 
II,  which  are,  respectively,  as  follows: 

9.  "That  in  order  to  show  ordinary  care  on  the  part  of 
deceased  the  plaintiff  is  not  required  to  produce  direct  and 
positive  testimony  showing  just  what  the  deceased  was  do- 
ing at  the  instant  he  received  the  injury  causing  his  death. 
The  law  requires  only  the  highest  proof  of  which  the  par- 
ticular case  is  susceptible,  and  the  jury  may  take  into  con- 
sideration, with  other  facts,  the  instincts  and  perceptions 
which  naturally  lead  men  to  avoid  injury  and  preserve  their 
own  lives. 
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10.  "That  if  they  find,  from  the  evidence,  no  direct 
proof  as  to  what  the  deceased  was  doing  at  the  instant  he 
received  the  injury  causing  his  death,  the  jury  are  at  lib- 
erty to  infer  ordinary  care  and  diligence  on  the  part  of 
the  plaintiff  from  all  the  circumstances  of  the  case,  his 
character  and  habits  as  shown  by  the  evidence  and  the  nat- 
ural instincts  of  self-preservation. 

11.  "That  although  the  burden  is  on  the  plaintiff  to 
prove  due  care  on  the  part  of  deceased,  nevertheless  it  is 
only  required  of  him  that  he  should  put  in  evidence  the 
facts  and  circumstances  attending  the  injury,  and  if  the 
jury  believe,  from  the  evidence,  that  these  show  negligent 
conduct  in  the  defendant,  from  which  the  injury  followed 
as  a  direct  and  proximate  consequence  and  do  not  show 
any  contributory  negligence  in  the  deceased,  Pridmore,  it 
is  sufficient,  in  the  absence  of  further  opposing  evidence, 
upon  which  to  base  a  finding  for  the  plaintiff." 

Instruction  No,  9  is  erroneous  and  not  applicable  to  the 
case  because  no  evidence  was  introduced  as  to  the  charac- 
ter and  habits  of  the  deceased  in  respect  to  care  for  his 
own  safety. 

Instruction  No.  11  is  subject  to  criticism,  but  we  do 
not  think  plaintiff  in  error  was  seriously  prejudiced  by  giv- 
ing it.  Due  care  and  negligence  are  both,  as  a  rule,  proved 
by  the  facts  and  circumstances  attending  the  injury,  if  they 
existed,  and  the  facts  and  circumstances  attending  the  in- 
jury were  shown  in  this  case  up  to  within  a  second  or  two 
of  the  injury,  or  up  to  such  a  time  that  no  act  on  the  part 
of  the  deceased  could  be  reasonably  expected  to  change  his 
dangerous  situation,  and  we  think  the  evidence  clearly  war- 
ranted the  jury  in  finding  that  he  was  in  the  exercise  of 
due  care.  The  deceased  had  his  back  to  the  train  that  struck 
him.  That  train  had  no  light  on  it,  and  under  the  evidence 
in  this  case  gave  him  no  warning  whatever  except  by  the 
noise  it  made,  and  he  no  doubt  naturally  supposed  it  was 
the  noise  of  the  train  going  west  at  that  same  moment. 
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Instruction  No.  lo  was  erroneous  because  of  its  tend- 
ency to  invade  the  province  of  the  jury,  but  in  view  of  the 
number  and  nature  of  other  instructions  given  upon  the 
question  of  due  care  we  do  not  think  that  plaintiff  in  er- 
ror was  prejudiced  by  the  giving  of  that  instruction.  The 
court  gave  an  instruction  for  both  parties  correctly  defining 
the  degree  of  care  required  of  the  deceased.  In  five  other 
instructions  given  for  the  defendant  in  error  the  jury  were 
positively  informed  that  before  they  could  render  a  verdict 
for  defendant  in  error  they  must  find,  from  the  evidence  in 
the  case,  that  the  deceased  was  in  the  exercise  of  ordinary 
care  for  his  safety  at  and  before  the  time  of  his  injury. 
In  four  different  instructions  for  plaintiff  in  error  the  jury 
were  positively  informed  that  before  the  plaintiff  could  re- 
cover he  must  prove,  by  a  preponderance  or  greater  weight 
of  the  evidence,  that  the  deceased,  at  the  time  of  the  acci- 
dent, was  in  the  exercise  of  due  care  and  caution  for  his 
own  safety.  In  addition  to  the  foregoing  the  court  also 
gave  these  instructions  for  the  plaintiff  in  error : 

"If  you  believe,  from  the  evidence,  that  the  deceased 
could  have  discovered  the  approaching  train,  by  exercising 
ordinary  care,  in  time  to  have  enabled  him  to  avoid  the 
accident  by  the  exercise  of  ordinary  care  on  his  part,  and 
that  he  did  not  exercise  such  care,  you  will  find  the  defend- 
ant not  guilty." 

"The  employees  of  the  defendant,  in  operating  the  de- 
fendant's train,  had  a  right  to  assume  that  the  deceased, 
Pridmore,  would  use  ordinary  care  to  protect  himself." 

In  this  connection  it  is  argued  by  the  defendant  in  er- 
ror that  the  plaintiff  in  error  was  guilty  of  gross  negligence 
or  of  wanton  and  reckless  conduct,  and  that  contributory 
negligence  on  the  part  of  the  deceased  is  no  defense  where 
such  conduct  is  proved  on  the  part  of  the  plaintiff  in  error. 
That  contention  could  be  well  sustained  by  this  court  but 
for  the  fact  that  the  defendant  in  error  failed  to  plead  such 
conduct  on  the  part  of  the  plaintiff  in  error  in  the  declara- 
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tion.  Such  contention,  however,  cannot  be  sustained  under 
this  declaration. 

There  is  no  merit  in  the  contention  that  the  court 
committed  reversible  error  in  admitting  in  evidence  certain 
train  registers,  wherein,  in  their  regular  course  of  business, 
the  telegraph  operators  registered  the  exact  time  of  the 
arrival  and  departure  of  trains  at  their  stations.  The  op- 
erators at  the  stations  of  River  Branch  Junction  and  Cole- 
hour  testified  positively  that  they  made  the  entries  them- 
selves for  their  stations  and  that  the  train  passed  their 
stations  at  the  time  shown  by  their  registers.  The  time 
(ii  156  P.  M.)  that  the  train  left  Rock  Island  Junction  was 
not  material  in  the  case,  and  the  fact  that  it  was  telephoned 
to  another  operator,  who  entered  it  without  verification,  by 
the  party  who  telephoned  the  time,  was  not  prejudicial  to 
plaintiff  in  error. 

The  defendant  in  error,  before  concluding  his  evidence, 
asked  the  court  to  call  as  a  witness  the  engineer  of  plain- 
tiff in  error's  train  in  question,  and  stated  as  his  reason 
that  the  engineer  was  a  hostile  witness  and  that  he  did  not 
want  to  vouch  for  him  by  making  him  his  witness.  The 
court  sustained  an  objection  of  the  plaintiff  in  error  to  the 
statement  that  the  engineer  was  a  hostile  witness  and  in- 
structed the  jury  to  disregard  it,  as  there  was  no  evidence 
to  show  that  he  was  hostile  or  otherwise.  The  court  then 
examined  the  witness  in  regard  to  the  movements  of  the 
train  on  the  night  in  question.  There  was  no  proper  show- 
ing made  to  the  court  that  justified  the  calling  and  examin- 
ing of  the  witness  by  the  court.  Plaintiff  in  error  is  not 
in  a  position  to  complain  of  the  action  of  the  court,  how- 
ever, because  the  plaintiff  in  error  afterwards  called  this 
witness  and  examined  him  upon  the  same  line  of  testi- 
mony elicited  by  the  court  and  substantially  the  same  cross- 
examination  followed  by  the  defendant  in  error. 

It  is  also  contended  that  the  deceased,  by  reason  of  his 
being  employed  as  a  flagman,  did  not  come  within  the  class 
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of  persons  protected  by  the  provisions  of  statutes  and  ordi- 
nances relating  to  the  speed  of  trains,  headlights  upon  loco- 
motives and  other  warning  signals.  Employees  of  railroad 
companies  working  in  private  railroad  yards  or  grounds 
within  city  limits  or  on  railroad  tracks  are  entitled  to  the 
protection  of  ordinances  or  statutes  regulating  the  speed 
of  trains  within  city  limits  and  providing  for  the  ringing 
of  the  bell  or  blowing  of  the  whistle  or  the  carrying  of 
headlights  on  moving  engines.  {East  St  Louis  Connect' 
ing  Railway  Co.  v.  Bggtnann,  170  111.  538;  Illinois  Cen- 
tral  Railroad  Co.  v.  Gilbert,  157  id.  354.)  We  perceive 
no  reason  for  holding  that  Pridmore  was  not  entitled  to 
the  same  protection  although  he  was  a  flagman,  whose 
duty  it  was  to  keep  a  lookout  for  and  flag  trains.  He  was 
not  an  employee  of  plaintiff  in  error,  and  he  was  entitled 
to  the  same  precautions  required  by  the  statute  and  the 
ordinances  as  other  employees  along  that  line  to  enable  him 
to  properly  discharge  his  duty  and  to  protect  himself  in 
the  discharge  of  that  duty. 

There  are  other  errors  assigned  on  the  record,  but  it  is 
so  apparent  that  they  are  without  merit  that  we  pass  them 
without  further  discussion.  Substantial  justice  has  been 
done  in  this  case,  and  it  is  obvious  that  no  decision  more 
favorable  to  plaintiff  in  error  would  result  from  another 
trial.  Therefore  the  judgment  should  not  be  reversed  al- 
though error  has  intervened  in  the  giving  of  said  instruc- 
tions. Beseler  v.  Stephani,  71  111.  400;  City  of  Chicago 
V.  Jackson,  196  id.  496;  Odin  Coal  Co.  v.  Tadlock,  216 
id.  624. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^^^^^^'  Judgment  affirmed. 
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W11.WAM  H.  Nice  et  al.  Defendants  in  Error,  vs.  Stephen 
S.  Nice  et  al, — (AucE  Baii^Ey  et  aL  Plaintiffs  in  Er- 
ror.) 

Opinion  filed  October  24,  ipid — Rehearing  denied  Dec,  8,  1916, 

Wills — a  step-child  is  not  within  contemplation  of  section  11 
of  Statute  of  Descent.  A  step-child  of  the  testator  is  not  within 
the  contemplation  of  section  11  of  the  Statute  of  Descent,  which 
prevents  the  lapse  of  a  devise  or  bequest  to  a  child  or  grandchild 
in  case  such  child  or  grandchild  pre-deceases  the  testator  leaving 
issue,  even  though  the  clause  devising  the  remainder  in  fee  names 
such  step-child  with  the  testator's  children  and  concludes  with  the 
words,  "making  them  all  my  equal  heirs.'* 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county ; 
the  Hon.  George  A.  Sentel,  Judge,  presiding. 

Herrick  &  Herrick,  (WirtHerrick,  guardian  ad 
litem,)  for  plaintiffs  in  error. 

Thomas  L.  Jarrett,  for  defendants  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

The  defendants  in  error  filed  their  bill  for  partition  in 
the  circuit  court  of  DeWitt  county  to  the  May  term,  191 5, 
of  said  court,  claiming  to  be  the  owners,  together  with  cer- 
tain of  the  defendants  to  the  bill,  of  certain  real  estate  in 
DeWitt  and  Macon  counties  as  children  and  deVisees  under 
the  last  will  and  testament  of  Erastus  Nice,  deceased,  and 
as  grantees  of  certain  of  said  children  and  devisees. 

It  appears  from  the  pleadings  and  proofs  that  Erastus 
Nice,  the  former  owner  of  the  lands  in  controversy,  made 
his  will  disposing  of  said  lands  January  12,  1888.  The  will 
consists  of  two  paragraphs.  By  the  first  paragraph  the  tes- 
tator provided  that  his  just  debts  be  fully  paid.  The  sec- 
ond paragraph  is  as  f ollow^s : 

'^Second — I  give  and  bequeath  to  my  wife,  Mary  Eliza- 
beth Nice,  all  my  personal  property  of  every  character ;  also 


398  Nice  v.  Nice.  [275  DL 

all  my  real  estate  during  her  lifetime,  and  at  her  death 
said  property  which  remains  shall  be  divided  equally  be- 
tween Mary  Emiline  Stephanson,  (afterward  Mary  Emiline 
Bailey,  being  daughter  of  my  wife,  Mary  E.  Nice,)  and 
William  H.  Nice,  Stephen  S.  Nice,  Mary  L.  Nice,  (now 
Mary  L.  McDonald,)  Elizabeth  A.  Nice,  (now  Elizabeth  A. 
Stephanson,)  Harvey  D.  Nice,  Ella  A.  Nice  and  Thomas 
M.  Nice,  making  them  all  my  equal  heirs.  Lastly,  I  hereby 
nominate  and  appoint  William  Parker,  of  Macon  county, 
Illinois,  my  executor  of  this  my  last  will." 

Mary  Emiline  Bailey,  mentioned  in  this  paragraph,  a 
step-daughter  of  the  testator,  died  in  April,  1903,  leaving  a 
husband  and  several  children,  among  them  Alice  Bailey  and 
Emma  Bailey,  the  plaintiffs  in  error,  who  at  the  time  of 
the  suit  were  infants  and  were  represented  by  a  guardian 
ad  litem,  Mary  Elizabeth  Nice,  the  widow  of  the  testator, 
died  March  13,  191 5. 

It  was  alleged  in  the  original  bill  of  complaint  that  the 
children  of  Mary  Emiline  Bailey  took  the  share  of  their 
mother,  but  an  amended  bill  was  filed  later  in  which  it  was 
alleged  that  only  the  children  of  the  testator  named  in  the 
second  clause  of  the  will  and  the  grantees  of  certain  of 
them,  and  the  children  of  a  deceased  daughter  of  the  tes- 
tator, had  any  interest  in  the  property.  The  defendants  to 
the  amended  bill  answered  and  complainants  replied  thereto, 
and  the  cause  was  referred  to  a  special  master  in  chancery 
to  take  and  report  the  evidence,  with  his  conclusions.  The 
master  found  and  reported,  among  other  things,  that  the 
devisee  Mary  Emiline  Bailey  died  prior  to  the  said  Eras- 
tus  Nice,  and,  being  his  step-daughter,  took  no  interest  in 
said  real  estate,  and  that  the  interest  given  her  lapsed  at  her 
death.  He  recommended  partition  according  to  the  prayer 
of  the  bill  among  the  children  of  the  testator  who  were 
named  as  devisees  in  the  will  and  the  children  of  a  daugh- 
ter of  the  testator  who  had  pre-deceased  him,  and  taking 
into  account  certain  conveyances  that  had  been  made  by  the 
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devisees.  Plaintiffs  in  error  filed  objections  and  exceptions 
to  the  master's  report,  but  on  a  hearing  by  the  court  the 
same  were  overruled  and  a  decree  was  entered  approving 
and  confirming  the  master's  report  and  decreeing  partition 
accordingly. 

The  sole  question  presented  by  the  assignments  of  error 
is  whether  plaintiffs  in  error,  as' children  of  Mary  Emiline 
Bailey,  under  the  terms  of'the  will  have  the  same  rights  in 
the  estate  as  they  would  have  if  their  mother  had  been  a 
child  of  the  testator.  Plaintiffs  in  error  contend  that  their 
mother  took  the  same  share  as  a  child  of  the  testator  under 
the  will,  and  that  they  are  entitled  to  the  portion  devised 
to  their  mother  under  section  1 1  of  the  Statute  of  Descent, 
which  provides  that  whenever  a  devisee  or  legatee  in  any 
last  will  or  testament,  being  a  child  or  grandchild  of  the 
testator,  shall  die  before  such  testator  and  no  provision  shall 
be  made  for  such  contingency,  the  issue,  if  any  there  be, 
of  such  devisee  or  legatee  shall  take  the  estate  devised  or 
bequeathed  as  the  devisee  or  legatee  would  have  done  had 
he  survived  the  testator,  and  if  there  be  no  such  issue  at 
the  time  of  the  death  of  such  testator,  the  estate  disposed 
of  by  such  devisee  or  legatee  shall  be  considered  and  treated 
in  all  respects  as  intestate  estate.  This  section  of  the  stat- 
ute applies  only  when  those  named  as  devisees  or  legatees  in 
the  will  are  children  or  grandchildren  of  the  testator,  and 
whether  the  contention  of  plaintiffs  in  error  is  sound  or  not 
depends  upon  whether  the  language  of  the  will  is  susceptible 
of  such  a  construction  that  there  would  be  conferred  upon 
the  step-daughter  of  the  testator  the  status  of  a  child  of  the 
testator  and  all  the  rights  given  by  law  to  such  child. 

Tlje  paramount  rule  to  be  observed  in  construing  wills 
is  to  ascertain  the  intent  of  the  testator  as  expressed  by  the 
language  of  the  will,  and  it  is  our  duty  to  give  full  effect  to 
such  intent,  unless  to  do  so  results  in  the  violation  of  some 
rule  of  law  or  sound  public  policy.  It  is  also  necessary  to 
consider  and  give  full  effect,  if  possible,  to  all  the  language 
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of  the  will.  There  can  be  no  question  but  that  the  testator 
intended  that  Mary  Emiline  Bailey  should  take  the  same 
rights  in  his  estate,  in  all  respects,  as  if  she  had  been  one 
of  his  own  children  and  heirs-at-law,  if  she  survived  the 
testator  and  were  living  when  the  will  spoke.  It  appears 
from  the  evidence  that  at  the  time  the  testator  married  her 
mother  Mary  Emiline  was  about  twelve  years  old ;  that  she 
lived  with  the  testator  and  her  mother  as  one  of  the  family 
and  helped  in  the  household  work  and  in  caring  for  the 
other  children  who  were  born  to  the  testator ;  that  the  tes- 
tator was  fond  of  her,  introduced  her  as  his  daughter  and 
treated  her  in  all  respects  as  one  of  his  own  children ;  that 
after  she  married  and  removed  to  another  State  they  visited 
each  other  at  intervals,  and  after  her  death  he  stated  that 
his  property  would  have  to  go  through  court  because  she 
had  left  minor  children.  There  is  also  some  slight  evidence 
that  at  the  time  the  testator  married,  the  mother  of  Mary 
Emiline  had  some  money,  which  was  put  into  the  common 
fund  and  used  by  the  testator  in  the  accumulation  of  the 
property  which  he  left.  There  is,  however,  no  such  latent 
ambiguity  in  the  terms  of  the  will  that  it  is  necessary  to 
take  into  consideration  the  circumstances  surrounding  the 
testator  and  the  making  of  the  will  to  explain  its  terms. 
The  will  must  be  construed  according  to  the  intent  of  the 
testator  as  expressed  therein, — ^not  from  the  intent  which 
the  testator  may  have  had  in  his  mind  and  which  he  failed 
to  express.  If  the  mother  of  plaintiffs  in  error  had  merely 
been  mentioned  by  name  as  devisee  together  with  the  chil- 
dren of  the  testator,  and  the  will  had  stopped  with  that, 
there  can  be  no  doubt  that  the  devise  to  her  would  have 
lapsed  by  reason  of  her  dying  before  the  testator.  The  fact 
that  she  was  a  step-child  would  not  prevent  such  lapse,  as 
the  devise  to  her  would  be  no  different  from  that  of  a  de- 
vise to  any  other  person  not  a  child  or  grandchild  of  the 
testator.  The  only  question  is,  do  the  words  "making  them 
all  my  equal  heirs,"  in  the  latter  part  of  the  second  clause 
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of  the  will,  change  the  effect  of  the  will?  Ordinarily  these 
words  would  be  taken  as  merely  indicating  that  an  equal 
division  or  disposition  should  be  made  among  those  the  tes- 
tator had  previously  named.  It  is  contended,  however,  by 
counsel  for  the  plaintiffs  in  error  that  the  word  "heirs,"  as 
used  by  the  testator,  is  equivalent  to  the  word  "children," 
and  that  to  properly  construe  the  will  the  word  "children" 
should  be  substituted  for  the  word  "heirs."  There  is  rea- 
son for  such  contention,  as  the  word  "them,"  in  the  expres- 
sion "making  them  all  my  equal  heirs,"  refers,  of  course,  to 
Mary  Emiline  Bailey  and  the  children  of  the  testator  whom 
he  had  previously  named,  and  can  refer  to  no  other.  But 
even  if  the  word  "children"  is  substituted  for  the  word 
"heirs,"  can  the  clause  be  construed  so  as  to  confer  an  in- 
terest on  anyone  but  Mary  Emiline  Bailey  and  the  children 
of  the  testator,  and  Mary  Emiline  Bailey  be  given  the  same 
status  as  a  child  of  the  testator  and  all  the  rights  of  such 
child,  without  substituting  therein  words  not  used  by  the 
testator,  and  also  giving  such  words  a  meaning  which  it  can 
not  be  said,  from  all  the  language  in  the  will,  the  testator 
intended  ?  If  the  testator  had  provided,  in  unequivocal  lan- 
guage, that  Mary  Emiline  Bailey  should  take  as  on6  of  his 
own  children  would  take  in  all  respects  under  the  laws  of 
Illinois  there  would  be  more  merit  in  the  contention.  But 
the  testator  has  not  said  so,  and  while  it  is  very  clear  from 
the  language  used  in  the  will  that  the  testator  intended  that 
Mary  Emiline  Bailey,  the  mother  of  the  plaintiffs  in  error, 
should  share  equally  with  his  children  in  the  disposition  of 
•his  estate,  we  are  unable  to  say  from  the  language  used  that 
the  testator  intended  that  she  should  have  the  status  and 
all  the  rights  of  a  child.  The  devise  was  to  her,  only,  and 
she  having  died  before  the  testator,  and  not  being  a  child 
or  grandchild  of  the  testator  and  not  having  the  status  of  a 
child  or  grandchild  under  the  language  of  the  will,  the  de- 
vise to  her  necessarily  lapsed. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

275  -  26 
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Th^  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Mary  Csontos  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  7,  ipi6. 

1.  Criminai,  i,aw — larceny  indictment  must  give  name  of  the 
owner  of  property  if  known.  The  owner  of  the  property  stolen  is 
so  affected  by  the  crime  of  larceny  that  his  name  is  material  to  the 
statement  of  the  offense  in  the  indictment,  and  the  ownership  must 
be  proved  as  alleged. 

2.  Same — when  an  allegation  of  ownership  is  not  proved.  An 
allegation  in  an  indictment  for  larceny  which  charges  the  ring 
stolen  to  be  the  property  of  a  certain  person  is  not  proved  by  evi- 
dence that  the  diamond  in  the  ring  had  been  given  to  him  by  his 
mother,  who  afterward  took  the  ring  back  with  his  consent  and 
had  the  diamond  re-set  in  the  ring  in  question  intending  to  give 
the  diamond  back  to  him  when  he  was  older. 

3.  Same — rule  as  to  finding  of  lost  property.  If  the  finder  of 
property  does  not  know  who  the  owner  is  and  there  is  no  clew  to 
the  ownership  there  is  no  larceny  although  the  finder  converts  the 
goods  to  his  own  use,  but  if  the  finder  knows  or  has  a  reasonable 
clew  to  the  ownership,  which  he  disregards,  he  is  guilty  of  larceny. 

4.  Same — lost  property  is  presumed  to  be  in  possession  of  legal 
owner.  All  personal  property  not  abandoned  is  by  construction  of 
law  regarded  as  in  the  possession  of  some  person,  and  the  law 
regards  the  possession  of  a  lost  article  as  being  that  of  the  legal 
owner  who  was  previously  in  possession,  until  the  article  is  taken 
into  the  actual  possession  of  the  finder. 

5.  Instructions — what  facts  constitute  constructive  possession 
should  be  explained  to  the  jury.  The  facts  which  constitute  con- 
structive possession  in  consequence  of  a  rule  of  law  different  from 
the  essential  nature  of  possession  as  commonly  understood  should 
be  explained  to  the  jury  in  an  instruction  which  attempts  to  state 
the  rule  of  law  as  to  larceny  of  property  actually  or  constructively 
in  the  possession  of  the  person  from  whom  it  is  alleged  to  have 
been  stolen. 

6.  Same— /wry  should  not  be  instructed  in  legal  phrases  not  un- 
derstood by  laymen.  The  court  should  not  instruct  the  jury  in 
legal  phrases  not  understood  by  laymen  and  which  tend  to  confuse 
and  mislead  the  jurors. 

7.  Gifts — gift  inter  vivos  must  be  irrevocable.  It  is  essential 
to  a  gift  inter  vivos  that  it  be  absolute  and  irrevocable,  that  the 
giver  part  with  all  dominion  and  control  over  the  property,  that  the 
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gift  go  into  effect  at  once  and  not  at  some  future  time,  and  that 
there  be  a  delivery  to  the  donee  and  such  a  change  of  possession 
as  puts  it  out  of  the  power  of  the  donor  to  re-possess  himself  of 
the  property. 

Farmer,  Carter  and  Cooke,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  H.  Fitch,  Judge,  presiding. 

Edward  N.  Sherburne,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Maci^ay  Hoyne,  State's 
Attorney,  G.  P.  Ramsey,  and  D.  E.  Detrich,  (Marvin 
E.  Barnhart,  and  Edward  E.  Wii^son,  of  counsel,)  for 
the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

An  indictment  containing  two  counts  was  returned  into 
the  criminal  court  of  Cook  county  against  the  plaintiffs  in 
error,  Mary  Csontos  and  Aladar  Ponta.  The  first  count 
charged  them  with  larcepy  of  a  ring  of  the  value  of  $800, 
the  property  of  Howard  H.  Hammond,  and  the  second,  al- 
leging the  same  ownership,  charged  them  with  receiving  the 
ring  knowing  the  same  to  have  been  stolen.  The  defend- 
ants entered  separate  pleas  of  not  guilty,  and  upon  a  trial 
the  jury  returned  two  verdicts,  one  finding  the  defendant 
Mary  Csontos  guilty  of  larceny  and  finding  the  value  of 
the  property  to  be  $375,  and  the  other  finding  the  defend- 
ant Aladar  Ponta  guilty  of  receiving  stolen  property  of  the 
value  of  $375,  and  in  each  verdict  recommending  the  de- 
fendants to  the  mercy  of  the  court.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  made  and  denied  and 
judgments  were  entered  on  the  verdicts.  The  record  has 
been  brought  to  this  court  by  a  writ  of  error. 

The  following  facts  were  proved  and  not  controverted : 
The  defendant  Mary  Csontos  came  to  this  country  from 
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Austria  in  October,  1912,  having  at  that  time  no  knowledge 
of  the  English  language.  Two  days  after  her  arrival  she 
was  employed  by  Mrs.  Henry  H.  McKay  at  7204  Sheridan 
road,  Chicago,  and  continued  in  that  employment,  doing 
all  the  housework,  until  February,  191 5.  In  April,  1914, 
Mrs.  Shayne,  a  sister  of  Mrs.  McKay,  was  living  with  her 
and  lost  a  diamond  ring.  Mary  Csontos  was  told  that  a 
ring  had  been  lost,  and  Mrs.  Shayne  and  Mrs.  McKay  re- 
membered that  it  was  worn  at  a  luncheon  at  a  restaurant 
and  thought  it  might  have  been  left  at  a  party  room  at  the 
LaSalle  Hotel,  where  there  was  a  party  after  the  luncheon 
at  the  restaurant.  About  three  weeks  after  the  ring  was 
lost  Mary  Csontos  found  it  in  the  front  yard  at  the  house, 
which  was  on  the  comer  of  Kenilworth  avenue  and  Sheri- 
dan road.  She  kept  the  ring  and  was  wearing  it  in  April, 
191 5,  at  a  dance  where  the  defendant  Aladar  Ponta,  a  mu- 
sician, was  playing.  He  had  noticed  the  ring  at  dances 
where  he  had  played  and  he  then  asked  her  what  kind  of 
a  ring  it  was.  She  told  him  that  she  had  found  the  ring 
around  the  porch  in  the  yard  where  she  was  working  and 
she  did  not  think  it  was  a  diamond.  She  gave  it  to  him  to 
find  out  if  it  was  of  any  value,  and  he  took  it  to  a  jeweler, 
who  took  the  stone  out  of  the  setting  and  pronounced  it  a 
diamond  and  gave  Ponta  $375  for  it,  of  which  sum  Ponta 
gave  Mary  Csontos  $150.  Howard  H.  Hammond  was  a 
minor  son  of  Mrs.  Shayne,  who  lived  with  his  father,  her 
divorced  husband,  and  she  had  been  married  again.  He 
testified  that  his  mother  gave  him  the  diamond,  which  was 
set  in  a  ring,  and  delivered  the  ring  to  him  but  decided 
that  he  was  not  able  to  take  care  of  it  and  so  she  had  the 
diamond  re-set  in  a  small  platinum  ring  so  that  she  could 
wear  it,  and  that  while  the  diamond  was  his  property  he 
was  not  going  to  get  it  until  he  arrived  at  manhood.  Mrs. 
McKay  testified  that  her  sister  gave  the  stone  to  her  son, 
Howard  H.  Hammond,  and  gave  him  possession  for  a  while 
and  then  changed  her  mind  and  thought  she  had  better  not 
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let  him  have  it  until  he  got  older,  and  he  returned  it  and 
she  had  the  diamond  re-set  in  a  ring  for  herself,  and  that 
the  setting  belonged  to  Mrs.  Shayne  and  not  to  Howard 
H.  Hammond,  but  the  stone  belonged  to  him.  Besides  these 
undisputed  facts  there  was  testimony  of  a  detective  that  he 
had  a  talk  with  Mary  Csontos  indicating  that  she  knew  the 
ring  belonged  to  Mrs.  Shayne,  but  she  denied  that  she  made 
any  such  statement.  There  was  also  evidence  of  a  detective 
of  a  conversation  with  Aladar  Ponta  which  did  not  tend 
to  prove  anything. 

Mary  Csontos  testified  to  her  coming  from  Austria  in 
October,  19 12,  and  her  employment  by  Mrs.  McKay;  that 
she  never  owned  a  diamond  and  did  not  know  anything 
about  platinum;  that  when  she  was  cleaning  on  the  front 
porch  she  was  shaking  a  rug  and  the  rug  fell  on  the  ground ; 
that  she  went  for  the  rug  and  found  the  ring;  that  Mrs. 
Shayne  had  told  her  she  had  lost  a  diamond  ring  down- 
town and  thought  she  lost  it  in  washing  her  hands  in  Mar- 
shall Field's  store ;  that  anyone  could  walk  across  the  cor- 
ner of  the  lot  where  she  found  the  ring ;  that  she  kept  the 
ring  in  her  dresser  drawer,  which  was  never  locked ;  that 
she  never  wore  a  ring  on  week  days  but  wore  this  ring  when 
she  went  out  on  Sundays;  that  she  thought  it  was  glass 
and  did  not  know  it  had  any  value ;  that  she  gave  the  ring 
to  Aladar  Ponta  in  March,  191 5,  and  told  him  she  had 
found  it  and  asked  him  if  it  was  a  diamond  or  glass;  that 
he  said  he  was  going  to  try  it,  and  found  out  that  it  was  a 
diamond  and  sold  it.  Aladar  Ponta,  who  was  accustomed 
to  play  for  dances,  testified  that  he  had  noticed  the  ring  on 
the  finger  of  Mary  Csontos  and  asked  her  what  kind  of  a 
ring  it  was,  but  she  said  it  was  nothing  of  value, — ^glass,  or 
something  like  that, — and  that  he  proposed  to  find  out,  and 
she  gave  him  the  ring  and  he  sold  it.  With  regard  to  her 
opinion  of  the  value  of  the  ring,  it  should  be  remembered 
that  while  platinum  is  of  great  value  it  looks  like  a  very 
cheap  metal,  and  she  was  an  ignorant  servant  girl. 
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Larceny  is  an  offense  against  the  owner  of  property,  and 
the  name  of  the  party  injured  by  the  larceny  must  be  stated, 
if  known.  The  owner  is  so  affected  by  the  crime  that  his 
name  becomes  material  to  a  statement  of  the  offense  in  an 
indictment,  and  the  ownership,  being  an  essential  element, 
must  be  proved  as  alleged.  (  Willis  v.  People,  i  Scam.  399 ; 
Aldrich  v.  People,  22^  111.  610.)  The  ring,  which  was 
charged  in  the  first  count  to  have  been  stolen  by  the  de- 
fendants and  which  in  the  second  count  was  charged  to 
have  been  received  by  them  knowing  that  it  had  been  stolen, 
was  alleged  to  be  the  property  of  Howard  H.  Hammond, 
and  there  was  not  only  a  failure  to  prove  the  ownership  as 
alleged,  but  the  evidence  for  the  People  proved  the  contrary. 
The  ring  was  owned  by  Mrs.  Shayne,  and  if  there  had  been 
any  gift  to  her  son,  Howard  H.  Hammond,  it  would  have 
been  a  gift  inter  vivos.  It  is  essential  to  such  a  gift  that 
it  be  absolute  and  irrevocable ;  that  the  giver  part  with  all 
present  and  future  dominion  over  the  property  given ;  that 
the  gift  go  into  effect  at  once  and  not  at  some  future  time; 
that  there  be  a  delivery  of  the  thing  given  to  the  donee, 
and  that  there  be  such  a  change  of  possession  as  to  put  it 
out  of  the  power  of  the  giver  to  re-possess  himself  of  the 
thing  given.  {Telford  v.  Patton,  144  111.  611;  Williams 
V.  C/iamberlain,  165  id.  210.)  The  evidence  was  that  Mrs. 
Shayne  proposed  to  give  to  her  son  a  ring  in  which  the  dia- 
mond was  set  and  delivered  it  to  him  but  changed  her  mind 
and  took  it  back  with  his  consent,  with  a  declared  intention 
of  giving  it  to  him  when  he  was  older  and  could  appreciate 
its  value.  The  gift  was  at  no  time  irrevocable,  since  the 
son  conceded  the  right  of  his  mother  to  take  the  ring  back, 
and  she  not  only  took  it  back  but  had  the  diamond  re-set  in 
a  platinum  ring  for  herself.  Howard  H.  Hammond  never 
had  possession  of  the  ring  alleged  to  have  been  stolen  and 
had  no  present  or  prospective  claim  to  it.  What  became 
of  the  ring  of  which  he  once  had  possession  did  not  appear, 
but  the  diamond  was  taken  from  it  and  set  in  another  plati- 
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num  ring  by  his  mother.  Mrs.  McKay  testified  that  the 
ring  belonged  to  her  sister  and  did  not  belong  to  Howard 
H.  Hammond  but  the  diamond  belonged  to  him.  There  was 
no  evidence  that  Howard  H.  Hammond  owned  the  ring. 

The  utility  of  instructions  to  juries  is  to  advise  them 
concerning  the  rules  of  law  applicable  to  the  facts  of  each 
case,  and  their  efficiency  depends  upon  the  ability  of  the 
jury  to  make  such  application.  The  instructions  given  at 
the  instance  of  the  People  in  this  case  were  all  abstract  in 
form  and  had  no  natural  connection  with  the  evidence. 
They  consisted  mainly  of  the  statutes  relating  to  the  crime 
of  larceny,  and  as  a  series  were  in  no  way  adapted  to  the 
case.  The  defendants  asked  the  court  to  give  an  instruc- 
tion,  numbered  lo,  that  it  was  incumbent  upon  the  prose- 
cution to  prove  thjit  the  ring  alleged  to  have  been  stolen 
was  in  the  possession  of  Howard  H.  Hammond  at  the  time 
of  the  alleged  larceny,  and  the  court  modified  it  so  as  to 
state  that  the  prosecution  was  required  to  prove  that  the 
ring  was  in  the  possession,  actual  or  constructive,  of  How- 
ard H.  Hammond.  An  instruction  numbered  ii  tendered 
by  the  defendants  stated  as  a  rule  of  law  that  there  could 
be  no  larceny  without  a  trespass  and  there  could  be  no  tres- 
pass unless  the  property  was  in  the  possession  of  the  per- 
son from  whom  it  was  charged  to  have  been  stolen,  and 
that  is  the  rule  of  law.  (People  v.  Hoban,  240  111.  303.) 
The  court  modified  the  instruction  so  as  to  state  that  there 
could  be  no  larceny  without  a  trespass  and  no  trespass  un- 
less the  property  was  either  actually  or  constructively  in  the 
possession  of  the  one  from  whom  it  was  charged  to  have 
been  stolen.  There  may  be  a  larceny  of  property  which  has 
been  lost  provided  there  is  an  intent  of  the  finder  to  steal 
it,  so  that  the  taking  becomes  felonious.  All  personal  prop- 
erty not  abandoned  is  by  construction  of  law  regarded  as 
in  the  possession  of  some  person,  and  the  law  regards  the 
possession  of  an  article  which  is  lost  as  being  that  of  the 
legal  owner  who  was  previously  in  possession,  until  the  arti- 
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cle  is  taken  into  the  actual  possession  of  the  finder.  But 
jurors  are  not  learned  in  the  law,  and  the  court  should 
never  instruct  them  in  legal  phrases  not  understood  by  a 
layman,  by  which  they  would  be  confused  and  misled.  If 
the  finder  does  not  know  who  the  owner  is  and  there  is 
no  clue  to  the  ownership,  there  is  no  larceny  although  the 
finder  takes  the  goods  for  himself  and  converts  them  to 
his  own  use.  {Tyler  v.  People,  Breese,  293;  La^ie  v.  Peo- 
ple, 5  Gilm.  305.)  If  the  finder  knows  who  the  owner  is 
or  has  a  reasonable  clue  to  the  ownership,  which  he  dis- 
regards, he  is  guilty  of  larceny.  There  was  no  identifying 
mark  on  the  ring,  and  Mary  Csontos  testified  that  she  had 
no  idea  who  the  owner  was  or  that  the  ring  was  of  any 
value  but  had  been  told  by  her  friends  that  it  was  a  fifty- 
cent  ring.  The  court  erred  in  modifying  the  instructions 
and  leaving  it  to  the  jury  to  find  out  what  was  constructive 
possession  in  the  law.  The  facts  which  constitute  construc- 
tive possession  in  consequence  of  a  rule  of  law  different 
from  the  essential  nature  of  possession  as  commonly  under- 
stood should  have  been  explained  if  the  jury  were  to  be 
advised  on  that  subject. 

In  an  instruction  given  at  the  request  of  the  People  the 
court  told  the  jury  that  the  ownership  of  property,  if  the 
property  had  been  bailed,  might  be  laid  in  the  bailor  or  the 
bailee,  and  if  the  ownership  was  laid  in  the  bailor  and  the 
proof  showed  without  reasonable  doubt  that  it  was  taken 
from  the  bailee,  the  proof  supported  the  allegation  in  the 
indictment  that  it  was  the  property  of  the  bailor.  The  in- 
struction was  not  only  abstract  in  form  but  to  the  jury  was 
senseless  and  unmeaning.  If  the  instructions  as  to  con- 
structive possession  and  bailments  were  regarded  at  all  they 
could  only  mislead  the  jury. 

The  judgments  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Farmer,  Carter  and  Cooke,  JJ.,  dissenting. 
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John  MacQueen,  Appellee,  vs.  Wii^uam  H.  Anderson 

et  al.  Appellants. 

Opinion  filed  October  24,  i^i& — Rehearing  denied  Dec,  7,  ipi6. 

Injunction — when  defendants  must  prove  such  facts  as  would 
entitle  them  to  specific  performance.  Defendants  to  a  bill  to  en- 
join them  from  interfering  with  the  complainant's  possession  of 
land;  who  base  their  claim  to  the  land  on  a  parol  lease  and  agree- 
ment with  the  complainant's  grantor,  must  prove  such  a  state  of 
facts  as  would  entitle  them  to  specific  performance,  and  it  is  es- 
sential that  the  parol  contract  and  its  terms  be  established  by  clear 
and  unequivocal  evidence. 

Appeai.  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Mazzini  Si^usser,  Judge,  presiding. 

W11.UAM  W.  Hoover,  Wii^uam  L.  Pierce,  and  Ai^ex- 
ANDER  J.  Strom,  for  appellants. 

CuFFE  &  CuFFE,  and  James  N.  Finnegan,  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  April  3,  1915,  appellee,  John  MacQueen,  filed  his  bill 
of  complaint  in  the  circuit  court  of  DeKalb  county  against 
appellants,  William  H.  Anderson  and  Bessie  Anderson,  to 
restrain  them  from  interfering  with  his  possession  of  a  cer- 
tain 78-acre  tract  of  real  estate  in  DeKalb  county  and  from 
further  trespassing  on  said  premises  and  interfering  with 
appellee  in  the  improvement  of  the  same.  A  temporary  in- 
junction was  issued  in  accordance  with  the  prayer  of  the  bill. 
As  grounds  for  the  relief  sought,  the  bill  alleged  that  ap- 
pellee is  the  owner  in  fee  simple  of  the  78  acres  in  contro- 
versy, having  derived  title  to  the  same  on  October  2,  19 14, 
by  warranty  deed  from  Thomas  Renwick ;  that  in  accord- 
ance with  the  terms  of  the  deed,  the  appellee,  on  March  i, 
191 5,  entered  into  possession  of  the  premises  and  through 
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his  agents  and  servants  commenced  constructing  fences  upon 
and  along  the  boundary  lines  thereof;  that  for  the  purpose 
of  fencing  the  premises  appellee  erected  thereon  a  line  of 
posts  set  in  cement,  intending  to  place  upon  the  same  woven 
wire,  and  that  afterwards,  in  the  night  time,  appellants  en- 
tered upon  the  premises  and  with  force  and  violence  re- 
moved the  posts  from  the  cement  holding  the  same  in  the 
ground  and  entirely  ruined  and  destroyed  the  cement  work ; 
that  appellant  William  H.  Anderson  has  given  out  in  the 
community  that  he  intends  to  deprive  appellee  of  the  use 
and  benefit  of  the  premises  and  to  destroy  the  property  of 
appellee  thereon,  and  has  destroyed  the  property  of  appel- 
lee on  said  premises,  and  has  committed  repeated  trespasses 
thereon  forcibly  and  in  open  defiance  of  the  law  and  threat- 
ens to  continue  and  repeat  his  unlawful  acts ;  that  appellee 
now  has  a  force  of  men  at  work  replacing  the  line  of  posts 
and  fence  destroyed  by  appellants,  as  aforesaid,  and  that 
appellant  William  H.  Anderson  threatens  to  again  destroy 
the  same. 

Appellants  answered  the  bill,  denying  that  appellee  en- 
tered into  possession  of  the  premises  on  March  i,  191 5,  or 
at  any  time  prior  to  the  filing  of  the  bill  herein.  The  an- 
swer admits  that  appellants  removed  material  placed  upon 
said  premises  by  appellee  for  the  purpose  of  constructing 
fences  thereon,  but  claims  lawful  right  and  authority  on  the 
part  of  William  H.  Anderson,  as  tenant  in  possession  of  the 
premises,  so  to  do.  The  answer  further  admits  that  appel- 
lant William  H.  Anderson,  on  or  about  March  15,  19 15, 
plowed  furrows  across  and  upon  a  certain  meadow  on  the 
premises,  as  alleged  in  the  bill,  but  avers  that  he  had  a  right, 
as  lessee  of  the  premises,  so  to  do,  and  admits  that  appellant 
William  H.  Anderson  ordered  the  employees  of  appellee  off 
the  premises.  The  answer  further  admits  the  removal  of 
the  fence  posts  set  in  cement  upon  said  land  by  appellee,  as 
alleged  in  the  bill,  but  denies  that  the  posts  were  removed 
during  the  night  time.    As  justification  for  the  alleged  acts 
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of  trespass  the  answer  avers  that  on  April  3,  1909,  and  for 
several  years  prior  thereto,  Thomas  Renwick  was  the  owner 
of  the  premises  described  in  the  bill  of  complaint  and  appel- 
lant William  H.  Anderson  was  in  possession  of  said  prem- 
ises as  tenant  of  Renwick;  that  on  or  about  April  3,  1909, 
in  a  conversation  with  appellants,  Renwick  oflfered  to  rent 
to  appellants  the  premises  in  controversy  during  the  term  of 
Renwick's  life  for  an  annual  rental  of  $3.50  per  acre;  that 
in  said  conversation  Renwick  was  informed  by  appellants 
that  about  45  acres  of  said  tract  needed  tiling,  whereupon 
Renwick  stated  to  appellants  that  he  would  not  expend  any 
more  money  on  the  land,  but  that  if  appellants  would  tile 
the  land  and  make  other  and  further  necessary  and  valuable 
improvements  upon  the  land  they  could  have  it  as  long  as 
he  (Renwick)  lived,  at  the  same  yearly  rental,  viz.,  $3.50 
per  acre,  as  they  had  been  paying,  and  that  he  would  never 
raise  the  rent  on  them ;  that  in  this  conversation  Renwick 
further  stated  to  appellants  that  he  would  give  the  land  ab- 
solutely to  appellant  Bessie  Anderson,  his  daughter,  at  his 
death,  in  consideration  of  appellants'  improving  the  land 
and  paying  him  the  annual  rental  during  his  lifetime;  that 
appellants  accepted  said  proposition,  and  it  was  agreed  that 
said  lease  was  to  begin  at  once,  and  appellants  thereupon 
entered  into  and  upon  the  premises  in  pursuance  of  the  terms 
of  said  lease  and  have  continuously  been  in  possession  of 
said  land  since  that  time ;  that  appellants,  relying  upon  said 
agreement,  thereafter  laid  out  and  expended  a  large  sum  of 
money  in  tiling  the  land ;  that  they  have  also,  each  year  since 
the  making  of  said  agreement,  placed  on  said  land  large 
quantities  of  manure  made  on  the  adjoining  farms  of  ap- 
pellants; that  they  have  furnished  the  seed  with  which  to 
seed  the  land,  have  ridded  the  land  of  wild  morning  glories, 
cockle-burs,  Canada  thistles  and  other  noxious  weeds,  have 
taken  out  the  line  fence  theretofore  existing  between  the 
lands  of  appellants  and  the  land  in  controversy,  have  cleared 
off  and  put  in  a  state  of  cultivation  from  six  to  seven  acres 


412  MacQueen  v.  Anderson.  [275  III. 

of  the  theretofore  uncultivated  and  unproductive  portions 
of  said  land,  have  picked  up  and  hauled  oflf  a  great  many 
stones  from  the  land,  have  built  about  thirty-five  rods  of 
line  fence  between  the  real  estate  in  controversy  and  the  ad- 
joining land  owned  by  appellee,  and  have  made  other  valu- 
able and  lasting  improvements  on  the  land,  thereby  more 
than  doubling  the  value  of  said  land,  and  that  during  all 
said  time  appellants  have  been  in  the  peaceable  and  quiet 
possession  of  said  land  in  accordance  with  the  terms  of  the 
said  agreement  with  Renwick  and  have  annually  paid  to 
Renwick  the  rent  as  aforesaid;  that  since  the  making  of 
said  agreement  neither  Renwick  nor  anyone  for  him  has 
paid  out  any  money  on  account  of  said  land  except  for  taxes, 
and  that  appellee  had  knowledge  at  all  times  of  the  rights 
of  appellants  in  the  premises. 

Thereafter  appellee  filed  an  amendment  to  the  bill  of 
complaint,  alleging  that  appellants  falsely  pretend  that  on 
or  about  April  3,  1909,  Thomas  Renwick,  in  a  conversation 
with  appellants,  agreed  with  them  that  they  should  have  the 
use  of  said  premises  during  the  term  of  Renwick's  life  for 
an  annual  rental  of  $3.50  per  acre  per  annum,  and,  further, 
that  at  the  death  of  Renwick  the  said  land  should  become 
the  property  of  appellant  Bessie  Anderson;  that  Thomas 
Renwick  denies  that  any  such  contract  or  agreement  was 
ever  made,  but  that  appellants  are  claiming  that  upon  the 
death  of  Thomas  Renwick  appellant  Bessie  Anderson  will 
become  the  owner  of  the  premises  and  that  they  are  entitled 
to  the  use  of  the  premises  during  the  lifetime  of  Thomas 
Renwick  by  virtue  of  the  alleged  agreement,  and  that  ap- 
lants  are  making  their  said  claim  known  to  the  public  gen- 
erally in  the  community,  which  claim  and  pretenses  tend  to 
depreciate  the  value  of  appellee's  property  and  constitute  a 
cloud  upon  his  title ;  that  the  alleged  contract  is  not  in  writ- 
ing, and  appellants  only  claim  that  the  same  was  an  oral 
contract,  wherefore  appellee  charges  that  the  same  is  void 
by  reason  of  the  Statute  of  Frauds ;  that  there  was  no  part 
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performance  of  the  alleged  contract  by  appellants  and  that 
possession  of  the  premises  was  not  taken  by  appellants  un- 
der the  alleged  agreement  with  Renwick.  This  amendment 
to  the  bill  contained  the  further  prayer  that  the  alleged 
contract  between  Thomas  Renwick  and  the  appellants  be  de- 
clared null  and  void  and  be  set  aside  as  a  cloud  upon  the 
title  of  appellee,  and  that  the  title  of  appellee  be  confirmed 
and  quieted. 

Upon  the  filing  of  the  amendment  to  the  bill  it  was 
agreed  between  the  parties  that  the  answer  to  the  bill  should 
stand  as  the  answer  to  the  bill  as  amended,  and  that  all 
proper  replications  should  be  considered  as  filed.  After 
hearing  the  evidence  the  court  entered  a  decree  finding  all 
the  issues  in  favor  of  appellee  and  granting  the  relief  prayed 
for  in  the  bill  as  amended.  With  reference  to  the  claim 
made  by  appellants  to  the  premises,  the  court  made  the  find- 
ing, among  others,  "that  said  parol  agreement  has  not  been 
established  by  such  clear  and  definite  proof  as  is  required 
by  the  law  in  such  cases."  From  the  decree  so  entered  by 
the  circuit  court  appellants  have  prosecuted  this  appeal. 

To  maintain  their  position  the  appellants  must  establish 
such  a  state  of  facts  as  would  entitle  them  to  relief  in  a 
suit  for  specific  performance.  Before  a  parol  contract  can 
be  specifically  enforced,  certain  conditions  must  exist  and 
be  proved.  One  is,  that  the  contract  and  its  terms  must  be 
established  by  clear  and  unequivocal  evidence.  (Langston 
V.  Bates,  84  111.  524 ;  Barrett  v.  Geisinger,  148  id.  98 ;  Lon- 
er gan  v.  Daily,  266  id.  189;  Christensen  v.  Christensen,  265 
id.  170.)  It  will  be  necessary  to  review  the  evidence  intro- 
duced to  determine  whether  the. finding  of  the  court  that 

« 

the  contract  was  not  proved  is  correct. 

The  proof  shows  that  appellant  Bessie  Anderson  is  the 
wife  of  the  appellant  William  H.  Anderson  and  is  a  daugh- 
ter of  Thomas  Renwick.  She  was  married  to  Anderson  in 
1896,  and  with  her  husband  lived  in  the  State  of  Iowa  un- 
til 1900,  when  her  father,  Thomas  Renwick,  who  lived  in 
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DeKalb  county  and  who  owned  considerable  land  in  that 
county,  went  to  her  home  in  Iowa  and  proposed  that  if  she 
and  her  husband  would  return  to  Illinois  he  would  deed  her 
1 60  acres  of  land.  Appellants  accepted  this  oflfer  and  re- 
turned to  Illinois,  and  Renwick  conveyed  to  Mrs.  Anderson 
160  acres  of  land  adjoining  the  78  acres  in  controversy  on 
the  west.  At  the  time  of  the  gift  of  the  160  acres  to  his 
daughter,  Renwick  was  seventy-five  years  of  age  and  resided 
in  Kirkland,  DeKalb  county.  He  had  two  other  children  and 
owned  473  acres  of  land  near  Kirkland  in  addition  to  the 
160  acres  which  he  conveyed  to  appellant  Bessie  Anderson 
and  the  78  acres  in  controversy.  About  a  month  after  re- 
ceiving the  deed  to  the  160  acres  from  her  father,  appellant 
Bessie  Anderson  conveyed  the  west  80  acres  thereof  to  her 
husband.  Appellants  built  a  dwelling  house  and  other  im- 
provements upon  the  80  acres  to  which  Bessie  Anderson  re- 
tained title  and  which  adjoined  the  78  acres  in  controversy 
on  the  west.  There  are  no  buildings  of  any  kind  on  the 
78-acre  tract  in  dispute.  When  appellants  took  possession 
of  the  160  acres,  Renwick  leased  the  78  acres  to  appellant 
William  H.  Anderson,  receiving  an  annual  cash  rental  of  $3 
per  acre  for  two  or  three  years,  after  which  the  annual 
rental  was  increased  to  $3.50  per  acre.  In  the  spring  of 
1909  appellant  William  H.  Anderson  requested  Renwick  to 
tile  a  portion  of  the  78  acres.  The  testimony  as  to  what 
conversation  occurred  following  the  making  of  this  request 
is  conflicting.  Renwick  testified  that  he  told  Anderson  he 
was  not  getting  rent  enough  to  warrant  him  in  making  any 
improvements  on  the  land,  and  that  Anderson  replied,  "If  I 
tile  it  you  won't  raise  the  rent  on  me  any  more  ?"  to  which 
Renwick  replied,  "No,  I  won't,"  and  that  Anderson  after- 
wards proceeded  to  put  in  tile  on  the  78  acres.  Renwick 
denied  that  he  told  Anderson  that  he  could  have  the  land 
for  the  same  rent  as  long  as  he  (Renwick)  lived,  but  admit- 
ted that  he  might  have  told  him  that  the  land  was  to  go  to 
Mrs.  Anderson  upon  his  death. 
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Appellknt  William  H.  Anderson  testified  that  when  he 
requested  Renwick  to  tile  the  land  the  latter  replied  that  he 
did  not  think  it  would  bring  in  any  more  income  if  he  tiled 
it;  that  he  (Anderson)  told  Renwick  that  if  he  would  tile 
it  he  would  pay  him  more  rent,  and  that  Renwick  said  he 
would  consider  the  matter  and  would  give  him  an  answer 
within  a  few  days;  that  Renwick  came  to  the  Anderson 
home  a  few  days  later,  and  while  they  were  in  the  field  told 
Anderson  that  he  still  thought  it  would  not  pay  him  to  tile 
the  land,  but  said  to  Anderson :  "You  know.  Will,  I  have 
always  told  you  I  intended  this  eighty  to  go  to  Bess  when 
I  am  through  with  it,  and  if  you  will  tile  it  out  you  can 
have  it  for  the  same  rent  as  long  as  I  live,  and  then  I  intend 
it  to  go  to  Bess,"  meaning  appellant  Bessie  Anderson,  and 
that  he  further  said,  "but  you  will  have  to  keep  it  up,  be- 
cause I  don't  want  to  lay  out  anything  more  on  it;"  that 
he  (Anderson)  replied,  "All  right;"  that  he  would  accept 
the  offer. 

Appellant  Bessie  Anderson  testified  that  on  the  occasion 
about  which  her  husband  testified,  when  her  father  and  hus- 
band returned  to  the  house  she  said  to  Renwick,  "Father, 
are  you  going  to  tile  this  land  for  us?"  and  that  Renwick 
replied,  "No,  you  know,  both  you  and  Will,  that  I  have  al- 
ways told  you  that  I  intend  that  piece  of  land  to  go  to  you 
when  I  am  through  with  it,  so  I  told  Will  out  there  in  the 
field  that  if  he  wanted  to  tile  it  out  he  could  put  in  all  the 
tile  he  wanted  to  and  he  could  have  it  for  the  same  rent  as 
long  as  I  lived,  and  then  when  I  am  through  with  it,  it  is 
to  go  to  you ;"  that  he  further  said,  "I  won't  raise  the  rent 
on  you,  but  you  and  Will  will  have  to  keep  it  up,  because  I 
don't  want  to  put  any  more  money  in  the  land." 

It  appears  from  the  testimony  *of  appellants,  and  is  cor- 
roborated by  the  testimony  of  other  witnesses,  that  during 
the  spring  of  1909  Anderson  removed  the  fence  between  the 
tract  in  controversy  and  the  80  acres  belonging  to  Mrs. 
Anderson,  adjoining  it  on  the  west;    that  he  tiled  about 
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45  acres  of  the  78-acre  tract  at  an  expense  of  between  $100 
and  $200;  that  he  cleared  the  land  of  morning  glories, 
cockle-burs  and  Canada  thistles;  that  beginning  with  the 
year  1909  he  hauled  upon  this  tract  between  300  and  400 
loads  of  manure  each  year ;  that  he  grubbed  out  and  blasted 
numerous  stumps  scattered  over  six  or  seven  acres  of  land, 
and  picked  up  and  hauled  from  the  land  large  quantities  of 
stone  and  rebuilt  and  repaired  the  fences. 

Renwick  testified  that  in  March,  19 14,  he  told  William 
H.  Anderson  that  he  had  concluded  to  sell  the  78-acre  tract ; 
that  Anderson  asked  him  what  he  would  take  for  it,  and 
he  replied  that  he  wanted  $16,000  for  it;  that  Anderson  said 
he  was  buying  land  at  about  $110  per  acre  and  could  not 
afford  to  buy  the  78  acres.  With  reference  to  this  conver- 
sation Anderson  testified  that  during  the  early  part  of  the 
year  1 914  he  met  Renwick  on  the  street  in  Kirkland;  that 
Renwick  said  to  him,  "Don't  you  want  to  buy  that  eighty  of 
mine  up  there?"  and  that  he  inquired,  "What  eighty?"  that 
Renwick  replied,  "Why,  that  eighty  of  mine  you  are  work- 
ing;" that  he  (Anderson)  said,  "No,  I  don't  want  to  buy 
it,"  and  Renwick  said,  "If  you  want  to  buy  it  I  will  sell  it 
to  you  for  $200;"  that  he  (Anderson)  replied,  "I  got  my 
last  piece  pretty  cheap ;  I  only  paid  $110;  I  paid  $112,  but 
I  got  half  the  crop  and  I  left  it  standing,"  and  that  he  then 
remarked,  "Well,  you  would  not  want  to  sell  that  eighty, 
would  you?"  to  which  Renwick  replied,  "Yes,  I  am  think- 
ing some  of  selling  it ;  I  want  to  get  my  business  straight- 
ened up  before  I  quit  here."  Anderson  testified  that  this 
was  all  the  conversation  at  that  time,  but  that  later,  during 
the  month  of  March,  when  he  paid  the  rent,  Renwick  said, 
"You  ain't  made  up  your  mind  to  buy  that  eighty,  have  you. 
Will?"  and  that  he  (Anderson)  replied,  "No,  I  have  not," 
and  that  Renwick  remarked,  "All  right,"  and  that  nothing 
further  was  said  upon  that  subject. 

On  April  27, 1914,  Renwick  entered  into  a  written  agree- 
ment with  appellee,  John  MacQueen,  by  which  he  agreed  to 
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sell  and  convey  by  warranty  deed  to  appellee  the  78  acres 
in  controversy  for  $16,000.  One  thousand  dollars  of  the 
purchase  price  was  paid  at  the  time  the  contract  was  exe- 
cuted and  the  agreement  provided  that  the  balance  of  $15,- 

000  should  be  paid  on  March  i,  19 15,  when,  as  provided  by 
the  agreement,  the  deed  should  be  delivered  and  possession 
given  to  appellee.  Thereafter,  on  or  about  September  26, 
19 14,  appellee  called  upon  Anderson,  informed  him  that  he 
had  purchased  the  78  acres  from  Renwick,  and  asked  him 
if  he  would  rent  him  (MacQueen)  the  land  for  fall  feeding, 
so  that  he  could  get  possession  of  the  land  during  the  fall 
and  build  the  fence ;  that  Anderson  seemed  surprised  when 
he  told  him  he  had  bought  the  land,  and  said,  "Well,  you 
won't  get  on  it  next  year,"  to  which  appellee  replied,  "That 
all  remains  to  be" seen;  I  am  not  doing  any  business  with 
you  at  all,  and  you  and  I  can  have  no  trouble,  because  if  you 
have  trouble  it  will  be  with  your  father-in-law ;  I  have  got 
a  contract  to  have  the  land  the  first  day  of  next  March,  and 

1  get  possession;"  that  Anderson  informed  him  that  he  had 
a  lease,  and  he  asked  him,  "How  long  does  your  lease  run  ? 
to  which  Anderson  replied,  "Well,  I  have  no  written  lease. 
Concerning  this  conversation  Anderson  testified  that  he  was 
in  the  field,  plowing,  when  MacQueen  came  out  to  see  him 
about  renting  the  land ;  that  appellee  said,  "You  know.  Will, 
I  bought  that  eighty  up  there;"  that  he  (Anderson)  re- 
plied, "I  didn't  know  anything  about  it ;"  that  appellee  said, 
"Yes,  I  did ;"  that  he  (Anderson)  asked,  "When  did  you 
buy  it  ?"  and  that  appellee  informed  him  that  he  had  bought 
it  in  April;  that  he  (Anderson)  said,  "It  is  funny  you  or 
Mr.  Renwick  didn't  give  me  notice  that  you  had  bought  it 
before  I  had  done  part  of  my  fall  work,"  and  that  appellee 
replied,  "Well,  that  was  up  to  the  old  man  and  I ;"  that  he 
(Anderson)  said  to  MacQueen,  referring  to  the  78  acres, 
"You  won't  get  it  in  '15,  and  I  have  my  doubts  about  you 
ever  getting  it."  Shortly  after  this  conversation  between 
appellee  and  appellant  William  H.  Anderson,  and  on  Octo- 
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ber  2,  1 9 14,  Renwick  executed  and  delivered  to  appellee  a 
warranty  deed  conveying  the  premises  in  controversy  to  ap- 
pellee, the  consideration  for  the  conveyance  being  $16,000. 
It  was  provided  in  the  deed  that  possession  should  be  given 
to  the  grantee  on  March  i,  191 5. 

William  H.  Anderson  testified  that  some  time  during  the 
month  of  October,  19 14,  he  had  another  conversation  with 
Renwick  about  the  78  acres ;  that  he  said  to  Renwick,  "You 
have  sold  that  eighty  up  there  ?"  and  Renwick  replied,  "Yes, 
I  thought  I  would  sell  it,  because  there  would  be  trouble 
over  it  after  I  was  gone;"  that  he  (Anderson)  said,  "Well, 
don't  you  remember  what  the  bargain  was  when  I  tiled  out 
that  eighty?"  and  that  Renwick  replied,  "Yes,  I  know  I  told 
you  if  you  would  tile  it  out  you  could  have  it  for  the  same 
rent  you  was  paying,  and  I  always  intended  it  to  go  to  Bess, 
but  I  have  changed  my  mind  now ;  I  ain't  going  to  give  it 
to  her;  if  I  owe  you  anything  for  them  tile  I  will  pay  you." 
Anderson  testified  that  he  got  up  and  left  the  house  without 
saying  anything  further  and  has  not  talked  to  Renwick  since 
about  the  matter. 

Appellant  Bessie  Anderson  testified  that  she  last  talked 
to  her  father  when  the  deed  to  appellee  was  signed,  on 
October  2,  19 14;  that  she  went  to  her  parents'  home  intend- 
ing to  protest  against  her  father  selling  the  78  acres;  that 
while  she  was  there  her  father  and  a  notary  entered  the 
house  with  a  document,  which  the  notary  laid  on  the  stand 
and  told  her  father  to  sign ;  that  her  father  signed  the  in- 
strument, and  she  asked  him  if  it  was  a  deed  but  received 
no  answer;  that  she  protested  and  said  it  was  not  right, — 
that  it  was  not  fair  that  he  should  sell  that  land ;  that  he 
had  always  told  her  that  she  was  to  have  that  piece  of  land 
when  he  was  through  with  it,  and  that  she  did  not  think  he 
had  any  right  to  sell  it;  that  her  father  said,  "You  have 
repudiated  me,"  to  which  she  replied,  "I  never  repudiated 
you." 
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On  December  2,  1914,  two  notices  were  served  upon  ap- 
pellant William  H.  Anderson,  notifying  him  that  his  lease  to 
the  78  acres  in  controversy  would  be  determined  on  March 
I,  191 5,  and  that  he  should  quit  and  deliver  up  possession 
of  the  premises  on  that  date.  One  of  the  notices  was  signed 
.  by  the  appellee  and  the  other  by  Thomas  Renwick.  Shortly 
after  March  i,  191 5,  employees  of  appellee  entered  upon  the 
land  and  started  to  clear  the  land  of  brush  and  fallen  trees 
and  to  build  a  fence  between  the  78-acre  tract  and  the  land 
of  appellant  Bessie  Anderson  on  the  west.  The  proof  shows 
that  the  posts  for  the  fence  were  set  in  cement,  and  that 
after  appellee's  employees  had  quit  work  for  the  day  appel- 
lants proceeded  to  pull  up  the  posts  which  had  been  set  that 
day.  This  continued  for  three  days,  appellee's  workmen  re- 
placing the  posts  and  appellants  removing  them,  until  the 
temporary  injimction  herein  was  served  upon  appellants.  It 
was  also  shown  that  on  the  second  day  of  March,  while 
one  of  appellee's  employees  was  engaged  in  clearing  the  land 
of  brush,  appellant  William  H.  Anderson  approached  him 
and  ordered  him  off  the  land,  and  when  he  refused  to  leave 
said  to  him,  "Do  you  know  I  can  take  a  gun  right  out  here 
and  shoot  you?  I  have  got  the  law  on  my  side  and  can 
take  a  gun  right  out  here  and  shoot  you." 

The  evidence  offered  on  behalf  of  appellee  tends  to  show 
that  the  rental  value  of  the  land  in  controversy  in  1909  was 
about  $5  per  acre,  and  that  since  that  time  there  has  been  a 
gradual  increase  in  the  rental  value,  until  in  19 14  the  rental 
value  of  the  78  acres  was  $7  or  $8  per  acre.  The  evidence 
offered  on  behalf  of  appellants,  on  the  other  hand,  tends  to 
show  that  $3.50  was  a  fair  rental  value  in  1909,  but  since 
that  year  the  rental  value  has  increased  at  least  $3  per  acre. 

It  is  not  necessary  to  analyze  or  discuss  the  evidence.  A 
mere  statement  of  the  proof  made  is  sufficient  to  disclose 
that  the  finding  of  the  chancellor  is  correct.  The  evidence 
on  the  part  of  appellants,  standing  alone,  is  not  sufficient  to 
establish  the  existence  of  the  alleged  contract  by  the  clear 
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and  unequivocal  proof  required.     It  is  therefore  unneces- 
sary to  consider  any  of  the  other  questions  raised. 

Ample  grounds  were  shown  for  the  issuance  of  the  writ 
of  injunction. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Village  of  Oak  Park,  Appellant,  vs,  D.  H.  Lane 

et  al.  Appellees. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6. 

1.  SpECIaIv  assessments — court  not  bound  to  accept  testimony 
of  either  set  of  witnesses  as  to  benefits.  On  the  hearing  of  an 
objection  to  the  amount  of  benefits  in  a  special  assessment  case 
the  county  court  is  not  bound  to  accept  the  testimony  of  one  or 
the  other  set  of  witnesses  but  may  take  into  consideration  all  of 
their  testimony,  including  the  facts  upon  which  they  base  their 
conclusions. 

2.  Same — reason  given  for  judgment  is  not  material.  If  the 
judgment  of  the  county  court  on  the  hearing  of  the  question  of 
benefits  in  a  special  assessment  proceeding  is  correct  it  should  be 
affirmed,  regardless  of  the  reasons  given  by  the  court  for  the  con- 
clusion reached. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

F.  W.  PringlE,  for  appellant. 

George  P.  Foster,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  modifying  and  confirming  a  special  assess- 
ment as  to  certain  lots,  in  a  proceeding  instituted  by  the 
village  of  Oak  Park,  to  pay  the  estimated  cost  of  paving 
Harvard  street  from  the  east  line  of  East  avenue  to  the 
west  line  of  Austin  boulevard,  and  also  the  roadways  of 
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all  intersecting  alleys  extended  from  the  curb  line  to  the 
street  line. 

Harvard  street  is  an  east  and  west  street  and  the  lots 
involved  in  this  appeal  are  located  and  front  on  North  and 
South  streets,  which  cross  Harvard  street,  and  do  not  abut 
the  line  of  the  proposed  improvement.  These  lots  were  as- 
sessed for  what  is  generally  termed  indirect  benefits,  and  in 
the  county  court  appellees,  the  owners  of  the  lots,  objected 
that  the  lots  were  assessed  more  than  they  would  be  bene- 
fited. This  objection  was  sustained  and  the  assessment  on 
the  lots  objected  for  was  reduced  twenty  per  cent.  Each 
of  the  lots  objected  for  was  assessed  at  the  rate  of  $1.36 
per  front  foot.  Two  witnesses  testified  for  appellant  and 
two  for  appellees.  These  men  were  real  estate  experts. 
The  two  witnesses  for  appellees  testified  that  each  25-foot 
lot  would  be  benefited  no  more  than  $20  by  the  proposed 
improvement,  and  that  all  other  lots  objected  for  would  be 
benefited  in  that  proportion.  The  witnesses  for  appellant 
each  testified  that  the  lots  objected  for  would  be  benefited 
$2  per  front  foot,  or  $50  for  each  25-foot  lot.  Each  of 
these  witnesses  gave  at  length  the  basis  upon  which  he  ar- 
rived at  the  conclusion  reached,  testifying  that  the  elements 
which  entered  into  the  question  of  benefits  were  accessibil- 
ity, fire  protection,  sanitary  condition  and  general  appear- 
ance. The  character  of  the  territory  along  the  line  of  the 
improvement  was  described  and  the  court  had  before  it 
plats  of  the  territory  which  were  introduced  in  evidence. 

Appellant  contends  that  there  was  no  evidence  what- 
ever to  sustain  the  finding  of  the  court  that  the  reduction 
of  twenty  per  cent  was  necessary  to  bring  the  assessment 
of  appellees'  property  within  the  amount  of  benefits.  This 
contention  is  based  largely  upon  the  fact  that  the  court  did 
not  adopt  the  figures  fixed  by  either  set  of  witnesses  but 
adopted  a  figure  which  was  more  than  the  benefits  testified 
to  by  appellees'  witnesses  and  less  than  that  testified  to  by 
appellant's  witnesses.    It  is  contended  that  there  was  noth- 
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ing  in  the  testimony  of  these  witnesses,  aside  from  the 
arbitrary  amounts  to  which  they  testified,  upon  which  the 
court  might  base  the  conclusion  reached.  The  court  was 
not  bound  to  accept  the  exact  amount  testified  to  as  bene- 
fits by  either  set  of  witnesses.  It  was  proper  to  take  into 
consideration  all  the  testimony  of  these  witnesses,  including 
the  facts  upon  which  they  based  their  conclusions,  if  such 
facts  were  helpful  and  aided  the  court  in  arriving  at  the 
correct  amount  of  benefits  to  the  property.  The  witnesses 
on  each  side  were  apparently  equally  well  informed  and 
equally  credible.  The  amount  of  benefits  found  by  the 
court  was  within  the  range  of  the  testimony  of  the  wit- 
nesses and  will  not  be  disturbed  upon  the  mere  contention 
that  the  court  should  have  adopted  the  amount  of  benefits 
testified  to  by  one  or  the  other  of  these  sets  of  witnesses 
or  should  have  regarded  the  testimony  as  equally  balanced 
and  allowed  the  amount  fixed  on  the  assessment  roll  to 
prevail. 

The  record  discloses  that  in  giving  his  reasons  for  the 
conclusion  reached  the  court  said  that  the  witnesses  were 
equally  well  informed  and  equally  truthful  and  that  the 
court  was  left  in  the  same  position  as  though  there  were 
no  evidence  at  all.  It  is  insisted  that  this  being  the  view  of 
the  county  court  and  the  basis  for  the  conclusion  reached, 
the  judgment  of  the  county  court  should  be  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  ob- 
jections and  confirm  the  assessment  roll.  It  is  immaterial 
upon  what  ground  the  county  court  based  its  decision.  The 
only  question  here  is  whether  or  not  the  judgment  of  the 
county  court  is  correct,  and  it  is  immaterial  what  reasons 
may  have  been  given  by  the  court  for  the  conclusions 
reached.  People  v.  Gary,  i66  111.  143;  In  re  Estate  of 
Grossman,  175  111.  425;  Illinois  Central  Railroad  Co,  v. 
Smth,  208  id.  608;  Kehl  v.  Abram,  210  id.  218. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  Town  of  Nameoki  et  aL  Appellees,  vs,  Minnie 

Buenger  et  al.  Appellants. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  7,  ipi6, 

I. 'Easements — owner  of  servient  heritage  cannot  obstruct  nat- 
ural How  of  surface  water  from  dominant  heritage.  The  owner  of 
a  servient  heritage  has  no  right,  by  embankments  or  other  artificial 
means,  to  obstruct  the  natural  flow  of  the  surface  water  from  the 
dominant  heritage  and  thus  throw  it  back  upon  the  latter.  {Gill- 
ham  V.  Madison  County  Railroad  Co,  49  111.  484,  followed.) 

2.  Same — when  a  decree  enjoining  obstruction  of  water-course 
will  be  affirmed.  Where  the  defendants  admit  placing  obstructions 
in  a  ditch  leading  from  a  tile  in  a  highway  dividing  the  dominant 
and  servient  estates  and  there  is  evidence  to  sustain  the  finding  of 
the  master  and  chancellor  that  this  ditch  was  a  natural  water- 
course and  had  not  been  deepened  by  artificial  means,  a  decree 
requiring  the  removal  of  the  obstructions  and  restraining  defend- 
ants from  further  obstructing  the  flow  of  water  through  the  ditch 
will  be  afiirmed. 

Appeai.  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  J.  F.  Gillham,  Judge,  presiding. 

Burton  &  Burton,  for  appellants. 

Warnock,  W11.UAMSON  &  Burroughs,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellees,  the  town  of  Nameoki,  by  the  commissioners 
of  highways  of  said  town,  and  Walter  Roman,  John  We- 
dig,  Emil  Rammer  and  Elizabeth  Epping,  on  May  15,  191 3, 
filed  their  bill  for  injunction  in  the  circuit  court  of  Madi- 
son county  against  the  appellants,  Minnie  Buenger,  Wil- 
liam Wolf,  Louis  Buenger  and  Henry  Marcum,  to  restrain 
the  appellants  from  further  obstructing  an  alleged  natural 
water-course,  and  for  an  order  requiring  them  to  remove 
obstructions  theretofore  placed  in  said  water-course  by  them 
and  to  restore  the  water-course  to  its  natural  state.  The 
bill  alleges  that  appellees,  other  than  the  town  of  Nameoki, 
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own  certain  farm  lands  in  the  town  of  Nameoki,  and  that 
Minnie  Buenger,  one  of  the  appellants,  owns  a  farm  west 
of  and  adjoining  the  farm  owned  by  appellee  Walter  Ro- 
man but  separated  therefrom  by  a  public  highway;  that 
the  lands  owned  by  appellees,  which  lie  east  of  the  public 
highway,  are  naturally  higher  than  the  lands  of  Minnie 
Buenger  west  of  the  highway,  and  that  the  natural  flow  of 
water  is  from  the  lands  of  appellees  across  the  highway 
to  and  upon  the  lands  of  appellant  Minnie  Buenger  and 
thence  to  lands  adjoining  the  Buenger  lands  on  the  north 
and  west ;  that  upon  the  lands  of  appellees  Roman,  Wedig 
and  Rammer,  lying  east  of  the  public  highway,  is  located  a 
certain  slash  or  slough ;  that  the  surface  waters  coming  on 
the  lands  of  appellees  drain  first  into  said  slash  or  slough 
and  thence  westerly  through  a  ditch  or  water-course  leading 
from  said  slash  through  and  across  the  public  highway  to 
and  upon  the  lands  of  appellant  Minnie  Buenger,  and  that 
appellees'  lands  have  been  so  drained  for  more  than  fifty 
years;  that  appellants,  in  June,  1912,  and  before  and  since 
that  date,  placed  and  deposited  in  the  ditch  or  water-course 
on  the  lands  of  Minnie  Buenger,  dirt,  cinders,  debris,  slag 
and  other  obstructions,  and  caused  to  be  built  an  embank- 
ment or  levee  across  said  ditch  or  water-course  at  a  place 
about  fifty  feet  west  of  the  highway,  whereby  the  surface 
and  other  waters  naturally  coming  upon  the  highway  and 
upon  the  lands  of  appellees,  which  but  for  the  acts  of  ap- 
pellants would  have  drained  and  flowed  westerly  across  the 
highway  and  upon  the  lands  of  Minnie  Buenger,  were  ob- 
structed and  caused  to  back  up  and  remain  upon  and  over- 
flow said  highway  and  a  large  portion  of  the  lands  of  ap- 
pellees, thereby  rendering  the  highway  muddy  and  swampy 
and  the  lands  of  appellees  unfit  for  cultivation  and  occu- 
pancy, and  that  appellants  are  threatening  to  place  in  said 
water-course  on  the  lands  of  Minnie  Buenger  further  and 
additional  dirt,  cinders,  slag,  brush,  debris  and  other  ob- 
structions and  to  build  and  erect  said  levee  to  a  greater 
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height  and  thereby  further  obstruct  the  natural  flow  of  the 
waters  aforesaid. 

The  answer  to  the  bill  states  that  east  of  the  highway 
mentioned  in  the  bill  there  was,  in  a  state  of  nature,  a  large 
amount  of  wet  land  claimed  to  be  owned  by  appellees ;  that 
many  acres  of  said  land  were  covered  by  water  during  most 
of  the  year ;  that  the  lands  of  appellants  and  those  of  ap- 
pellees are  part  of  what  is  commonly  called 'the  American 
bottoms  along  the  Mississippi  river,  formed  by  deposits  in 
times  of  flood  and  overflow  and  composed  of  sand,  silt  and 
similar  substances ;  that  the  surface  of  the  land  consists  of 
natural  ridges  running  north  and  south  and  depressions  be- 
tween such  ridges;  that  these  ridges  act  as  dams  or  bar- 
riers to  the  flow  of  water  and  in  times  of  low  water  hold 
the  water  back  in  large  quantities,  thereby  forming  ponds, 
slashes  or  sloughs;  that  in  times  of  floods  the  water  natu- 
rally overflows  such  ridges  and  flows  from  the  north  and 
east  across  the  highway  to  and  upon  the  lands  of  Minnie 
Buenger  and  thence  into  a  depression  or  pond  on  her  land 
west  of  the  highway  which  has  no  outlet,  and  that  such 
overflow  water  can  only  escape  therefrom  by  sinking  into 
the  soil  and  by  evaporation ;  that  said  highway  was  located 
across  a  place  where  some  of  the  surplus  overflow  waters 
flowed  in  times  of  flood ;  that  a  large  amount  of  water  nat- 
urally remained  east  of  and  adjoining  the  highway  in  a 
slash,  slough  or  pond  on  the  lands  of  appellees;  that  for- 
merly a  wooden  culvert  was  placed  in  the  said  highway, 
through  which  surplus  and  overflow  waters  flowed  from 
the  east  to  the  west  to  and  upon  the  lands  of  Minnie  Buen- 
ger and  into  the  depression  or  pond  on  her  land ;  that  the 
appellees,  desiring  to  artificially  drain  their  lands  and  the 
pond,  slash  or  slough  thereon,  began  a  course  of  conduct 
by  which  they  sought  to,  and  did,  produce  an  unnatural 
condition  in  said  highway;  that  appellee  Walter  Roman 
caused  to  be  dug  an  artificial  channel  through  and  across  the 
highway  lower  than  the  natural  surface  of  the  adjoining 
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land  and  caused  to  be  placed  therein  a  large  culvert  or  tile, 
so  the  waters  from  the  slash,  pond  or  slough  on  appellees' 
lands  could  escape  and  flow  to  the  west  through  said  cul- 
vert upon  the  lands  of  Minnie  Buenger,  and  without  license 
or  authority  caused  to  be  dug  on  the  west  side  of  the  high- 
way and  on  the  lands  of  Minnie  Buenger  an  artificial  ditch, 
and  thereby  and  thereafter  in  times  of  heavy  rains  the 
waters  which  would  have  remained  in  the  slash,  slough  or 
pond  east  of  the  highway  were  permitted  to  flow  upon  the 
lands  of  Minnie  Buenger,  greatly  injuring  and  damaging 
her  lands.  The  answer  states  that  the  appellants  thereafter 
filled  up  to  its  natural  level  the  ditch  dug  by  appellee  Wal- 
ter Roman  on  the  lands  of  Minnie  Buenger  and  thereby 
restored  the  lands  west  of  the  highway  to  their  natural  con- 
dition, and  that  they  are  merely  seeking  to  maintain  the 
lands  at  their  natural  level.  The  answer  charges  that  some 
of  the  appellees  have  by  artificial  means  drained  their  lands 
into  the  slash  east  of  the  highway,  and  thereby  caused  the 
flow  of  water  upon  the  lands  of  Minnie  Buenger  to  be  un- 
natural and  excessive. 

Appellees  having  filed  a  general  replication  to  the  an- 
swer, the  cause  was  referred  to  the  master  to  take  and  re- 
port proofs  and  findings  as  to  the  law  and  facts.  The  mas- 
ter, from  the  evidence  adduced  by  the  respective  parties 
before  him,  found  that  appellees'  lands  east  of  the  highway 
are  higher  than  the  lands  of  Minnie  Buenger  west  of  the 
highway,  and  that  surface  waters  naturally  drain  from  the 
lands  of  appellees  across  the  highway  to  and  upon  the  lands 
of  Minnie  Buenger ;  that  there  is  a  slash  or  slough  on  ap- 
pellees' lands  extending  from  a  point  about  one  hundred 
feet  east  of  the  tile  in  the  public  highway  to  a  point  about 
one  mile  north  .and  east  thereof;  that  the  surface  waters 
falling  upon  appellees'  lands  naturally  drain  into  said  slash 
and  thence  westerly  through  a  natural  depression  across 
said  highway  and  through  a  natural  drain  or  water-course 
upon  and  across  the  lands  of  Minnie  Buenger,  and  that  such 
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natural  flow  has  continued  for  more  than  fifty  years  last 
past;  that  in  the  cultivation  and  improvement  of  their 
lands  adjoining  said  slash  east  of  the  highway  and  natu- 
rally draining  thereinto,  certain  ditches  or  furrows  have 
been  made  upon  the  lands  of  appellee  Elizabeth  Epping  and 
lands  owned  by  Martin  Bauer,  and  that  said  ditches  drained 
certain  low  parts  of  said  lands  along  the  line  of  the  natural 
flow  of  the  surplus  waters  falling  or  coming  thereon  into 
the  said  slash;  that  the  highway  in  question  was  laid  out 
in  1883,  and  two  or  three  years  thereafter  a  wooden  cul- 
vert was  placed  across  the  highway  opposite  the  west  end 
of  the  said  slash  or  slough  to  permit  the  waters  from  the 
slash  naturally  to  cross  said  highway  to  and  upon  the  lands 
of  Minnie  Buenger  west  of  the  road,  as  it  had  naturally 
flowed ;  that  the  said  culvert  was  insufficient  to  receive  the 
waters  naturally  drained  there,  and  about  1889  a  bridge 
of  greater  capacity,  about  four  feet  in  width  and  eighteen 
inches  in  height,  was  placed  in  the  highway  at  the  same 
place,  affording  a  larger  opening  for  the  waters  draining 
westerly;  that  about  1894  the  bridge  was  removed  and  a 
24-inch  tile  was  substituted  therefor  and  placed  across  the 
highway,  the  bottom  of  the  tile  resting  at  or  near  the  nat- 
ural surface  of  the  ground;  that  for  more  than  twenty 
years  prior  to  the  commencement  of  this  suit  all  waters 
coming  through  said  bridge  or  tile  to  the  west  side  of  the 
highway  flowed  upon  and  across  the  lands  of  Minnie  Buen- 
ger and  no  water  remained  standing  on  the  highway  or 
under  the  bridge  or  in  the  tile ;  that  for  more  than  forty 
years  prior  to  the  filing  of  the  bill  herein  a  furrow  or  ditch 
had  been  made  and  opened  from  the  westerly  end  of  the 
slough  on  appellees'  lands  to  a  point  on  the  highway  where 
the  tile  is  now  located  and  in  the  direction  of  the  natural 
flow  of  the  surface  waters,  and  said  ditch  was  kept  open 
by  Walter  Roman  on  the  lands  east  of  and  adjoining  the 
highway ;  that  no  excavating  was  done  by  appellees,  or  any 
of  them,  at  any  time  upon  the  lands  of  Minnie  Buenger 
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west  of  the  bridge,  culvert  or  tile;  that  from  1885  to  1905 
no  complaint  was  made  by  Minnie  Buenger  or  by  any  of 
the  appellants  concerning  the  action  of  the  highway  com- 
missioners in  placing  the  culvert  or  tile  across  the  highway 
but  during  all  of  such  time  they  acquiesced  in  such  action 
of  the  commissioners;  that  in  June,  1912,  the  appellants 
placed  and  deposited  in  said  water-course  upon  the  lands  of 
Minnie  Buenger  west  of  the  highway,  earth,  slag,  debris, 
etc.,  beginning  about  ten  feet  west  of  the  line  of  the  pub- 
lic highway  and  extending  thence  westerly  about  one  hun- 
dred feet,  and  by  reason  thereof  the  flow  of  the  surface 
waters  naturally  falling  and  coming  upon  the  highway  and 
the  lands  of  appellees  and  naturally  flowing  across  the  lands 
of  Minnie  Buenger  was  obstructed  and  the  waters  were 
thereby  backed  up  and  caused  to  stand  on  the  public  high- 
way and  along  the  sides  thereof  and  upon  large  portions 
of  the  lands  of  appellees  from  which  they  otherwise  would 
have  flowed,  and  said  lands  were  thereby  rendered  unfit  for 
cultivation  and  occupancy  and  said  highway  was  thereby 
damaged;  that  in  July,  1912,  appellants  again  filled  in  the 
depression,  water-course  or  ravine  through  the  lands  of 
Minnie  Buenger  with  rocks,  bricks,  slag  and  other  material, 
and  in  October,  19 12,  they  again  built  a  levee  across  the 
ravine  on  said  land  west  of  the  tile ;  that  during  the  month 
of  March,  19 13,  the  levee  was  washed  away  but  the  other 
material  placed  in  the  ravine  remained  therein,  and  caused 
the  water  which  would  have  naturally  flowed  away  from 
the  highway  to  stand  thereon  and  in  the  tile  across  the 
highway  and  upon  the  lands  of  appellees  east  of  the  high- 
way ;  that  the  water-course  upon  the  lands  of  Minnie  Buen- 
ger westerly  from  the  highway  from  year  to  year  gradu- 
ally widened  and  deepened  by  reason  of  the  natural  flow  of 
water  through  the  same,  and  appellants  are  claiming  the 
right  to  fill  up  said  ditch,  water-course  or  ravine  in  such 
manner  as  to  restore  the  bottom  thereof  to  the  same  level  it 
was  before  washing  away  and  are  contending  that  they  have 
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only  restored  such  water-course  to  such  level,  but  the  mas- 
ter finds  that  such  water-course  has  been  filled  up  to  a  point 
higher  than  the  natural  surface  of  the  earth  at  the  bottom 
of  said  ravine  or  water-course,  and  that  such  obstruction 
causes  water  to  stand  upon  the  highway  where  it  had  not 
stood  before  such  obstruction  was  placed  therein.  From 
these  findings  the  master  recommended  that  a  decree  be  en- 
tered requiring  appellants  to  remove  from  the  ravine  or 
water-course  upon  the  lands  of  Minnie  Buenger  all  slag, 
earth  or  other  material  placed  therein  and  to  restore  said 
ravine  or  water-course  to  the  condition  in  which  it  was 
before  such  substances  were  placed  therein. 

Objections  made  by  appellants  to  the  master's  findings 
were  by  him  overruled,  and  these  objections  were  renewed 
as  exceptions  when  the  report  was  filed  in  court.  Some  ad- 
ditional evidence  was  offered  by  appellants  and  heard  by 
the  chancellor  over  the  objection  of  appellees,  at  the  conclu- 
sion of  which,  at  the  request  of  appellants,  the  chancellor 
went  upon  and  viewed  the  premises,  accompanied  by  the 
solicitors  for  the  respective  parties  and  two  of  the  appel- 
lants, after  which  the  court  entered  a  decree  finding  the 
facts  substantially  as  found  by  the  master  and  perpetually 
enjoining  appellants  from  placing  any  slag  or  dirt  in  the 
ditch  on  the  land  of  Minnie  Buenger  or  otherwise  obstruct- 
ing the  same,  and  ordering  them  within  ninety  days  to  take 
and  remove  from  the  ditch  all  dirt,  slag,  debris  and  other 
material  placed  in  said  water-course  by  them,  and  that  in 
default  thereof  the  appellants  be  considered  in  contempt  of 
court  and  dealt  with  according  to  law.  From  that  decree 
the  appellants  have  prosecuted  this  appeal. 

Appellants  contend  that  the  proof  shows  (i)  that  the 
tile  through  which  the  waters  flowed  across  the  highway 
from  the  lands  of  appellees  to  the  lands  of  appellant  Minnie 
Buenger  was  placed  several  inches  below  the  natural  sur- 
face of  the  ground;  (2)  that  after  the  tile  was  placed  in 
the  highway  appellee  Walter  Roman  dug  or  caused  to  be 
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dug  upon  the  land  of  Minnie  Buenger  a  ditch  leading  west 
from  the  tile  a  distance  of  several  feet;  and  (3)  that 
some  of  the  appellees,  and  other  owners  of  lands  east  of 
the  highway  who  are  not  parties  to  the  suit,  have  within  the 
last  twenty  years,  by  artificial  ditches  and  drains,  diverted 
waters  into  the  pond  or  slough  on  appellees'  lands  which  in 
a  state  of  nature  flowed  in  a  different  direction,  and  that 
by  reason  of  these  various  acts  large  quantities  of  water 
were  cast  upon  the  lands  of  appellants  and  there  remained, 
rendering  their  lands  unfit  for  cultivation.  The  evidence 
offered  by  appellants  tended  to  prove  all  of  the  contentions 
so  made  by  them.  The  evidence  offered  by  appellees,  how- 
ever, tended  to  prove  that  the  tile  across  the  highway  was 
laid  upon  the  natural  surface  of  the  ground ;  that  the  ditch 
on  the  lands  of  Minnie  Buenger  leading  west  from  the  tile 
in  the  highway  was,  and  has  been  for  at  least  fifty  years,  a 
natural  water-course  and  has  been  deepened  solely  by  the 
action  of  the  water  flowing  through  it,  and  that  no  waters 
have  by  means  of  artificial  ditches  or  drains  been  diverted 
into  the  pond  or  slough  on  the  lands  of  appellees.  A  large 
amount  of  testimony  was  taken  bearing  upon  these  contro- 
verted questions  of  fact,  and  the  evidence  given  by  the  re- 
spective witnesses  relating  thereto  is  irreconcilable.  The 
master,  after  hearing  the  testimony,  made  express  findings 
upon  each  of  the  controverted  questions  of  fact,  based  upon 
the  testimony  of  the  witnesses  who  testified  on  behalf  of 
appellees.  The  chancellor,  after  considering  the  evidence 
taken  before  the  master,  heard  additional  evidence  and  at 
the  request  of  appellants  went  upon  and  viewed  the  prem- 
ises, and  in  addition  to  adopting  the  findings  of  the  master 
made  the  following  additional  finding  concerning  the  al- 
leged diversion  of  waters  into  the  pond  or  slough  on  the 
lands  of  appellees :  "The  court  further  finds  that  the  natu- 
ral drainage  of  the  land  of  complainant  Elizabeth  Epping, 
and  the  land  of  Martin  Bauer  adjoining  the  Epping  lands 
on  the  south,  was  always  toward  and  into  said  slash  or 


Dec '16b]  Town  op  Nameoki  v.  Buenger.  431 

slough,  and  that  the  natural  drainage  of  any  basins  or  low 
places  on  said  Epping  or  Bauer  lands  was  toward  said  slash 
or  slough,  and  that  any  plow  furrows  on  ravines  which  may 
have  heretofore,  in  the  interest  of  good  husbandry  and  for 
the  purpose  of  better  cultivating  said  lands,  been  cut  from 
any  flat  or  low  places  on  said  Epping  or  Bauer  lands  toward 
and  into  said  slash  or  slough,  were  cut  in  the  course  of 
the  natural  drainage  of  the  surplus  or  overflow  waters  from 
such  flat  or  low  places,  but  the  court  finds  that  there  are 
not  at  this  time,  and  were  not  at  the  time  of  the  filing  of 
this  suit,  any  artificial  ditches  upon  said  Epping  or  Bauer 
lands." 

We  have  carefully  considered  all  the  evidence,  and  have 
reached  the  conclusion  that  we  would  not  be  warranted  in 
reversing  the  decree  of  the  circuit  court  on  the  ground  that 
the  findings  of  fact  made  by  the  master  and  chancellor  are 
contrary  to  the  evidence.  These  findings  being  in  favor  of 
appellees,  the  relief  awarded  followed  as  a  matter  of  course. 
This  court,  in  Gillham  v.  Madison  County  Railroad  Co.  49 
III  484,  adopted  the  rule  of  the  civil  law  that  the  owner  of 
a  servient  heritage  has  no  right,  by  embankments  or  other 
artificial  means,  to  obstruct  the  natural  flow  of  the  surface 
water  from  the  dominant  heritage  and  thus  throw  it  back 
upon  the  latter,  and  this  rule  has  since  been  consistently 
followed  in  this  State.  Appellants  admit  that  they  placed 
obstructions  in  the  ditch  leading  west  from  the  tile  in  the 
highway,  and  the  finding  of  the  master  and  chancellor  that 
this  ditch  was  a  natural  water-course  and  had  not  been 
deepened  by  artificial  means  warranted  the  decree  requir- 
ing appellants  to  remove  such  obstructions  and  restraining 
them  from  further  obstructing  the  flow  of  water  through 
that  ditch. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  State  Public  Utilities  Commission  ex  rd.  Adam 
S.  Clow  et  aL  Appellees,  vs,  Edwin  Romberg,  Appel- 
lant. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6. 

L  Constitutional  law — what  determines  whether  a  statute  is 
void  as  contravening  public  policy.  Whether  an  act  of  the  legisla- 
ture is  void  because  it  contravenes  the  public  policy  of  the  State 
depends  upon  vi^hether  the  public  policy  upon  the  particular  subject 
has  been  established  by  statute  or  by  the  common  law  or  has  been 
declared  by  some  provision  of  the  State  constitution,  as  in  the  two 
former  cases  the  public  policy  may  be  changed  at  will  by  the  legis- 
lature, but  if  the  constitution  has  declared  the  public  policy  of  the 
State  with  reference  to  a  particular  subject  the  legislature  is  pow- 
erless to  change  it. 

2.  Same — section  22  of  article  4  of  the  State  constitution  does 
not  declare  a  public  policy  opposed  to  elimination  of  competition. 
Section  22  of  article  4  of  the  constitution,  prohibiting  the  grant- 
ing of  exclusive  privileges,  does  not  declare  as  the  public  policy 
of  the  State  that  no  law  shall  be  passed  by  the  legislature  or  con- 
tract made  between  individuals  the  effect  of  which  is  merely  to 
suppress  or  eliminate  competition.  {People  v.  People's  Gas  Light 
Co.  205  111.  482,  followed;  People  v.  Chicago  Gas  Trust  Co.  130 
id.  268,  and  Dunbar  v.  American  Telephone  and  Telegraph  Co. 
238  id.  456,  distinguished.) 

3.  Same — section  22  of  article  4  of  constitution  not  opposed  to 
elimination  of  competition  unless  a  monopoly  will  be  created.  The 
public  policy  of  the  State,  as  declared  by  section  22  of  article  4 
of  the  constitution,  is  not  opposed  to  the  elimination  of  competi- 
tion in  all  cases,  but  only  applies  where  a  monopoly,  in  the  sense 
in  which  that  word  was  used  in  the  common  law,  will  be  created, 
viz.,  where  competition  is  eliminated  by  conferring  upon  a  speci- 
fied person  or  corporation  the  right  to  exclude  all  others  from  en- 
gaging in  the  same  business  in  the  same  field  of  operation,  or  by 
upholding  the  validity  of  contracts  and  agreements  which  place  it 
within  the  power  of  certain  individuals  or  corporations  to  control 
production  and  fix  prjces,  thereby  resulting  in  injury  to  the  public. 

4.  Public  utilities — what  is  not  sufficient  ground  for  holding 
section  2J  of  the  Public  Utilities  act  void  as  against  public  policy. 
The  fact  that  the  common  law  or  a  former  statute  prohibited  one 
corporation  from  obtaining  control  over  another  competing  cor- 
poration through  the  purchase  of  its  stocks,  bonds  and  other  evi- 
dences of  indebtedness  is  not  a  sufficient  ground  for  holding  sec- 
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tion  27  of  the  Public  Utilities  act  void  as  contravening  the  public 
policy  of  the  State. 

5.  Same — commission  may  authorise  one  telephone  company 
to  purchase  stock  of  another  company.  The  State  has  made  pro- 
vision for  the  exercise  of  its  right  of  supervision  over  public  utili- 
ties through  the  State  Public  Utilities  Commission  and  has  em- 
powered said  commission  to  authorize  one  telephone  company  to 
purchase  a  controlling  interest  in  another  company,  provided  the 
former  company  does  not  by  such  purchase  acquire  the  right  to 
exclude  any  other  person  or  corporation  from  engaging  in  the 
telephone  business  in  the  same  field  of  operation  nor  the  power 
to  arbitrarily  limit  the  service  to  be  furnished  to  the  public  or  to 
fix  the  rates  to  be  charged. 

6.  Same — section  2y  of  Public  Utilities  act  does  not  violate  sec- 
tion 22  of  article  4  of  State  constitution.  Section  27  of  the  Pub- 
lic Utilities  act,  conferring  upon  one  public  utility,  with  the  con- 
sent of  the  Public  Utilities  Commission,  the  right  to  obtain  control 
of  another  competing  public  utility  through  the  purchase  of  stock, 
bonds  or  other  evidences  of  indebtedness,  does  not  violate  the  pub- 
lic policy  of  the  State  as  declared  by  section  22  .of  article  4  of  the 
State  constitution. 

7.  Same — meaning  of  the  term  *' public  utility,"  as  used  in  sec- 
tion  28  of  the  Public  Utilities  act.  The  term  "public  utility,"  as 
used  in  the  first  paragraph  of  section  28  of  the  Public  Utilities  act, 
means  the  plant  operated  by  a  public  utility,  and  the  section  re- 
quires that  the  franchise  to  own,  operate,  manage  or  control  the 
plant  shall  be  vested  in  a  corporation  organized  under  the  laws 
of  this  State. 

8.  Telephone  companies — interests  of  public  not  best  served 
by  competition  in  telephone  business.  The  interests  of  the  public 
are  not  best  served  by  competition  in  the  telephone  business  but 
by  the  consolidation  and  merger  of  competing  lines  and  regula- 
tion as  to  rates  and  service  by  the  State  or  some  agency  thereof. 

9.  Monopolies — right  of  individual  to  invoke  the  Federal  Anti- 
trust act.  The  enforcement  of  the  provisions  of  the  Federal  Anti- 
trust act  is  by  the  terms  of  the  act  itself  committed  to  the  Attorney 
General  of  the  United  States,  except  in  cases  where  an  individual 
can  show  some  special  damage  resulting  to  him  from  a  violation 
of  the  provisions  of  the  act. 

AppEai,  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

275  -  28 
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BuRKHAWER,  Grossberg  &  NEWFIEI.D.  for  appellant. 

RosENTHAi,  &  Hamuli.,  (John  P.  Wiwon,  and  Chas. 
H.  Hamix,!,,  of  counsel,)  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  September  20,  191 5,  the  Atlantic  and  Pacific  Tele- 
phone and  Telegraph  Company,  (hereinafter  referred  to  as 
the  Atlantic  and  Pacific  Company,)  and  certain  individuals 
as  a  committee  representing  certain  stockholders  and  bond- 
holders of  the  Inter-State  Independent  Telephone  and  Tele- 
graph Company  (hereinafter  referred  to  as  the  Inter-State 
Company)  and  bondholders  of  the  Northwestern  Telephone 
Company,  filed  their  joint  petition  with  the  State  Public 
Utilities  Commission  praying  that  said  commission  grant 
leave  to  the  Atlantic  and  Pacific  Company  to  purchase,  and 
leave  to  said  committee  and  the  stockholders  and  bondhold- 
ers represented  by  them  to  sell  and  deliver  to  the  Atlantic 
and  Pacific  Company,  certain  shares  of  the  capital  stock  and 
certain  bonds  and  equipment  trust  notes  of  the  Inter-State 
Company  and  certain  bonds  of  the  Northwestern  Telephone 
Company.  Subsequently  the  American  Telephone  and  Tele- 
graph Company  (hereinafter  referred  to  as  the  American 
Company)  filed  its  petition  setting  forth  that  it  is  a  corpo- 
ration organized  under  the  laws  of  the  State  of  New  York; 
that  it  owns  all  of  the  capital  stock  of  the  Atlantic  and  Pa- 
cific Company ;  that  it  has  power  to  operate,  and  does  oper- 
ate, long  distance  telephone  lines  in  Illinois  and  other  States, 
and  owns  a  large  number  of  shares  of  stock  in  other  tele- 
phone companies  engaged  in  the  transmission  of  local  tele- 
phone messages ;  that  the  proposed  purchase  of  the  shares 
of  stock,  bonds  and  equipment  trust  notes  of  the  Inter-State 
Company  and  of  the  bonds  of  the  Northwestern  Telephone 
Company  by  the  Atlantic  and  Pacific  Company  is  at  the 
direction  and  for  the  use  of  the  American  Company,  it  be- 
ing the  intention,  subject  to  the  regulations  of  the  commis- 
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sion,  to  incorporate  parts  of  the  physical  property  of  the 
Inter-State  Company  with  the  physical  property  of  some 
one  or  more  of  the  subsidiary  companies  of  the  American 
Company.  The  prayer  of  the  supplemental  petition  was 
that  the  application  of  the  Atlantic  and  Pacific  Company  for 
leave  to  purchase  shares  of  stock  and  securities  of  the  Inter- 
State  Company  and  bonds  of  the  Northwestern  Telephone 
Company  be  treated  as  an  application  on  behalf  of  the 
American  Company. 

The  Atlantic  and  Pacific  Company  is  a  corporation  or- 
ganized under  the  laws  of  New  Jersey,  is  affiliated  with  the 
American  Company  and  is  part  of  the  Bell  system.  The 
Inter-State  Company  is  also  a  corporation  organized  under 
the  laws  of  New  Jersey.  The  Inter-State  Company  owns 
all  of  the  property  of  the  Northwestern  Telephone  Com- 
pany, subject  to  the  lien  of  a  trust  deed  securing  bonds  of 
the  Northwestern  Company.  Some  time  prior  to  August 
I,  19 1 2,  the  American  Company,  controlling  the  Bell  sys- 
tem, or  some  one  of  its  subsidiary  companies,  acquired  a 
majority  of  the  shares  of  the  capital  stock  of  the  Inter-State 
Company  and  a  majority  of  the  bonds  and  equipment  trust 
notes  of  that  company.  The  Inter-State  Company  is  en- 
gaged in  the  business  of  operating  telephone  lines  and  ex- 
changes in  many  cities  and  towns  in  the  northern  half  of 
Illinois  in  competition  with  the  Bell  system.  For  a  num- 
ber of  years  it  has  been  operating  at  a  loss  and  has  been 
unable  to  meet  its  obligations  as  they  have  matured  or  to 
furnish  adequate  service  to  the  public.  A  bill  having  been 
filed  in  one  of  the  United  States  district  courts  on  behalf 
of  the  holders  of  equipment  trust  notes  issued  by  the  Inter- 
State  Company,  charging  that  the  Inter-State  Company  was 
insolvent  and  praying  for  the  appointment  of  a  receiver, 
certain  of  the  stockholders  of  the  Inter-State  Company  or- 
ganized themselves  into  a  committee  and  opened  negotia- 
tions with  the  American  Company  with  a  view  to  ascertain- 
ing whether  the  American  Company  would  purchase  for 
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itself  or  on  behalf  of  some  of  its  subsidiary  companies  the 
shares  of  stock  and  the  bonds  and  equipment  trust  notes 
not  then  held  by  or  for  it.  After  several  months  of  negoti- 
ations the  Atlantic  and  Pacific  Company,  a  subsidiary  of  the 
American  Company,  submitted  a  written  offer  to  said  com- 
mittee for  the  consideration  of  the  holders  of  the  stock  and 
securities  of  the  Inter-State  Company,  proposing  to  purchase 
( I )  all  or  not  less  than  ninety  per  cent  of  the  outstanding 
bonds  of  the  Inter-State  Company  not  owned  by  the  Ameri- 
can Company  or  its  subsidiary  companies  at  forty-six  per 
cent  of  their  par  value;  (2)  all  or  not  less  than  ninety 
per  cent  of  the  outstanding  capital  stock  of  the  Inter-State 
Company  not  owned  by  the  American  Company  or  its  sub- 
sidiary companies  at  four  per  cent  of  the  par  value  thereof ; 
(3)  all  or  not  less  than  ninety  per  cent  of  the  outstand- 
ing equipment  notes  issued  by  the  Inter-State  Company  not 
owned  by  the  American  Company  or  its  subsidiary  com- 
panies at  seventy  per  cent  of  the  par  value;  and  (4)  all  or 
not  less  than  ninety  per  cent  of  the  outstanding  bonds  of  the 
Northwestern  Telephone  Company  not  owned  by  the  Ameri- 
can Company  or  its  subsidiary  companies  at  forty-six  per 
cent  of  the  par  value ;  provided,  however,  that  the  proposed 
purchase  should  receive  the  approval  of  all  Federal,  State 
and  municipal  authorities  whose  consent  to  the  transaction 
should,  in  the  opinion  of  the  purchaser,  be  desirable;  and 
provided  further,  that  said  securities,  upon  delivery  to  the 
purchaser,  should  be  accompanied  by  resignations  of  the 
directors  and  other  officers  of  the  Inter-State  Company,  to 
take  effect  upon  their  acceptance. 

The  committee  submitted  the  proposal  to  the  holders  of 
the  bonds,  stocks  and  equipment  trust  notes  and  advised  the 
acceptance  of  the  offer  and  the  deposit  of  the  shares  of 
stock  and  securities  with  the  Northern  Trust  Company  for 
delivery  by  the  committee  to  the  Atlantic  and  Pacific  Com- 
pany. Thereafter  approximately  eighty-five  per  cent  of  the 
bonds,  eighty-six  per  cent  of  the  shares  of  stock  and  ninety- 
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eight  per  cent  of  the  equipment  trust  notes  of  the  Inter- 
State  Company  not  already  held  by  or  in  the  interest  of  the 
American  Company,  and  ninety-three  per  cent  of  the  bonds 
of  the  Northwestern  Company,  were  deposited  with  the 
Northern  Trust  Company  for  delivery  by  the  committee  to 
the  Atlantic  and  Pacific  Company  upon  the  terms  stated 
in  the  offer  made  by  that  company.  Edwin  Romberg,  the 
owner  of  fourteen  bonds  of  the  Inter-State  Company  and 
the  holder  in  trust  of  two  other  bonds  of  that  company,  each 
bond  being  of  the  par  value  of  $1000,  refused  to  accept  the 
offer  for  the  purchase  of  the  bonds  owned  and  controlled  by 
him.  The  Atlantic  and  Pacific  Company  thereafter  waived 
the  requirement  that  at  least  ninety  per  cent  of  each  class 
of  securities  must  be  tendered,  and  offered  to  accept  such 
shares  of  stock  and  securities  as  were  on  deposit  with  the 
Northern  Trust  Company  on  May  27,  191 5. 

Various  telephone  companies  filed  intervening  petitions, 
setting  up  contracts  for  telephone  connections  with  the  Inter- 
State  Company  and  praying  that  their  rights  under  such 
contracts  be  protected  by  the  commission  in  case  the  prayer 
of  the  petition  should  be  granted.  Romberg  filed  objections 
to  the  petition,  based  upon  the  ground  that  the  ultimate  ob- 
ject of  the  proposed  purchase  is  the  creation  and  perpetu- 
ation of  a  monopoly  in  the  telephone  business  in  the  terri- 
tory in  which  the  Inter-State  Company  and  the  Bell  system 
are  now  both  operating. 

The  respective  parties  offered  evidence  before  the  com- 
mission, after  considering  which  the  commission  entered  an 
order  finding  the  facts  as  above  set  forth  and  that  it  is 
to  the  best  interests  of  the  Inter-State  Company  and  the 
telephone-using  public  and  of  the  people  of  the  State  of 
Illinois  that  the  prayer  of  the  original  and  supplemental  peti- 
tions be  granted  on  the  terms  and  conditions  specified  in 
the  order.  The  order  granted  leave  to  the  Atlantic  and 
Pacific  Company  to  purchase  the  outstanding  stock,  bonds 
and  equipment  trust  notes  of  the  Inter-State  Company  and 
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the  bonds  of  the  Northwestern  Telephone  Company  at  the 
price  stated  in  the  offer  made  by  it,  and  authorized  the  At- 
lantic and  Pacific  Company  to  sell  and  transfer  the  same 
to  the  American  Company,  and  authorized  the  latter  com- 
pany to  hold,  own  and  control  such  bonds,  stock  and  notes; 
provided,  however,  that  until  the  further  order  of  the  com- 
mission the  Inter-State  Company  shall  continue  as  a  sepa- 
rate corporate  entity  and  shall  be  operated  as  such  and  shall 
keep  up  its  equipment  so  as  to  provide  adequate  service; 
and  provided  further,  that  all  existing  contracts  between 
the  Inter-State  Company  and  other  companies  shall  be  fully 
kept  and  performed,  together  with  the  division  of  business, 
rates,  tolls  and  charges  and  the  routing  of  messages  as  pro- 
vided in  such  contracts  or  by*  existing  methods  of  handling 
business,  all  of  which  shall  continue  as  they  now  exist ;.  pro- 
vided, however,  that  if  any  portion  of  the  lines  or  plant  of 
said  Inter-State  Company  (toll  lines  excluded)  shall  become 
so  impaired  that  adequate  service  thereover  shall  be  impos- 
sible, the  Atlantic  and  Pacific  Company  may  provide  sub- 
stitutes therefor,  similar  in  quality  and  quantity,  which  will 
permit  such  service  to  be  furnished  the  same  as  it  would 
be  furnished  under  existing  contracts  or  methods  of  doing 
business  if  the  lines  of  the  Inter-State  Company  were  used. 
The  order  stated  that  it  was  entered  upon  the  further  con- 
dition that  the  money  expended  by  the  Atlantic  and  Pacific 
Company  and  the  American  Company  in  purchasing  the 
stocks  and  securities  above  described  should  not  be  consid- 
ered as  an  expenditure  of  capital  funds,  and  that  neither  of 
said  companies,  its  successors,  lessees  or  assigns,  shall  at 
any  time  issue  stocks,  bonds  or  other  evidences  of  indebted- 
ness for  the  purpose  of  reimbursing  its  treasury  for  the 
money  expended  in  the  purchase  of  said  stocks  and  securi- 
ties. It  was  further  provided  that  the  order  should  not  be^ 
come  effective  unless  the  Atlantic  and  Pacific  Company  and 
the  American  Company  should  within  ten  days  notify  the 
commission,  in  writing,  of  their  acceptance  of  all  the  terms 
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and  conditions  of  the  order.  The  commission  retained  ju- 
risdiction of  the  subject  matter  and  of  the  parties  to  enter 
hereafter  such  order  with  reference  to  the  control  or  dis- 
position of  the  Inter-State  Company  as  may  be  within  the 
jurisdiction  of  the  commission  and  as  circumstances  may 
require.  Romberg  alone  prosecuted  an  appeal  to  the  circuit 
court  of  Sangamon  county,  where  the  order  of  the  commis- 
sion was  affirmed,  and  he  has  prosecuted  a  further  appeal 
to  this  court. 

Section  27  of  the  State  Public  Utilities  act  provides  in 
part :  "With  the  consent  and  approval  of  the  commission, 
a  public  utility  may  purchase,  acquire,  take,  or  hold  stock, 
stock  certificates,  bonds,  notes  or  other  evidences  of  in- 
debtedness of  another  public  utility."  (Kurd's  Stat.  1916, 
p.  2027.)  It  is  by  virtue  of  this  provision  of  the  stat- 
utes that  the  Atlantic  and  Pacific  Company  or  the  American 
Company  has  acquired  the  right,  with  the  consent  and  ap- 
proval of  the  State  Public  Utilities  Commission,  to  purchase 
the  stock,  bonds  or  other  evidences  of  indebtedness  of  a 
competing  public  utility,  if  such  right  exists. 

Appellant  contends  that  said  section  27,  in  so  far  as  it 
purports  to  confer  upon  one  public  utility  the  right  to  obtain 
control  of  another  competing  public  utility  through  the  pur- 
chase of  its  stock,  bonds  and  other  evidence  of  indebtedness, 
contravenes  the  public  policy  of  this  State  and  is  therefore 
void.  Whether  an  act  of  the  legislature  is  void  because  it 
contravenes  the  public  policy  of  the  State  depends  upon 
whether  the  public  policy  upon  the  particular  subject  has 
been  established  by  statute  or  is  a  part  of  the  common  law 
or  has  been  declared  by  some  provision  of  the  State  consti- 
tution. If  it  exists  merely  by  virtue  of  some  statute  or  the 
common  law  it  may  be  changed  by  the  legislature  at  will. 
If  the  constitution  has  declared  the  public  policy  pf  the  State 
with  reference  to  the  particular  subject  the  legislature  is 
powerless  to  change  it.  The  fact  that  the  common  law  or 
some  former  statute  prohibited  one  public  utility  from  ob- 
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taining  control  over  another  competing  public  utility  through 
the  purchase  of  its  stocks,  bonds  and  other  evidences  of  in- 
debtedness is  therefore  not  a  sufficient  ground  for  holding 
that  the  provision  of  said  section  27  above  quoted  is  void 
because  it  contravenes  the  public  policy  of  the  State. 

Appellant  contends,  however,  that  section  22  of  article  4 
of  the  State  constitution,  which  provides  that  the  General 
Assembly  shall  not  pass  local  or  special  laws  "granting  to 
any  corporation,  association  or  individual  any  special  or  ex- 
clusive privilege,  immunity  or  franchise  whatever,"  consti- 
tutes a  clear  declaration  that  the  public  policy  of  the  State 
is  opposed  to  monopolies,  and  that  an  act  of  the  legislature 
attempting  to  authorize  and  legalize  the  elimination  of  com- 
petition is  therefore  unconstitutional  and  void.  In  support 
of  this  contention  the  appellant  relies  upon  certain  language 
used  in  People  v.  Chicago  Gas  Trust  Co,  130  111.  268,  and 
Dunbar  v.  American  Telephone  and  Telegraph  Co,  238  id. 
456.  In  the  first  of  these  cases  it  appeared  that  the  Chicago 
Gas  Trust  Company  had  been  organized  under  the  general 
Incorporation  act  of  this  State  for  the  express  purpose, 
among  others,  as  stated  in  its  articles  of  association,  of 
purchasing  and  holding  the  capital  stock  of  any  gas  or  elec- 
tric company  or  companies  in  the  city  of  Chicago  or  else- 
where in  the  State  of  Illinois,  and  that  after  its  organization 
it  proceeded  to  acquire  the  shares  of  stock  of  each  of  the 
gas  companies  then  furnishing  gas  to  the  city  of  Chicago 
and  its  inhabitants.  We  held  that  this  action  on  the  part 
of  the  Chicago  Gas  Trust  Company  was  illegal  on  two 
grounds :  First,  because  the  legislature  had  not  conferred 
upon  corporations  organized  under  the  general  Incorpora- 
tion act  for  some  purpose  specified  in  that  act  the  power 
to  purchase  and  hold  shares  of  stock  of  other  corporations; 
and  second,  because,  by  the  common  law,  contracts  having 
a  tendency  to  create  monopolies  were  void,  and  the  general 
Incorporation  act,  which  provides  that  corporations  may  be 
formed  in  the  manner  provided  by  the  act  for  any  lawful 
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purpose,  except  certain  specified  purposes,  did  not  authorize 
the  organization  of  a  corporation  for  the  purpose  of  pur- 
chasing and  holding  the  capital  stock  of  all  other  corpora- 
tions engaged  in  the  same  kind  of  business  in  the  city  of 
Chicago  or  elsewhere  in  the  State  of  Illinois,  as  that  was 
not  a  lawful  purpose.  That  part  of  the  opinion  upon  which 
appellant  relies  is  as  follows : 

"We  have  been  referred  to  more  than  fifty  special  char- 
ters granted  by  the  legislature  of  this  State  in  the  years 
1853,  1854,  1855,  1857,  1859,  1861,  1865,  1867  and  1869 
to  gas  companies  in  various  cities  and  towns  in  the  State, 
each  one  of  which  confers  the  exclusive  privilege  of  laying 
gas  pipes  in  the  streets  for  a  number  of  years.  But  when 
the  constitution  of  1870  was  adopted,  it  provided,  in  sec- 
tion 22  of  article  4,  that  the  General  Assembly  should  pass 
no  local  or  special  law  for  'granting  to  any  corporation,  as- 
sociation or  individual  any  special  or  exclusive  privilege,  im- 
munity or  franchise  whatever,'  and  in  section  i  of  article  11, 
that  *no  corporation  shall  be  created  by  special  laws,  *  *  * 
but  the  General  Assembly  shall  provide,  by  general  laws,  for 
the  organization  of  all  corporations  hereafter  to  be  created.' 
Manifestly,  the  constitution  of  1870  reversed  the  old  policy 
of  granting  exclusive  privileges  to  gas  companies.  After 
1870  the  public  policy  of  the  State  was  against  the  granting 
of  exclusive  privileges  to  corporations  of  any  kind.  The 
general  Incorporation  act  of  1872  was  passed  in  pursuance 
of  section  i  of  article  11.  The  prohibition  of  special  char- 
ters granting  exclusive  privileges,  and  the  authorization  of 
incorporations  under  a  general  law,  followed  by  the  passage 
of  such  a  law,  put  the  people  of  this  State  on  record  as  be- 
ing opposed  to  the  creation  of  monopolies  of  all  kinds.  But 
of  what  avail  is  it  that  any  number  of  gas  companies  may 
be  formed  under  the  general  Incorporation  law  if  a  giant 
trust  company  can  be  clothed  with  the  power  of  buying  up 
and  holding  the  stock  and  property  of  such  companies,  and, 
through  the  control  thereby  attained,  can  direct  all  their 
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operations  and  weld  them  into  one  huge  combination?  The 
several  privileges  or  franchises  intended  to  be  exercised  by 
a  number  of  companies  are  thus  vested  exclusively  in  a 
single  corporation.  To  create  one  corporation  for  the  ex- 
press purpose  of  enabling  it  to  control  all  the  corporations 
engaged  in  a  certain  kind  of  business^  and  particularly  a 
business  of  a  public  character,  is  not  only  opposed  to  the 
public  policy  of  the  State  but  is  in  contravention  of  the 
spirit,  if  not  the  letter,  of  the  constitution.  That  the  exer- 
cise of  the  power  attempted  to  be  conferred  upon  the  ap- 
pellee company  must  result  in  the  creation  of  a  monopoly 
results  from  the  very  nature  of  the  power  itself.  ♦  *  * 
Suppose  that  after  appellee  had  purchased  and  become  the 
holder  of  the  majority  of  shares  of  stock  of  the  four  com- 
,  panics  in  Chicago  another  corporation  had  been  organized 
with  the  same  object  in  view, — that  is  to  say,  for  the  pur- 
pose of  purchasing  and  holding  a  majority  of  the  shares  of 
stock  of  the  gas  companies  in  Chicago.  There  being  only 
four  of  such  companies,  what  would  there  be  for  the  cor- 
poration last  formed  to  do  ?  ,  It  could  not  carry  out  the  ob- 
ject  of  its  creation,  because  the  stock  it  was  formed  to  buy 
was  already  owned  by  an  existing  corporation.  Hence  to 
grant  to  the  appellee  the  privilege  of  purchasing  and  holding 
the  capital  stock  of  any  gas  company  in  Chicago  is  to  grant 
to  it  a  privilege  which  is  exclusive  in  its  character.  It  is 
making  use  of  the  general  Incorporation  law  to  secure  a 
special  'privilege,  immunity  or  franchise.'  It  is  obtaining 
a  special  charter,  under  the  cover  and  through  the  machinery 
of  that  law,  for  a  purpose  forbidden  by  the  constitution.  To 
create  one  corporation  that  it  may  destroy  the  energies  of 
all  other  corporations  of  a  given  kind  and  suck  their  life 
blood  out  of  them  is  not  a  'lawful  purpose.'  " 

Afterwards,  in  1897,  the  legislature  passed  an  act  au- 
thorizing the  consolidation  and  merger  into  one  corporation 
of  all  gas  companies  organized  in  this  State  doing  busi- 
ness in  the  same  city,  town  or  village.     (Kurd's  Stat.  19 16, 
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p.  687.)  A  merger,  under  the  provisions  of  this  act,  of  the 
gas  companies  doing  business  in  Chicago  was  attacked  but 
was  held  valid  in  People  v.  People's  Gas  Light  Co.  205  111. 
482,  it  being  there  held  that  the  act  of  1897,  under  which 
the  gas  companies  were  merged  into  one  corporation,  is  not 
in  violation  of  section  22  of  article  4  of  the  constitution, 
and  that  as  section  1 1  of  the  act  provides  that  the  corpo- 
ration into  which  any  companies  are  merged  shall  not  in- 
crease the  price  charged  for  gas  of  the  quality  furnished  to 
consumers  during  any  part  of  the  year  immediately  preced- 
ing such  consolidation  and  merger  and  shall  furnish  gas  to 
consumers  as  good  in  quality  as  that  furnished  previous  to 
the  consolidation  and  merger,  and  as  section  12  provides 
for  the  infliction  of  penalties  for  the  violation  of  the  pro- 
visions of  section  11  and  the  recovery  of  damages  by  any 
person  injured  thereby,  the  act  neither  promotes  nor  creates 
a  monopoly. 

The  Dunbar  case,  supra,  presented  the  question  whether 
one  corporation  organized  for  a  lawful  purpose  could  legally 
purchase  a  majority  of  the  shares  of  stock  of  a  competing 
company,  and  in  holding  that  it  could  not,  the  rules  of  law 
applied  in  People  v.  Chicago  Gas  Trust  Co,  supra,  were  fol- 
lowed. That  part  of  the  opinion  upon  which  appellant  re- 
lies is  as  follows :  "The  public  policy  of  the  State  on  any 
question  is  to  be  sought  for  in  the  constitution  and  legisla- 
tion as  interpreted  and  expounded  by  the  courts.  Section  22 
of  article  4  of  the  constitution  of  1870  provides  that  the 
General  Assembly  shall  pass  no  local  or  special  law  for 
'granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege,  immunity  or  franchise  what- 
ever.' This  is  a  clear  declaration  that  the  public  policy  of 
this  State  is  opposed  to  all  exclusive  and  monopolistic  fran- 
chises and  powers,  of  whatsoever  kind  or  character." 

That  it  was  not  the  intention  of  this  court  in  either  of 
the  cases  relied  upon  by  appellant  to  announce  the  doctrine 
that  section  22  of  article  4  of  the  constitution  had  declared 
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as  the  public  policy  of  the  State  that  no  law  should  be  passed 
by  the  legislature  or  contract  made  between  individuals  the 
effect  of  which  would  be  to  suppress  or  eliminate  competi- 
tion is  evident  from  the  decision  rendered  in  People  v.  Peo- 
ple's Gas  Light  Co,  supra,  and  other  cases  in  which  the 
question  was  directly  involved  and  expressly  decided.  In 
Venner  v.  Chicago  City  Railway  Co.  258  111.  523,  we  upheld 
an  agreement  made  under  and  by  virtue  of  an  ordinance  of 
the  city  of  Chicago,  the  effect  of  which  was  to  place  the 
joint  operation  of  all  the  surface  lines  of  street  railway  in 
the  city  of  Chicago  under  a  single  management,  notwith- 
standing the  fact  that  one  of  the  results  of  unified  operation 
would  be  to  eliminate  competition.  We  there  held  that  the 
city  council  has  the  right  to  declare  whether  the  operation 
of  street  railways  in  the  streets  of  a  city  shall  be  competi- 
tive or  monopolistic,  and  this  holding  was  approved  and  fol- 
lowed in  People  v.  City  of  Chicago,  270  111.  188.  Again,  in 
Union  Trust  and  Savings  Bank  v.  Telephone  Co.  258  111. 
202,  we  said :  "The  courts  have  declared  the  public  policy 
of  the  State,  in  accordance  with  the  common  law,  to  be 
opposed  to  such  contracts  which  tend  to  put  the  power  to 
render  public  service  in  the  hands  of  one  corporation  and  to 
take  it  away  from  all  others.  The  legislature  has  the  power 
to  change  this  policy.  It  is  a  legislative  question  whether 
the  public  interest  will  be  promoted  by  monopolistic  rather 
than  competitive  service." 

The  public  policy  of  the  State,  as  declared  by  section  22 
of  article  4  of  the  constitution,  is  not  opposed  to  the  elimi- 
nation of  competition  in  all  cases,  but  only  applies  where  a 
monopoly,  in  the  sense  in  which  that  word  was  used  in  the 
common  law,  would  be  thereby  created,  viz.,  where  compe- 
tition is  eliminated  by  conferring  upon  a  specified  person  or 
corporation  the  right  to  exclude  all  others  from  engaging 
in  the  same  business  in  the  same  field  of  operation,  or  by 
upholding  the  validity  of  contracts  and  agreements  which 
place  it  within  the  power  of  certain  individuals  or  corpora- 
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tions  to  control  production  and  fix  prices,  thereby  resulting 
in  injury  to  the  public.  No  such  consequences  can  follow 
the  purchase  by  the  American  Company  of  a  controlling  in- 
terest in  the  Inter-State  Company  under  the  authority  con- 
ferred upon  it  by  the  State  Public  Utilities  act.  The  Ameri- 
can Company  will  not  by  this  purchase  acquire  the  right  to 
exclude  any  other  person  or  corporation  from  engaging  in 
the  telephone  business  in  the  same  field  of  operation,  nor 
will  it  be  within  its  power  to  arbitrarily  limit  the  service  to 
be  furnished  to  the  public  or  fix  the  rates  to  be  charged  for 
the  service  rendered.  The  State  possesses  the  right  to  exer- 
cise supervision  over  public  utilities  with  reference  to  such 
matters,  and  has  made  provision  for  the  exercise  of  such 
right  through  the  State  Public  Utilities  Commission.  In- 
stead of  resulting  in  injury  to  the  public,  the  tendency  of 
the  elimination  of  the  Inter-State  Company  as  a  competitor 
of  the  Bell  system  would  be  to  benefit  the  public.  As  we 
said  in  Union  Trust  and  Savings  Bank  v.  Telephone  Co. 
supra:  "It  is  the  possibility  of  connection  with  a  large 
number  of  instruments  that  gives  usefulness  to  the  system. 
The  use  of  the  telephone  has  come  to  be  quite  generally 
regarded  not  as  a  luxury  or  convenience  but  a  necessity,  and 
it  is  essential  to  the  greatest  public  convenience  that  all  users 
of  telephones  should  be  able  to  secure,  as  nearly  as  possible, 
direct  connection  with  all  other  users."  To  the  same  effect 
is  State  Public  Utilities  Com.  v.  Noble,  (ante,  p.  121.) 
The  interests  of  the  public  are  not  best  served  by  competi- 
tion in  the  telephone  business,  but  by  the  consolidation  and 
merger  of  competing  lines  and  regulation  as  to  rates  and 
service  by  the  State  or  some  agency  thereof. 

In  our  opinion  one  of  the  purposes  of  the  provision  of 
section  27  of  the  State  Public  Utilities  act  above  quoted  was 
to  afford  relief  to  the  public  where  such  a  state  of  facts  ex- 
ists as  was  disclosed  to  the  commission  in  this  case ;  that  thev 
provision  applies  to  competing  as  well  as  non-competing 
'  public  utilities,  and  that  in  so  far  as  it  purports  to  confer 
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upon  one  public  utility  the  right  to  obtain  control  of  an- 
other competing  public  utility  through  the  purchase  of  stock, 
bonds  and  other  evidences  of  indebtedness,  it  is  not  in  vio- 
lation of  the  public  policy  of  this  State  as  declared  by  sec- 
tion 22  of  article  4  of  the  State  constitution. 

It  is  also  urged  that  the  purchase  of  the  stock,  bonds 
and  securities  of  the  Inter-State  Company  by  a  competing 
company  violates  the  Federal  Anti-trust  law.  Appellant  is 
in  no  position  to  invoke  the  Federal  Anti-trust  act  in  this 
case.  The  enforcement  of  the  provisions  of  that  act  is  by 
the  terms  of  the  act  itself  committed  to  the  Attorney  Gen- 
eral of  the  United  States,  except  in  cases  where  an  individ- 
ual can  show  some  special  damage  resulting  to  him  from  a 
violation  of  the  provisions  of  the  act.  (Minnesota  v.  North- 
ern Securities  Co.  194  U.  S.  48 ;  Wilder  Manf.  Co.  v.  Corn 
Products  Co.  236  id.  165.)  Appellant  has  shown  no  special 
damage  resulting  to  him  from  the  purchase  by  the  American 
Company  of  stock  and  bonds  of  the  Inter-State  Company 
from  persons  other  than  appellant,  and  the  question  whether 
the  transaction  violates  the  Federal  Anti-trust  act  cannot  be 
determined  in  this  suit. 

It  is  finally  contended  that  section  28  of  the  State  Pub- 
lic Utilities  act  prohibits  the  Atlantic  and  Pacific  Company 
and  the  American  Company,  both  of  which  are  foreign  cor- 
porations, from  purchasing  a  majority  of  the  stock  and  se- 
curities of  the  Inter-State  Company  and  thereby  obtaining 
control  of  that  company.    That  section  is  as  follows : 

"No  franchise,  license,  permit  or  right  to  own,  operate, 
manage  or  control  any  public  utility,  except  common  car- 
riers engaged  in  inter-State  commerce,  shall  be  hereafter 
granted  or  transferred  to  any  grantee  or  transferee  other 
than  a  corporation  duly  incorporated  under  the  laws  of 
this  State. 

"No  public  utility  shall  be  in  any  manner  exempt  from 
the  provisions  of  this  act  because  or  by  virtue  of  the  fact 
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that  it  may  be  or  may  have  been  incorporated  or  organized 
under  the  laws  of  another  State,  or  of  the  United  States, 
or  of  a  foreign  country." 

Notwithstanding  the  fact  that  by  section  lo  of  the  act 
the  term  "public  utility,"  when  used  in  the  act,  is  declared  to 
mean  "every  corporation,  company,  association,  joint  stock 
company  or  association,  firm,  partnership  or  individual"  en- 
gaged in  certain  lines  of  business,  it  is  evident  that  the 
term  as  used  in  the  first  paragraph  of  said  section  28  can 
not  be  given  such  meaning.  If  the  term  as  there  used  be 
given  the  meaning  declared  by  section  10,  the  section  would, 
in  effect,  provide  that  no  franchise,  license,  permit  or  right 
to  own,  operate,  manage  or  control  any  corporation,  etc.,  or 
individual  engaged  in  the  lines  of  business  specified,  should 
be  granted  or  transferred  to  any  other  than  a  corporation 
organized  under  the  laws  of  this  State.  The  term  "public 
utility,"  as  used  in  the  first  paragraph  of  section  28,  evi- 
dently means  the  plant  operated  by  a  public  utility,  and  the 
section  requires  that  the  franchise  to  own,  operate,  manage 
or  control  the  plant  shall  be  vested  in  a  corporation  organ- 
ized under  the  laws  of  this  State.  The  purchase  by  the 
American  Company  of  a  majority  of  the  shares  of  stock 
and  securities  of  the  Inter-State  Company  has  not  divested 
and  can  not  divest  the  Inter-State  Company  of  its  franchise 
to  own,  operate,  manage  or  control  its  plant.  The  order 
of  the  commission  expressly  preserves  the  integrity  of  the 
Inter-State  Company  and  its  franchise  rights.  There  is 
therefore  nothing  in  this  transaction  which  violates  the  pro- 
visions of  section  28  of  the  State  Public  Utilities  act. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Prank  S.  Burns,  Appellant,  vs.  W.  R  Curran  et  al. 

Appellees. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipid. 

1.  EjECTMEKT — when  title  need  not  be  traced  to  common  source 
or  to  the  government.  Where  the  plaintiff  in  ejectment  makes  a 
prima  facie  case  by  proof  of  possession  under  a  deed  he  need  not 
trace  his  title  to  a  common  source  nor  to  the  government,  but 
where  there  is  no  proof  of  possession  and  no  proof  of  title  from  a 
common  source  the  plaintiff  must  prove  title  from  the  government 

2.  Same — what  necessary  to  prove  county  invested  with  title  to 
swamp  land.  All  swamp  and  overflowed  land  was  granted  to  the 
counties  by  the  State  in  1852,  and  all  that  is  necessary  to  invest 
the  county  with  the  title  is  to  prove  that  the  land  is  overflowed 
land,  and  not  that  it  has  been  classified  as  swamp  land. 

3.  Same — when  a  deed  by  chairman  of  board  of  supervisors  is 
sufficient.  A  deed  to  swamp  or  overflowed  lands  executed  by  the 
chairman  of  the  board  of  supervisors  of  the  county  is  sufficient  if 
it  recites  the  authority  given  by  the  board  and  that  the  deed  is  in 
execution  of  the  power. 

4.  Same — mere  possession  sufficient  to  warrant  recovery  where 
defendant  shows  no  better  title.  Ejectment  is  a  possessory  action, 
and  possession,  even  without  a  deed,  is  presumptive  evidence  of  a 
fee,  and  is  sufficient  to  warrant  a  recovery  unless  the  defendant 
shows  a  better  title. 

5.  Same — possession  under  a  deed  or  paper  purporting  to  be  a 
deed  is  co-extensive  with  description  in  such  instrument.  A  party 
who  enters  into  possession  of  land  under  a  conveyance,  even  from 
a  party  having  no  title  to  convey,  or  under  a  paper  purporting  to 
be  a  deed  but  having  no  seal,  is  presumed  to  enter  according  to 
the  description  of  such  conveyance  or  paper,  and  his  occupancy  of 
part,  claiming  the  whole,  is  construed  as  a  possession  of  the  en- 
tire tract  which  the  instrument  purports  to  convey. 

6.  Same — plea  of  not  guilty  admits  possession  in  defendant  at 
beginning  of  suit.  The  defendant  in  an  ejectment  suit  by  a  plea 
of  not  guilty  admits  his  possession  of  the  land  at  the  beginning 
of  the  suit. 

7.  Same — question  of  abandonment  is  one  of  intention.  The 
question  of  abandonment  is  one  of  intention,  to  be  determined  from 
the  evidence,  and  there  is  no  abandonment  unless  the  premises  are 
left  with  an  intention  of  not  again  resuming  possession. 
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8.  Same — when  the  defendant  must  make  affirmative  proof  of 
abandonment  by  plaintifF,  Where  the  plaintiff  in  an  ejectment  suit 
has  proven  a  prima  facie  title,  it  is  incumbent  upon  the  defendant, 
on  a  claim  of  abandonment,  to  make  it  appear  affirmatively  that 
such  title  had  been  abandoned  by  leaving  the  land  with  no  inten- 
tion of  returning. 

Appeai*  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Ci*YDE  E.  Stone,  Judge,  presiding. 

Keithi^Ey  &  KEITHI.EY,  for  appellant. 

Stevens,  Mii.i.er  &  Ei^uott,  and  Rai^ph  Dempsey, 
for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant  brought  this  action  of  ejectment  against 
the  appellees  to  recover  possession  of  the  west  half  of  .sec- 
tion 5,  township  6,  range  6,  in  Peoria  county.  The  defend- 
ants jointly  pleaded  not  guilty.  One  of  the  defendants,  the 
Banner  Special  Drainage  and  Levee  District,  filed  a  sepa- 
rate plea,  alleging  that  by  virtue  of  a  quit-claim  deed  dated 
August  I,  1912,  executed  by  the  defendant  W.  R.  Curran 
and  wife,  it  became  the  owner  and  possessed  of  a  strip 
200  feet  wide  extending  across  said  land  and  became  the 
owner  of  a  perpetual  easement  in  the  same  for  the  con- 
struction of  its  ditches,  and  it  disclaimed  all  other  interest 
in  the  premises.  The  defendant  W.  R.  Curran  filed  two 
separate  pleas,  one  of  the  twenty  years  and  the  other  of 
the  seven  years  Statute  of  Limitations.  The  cause  came 
to  trial  before  a  jury,  and  at  the  conclusion  of  the  evidence 
offered  by  the  appellant  the  defendants  offered  no  evidence 
but  asked  the  court  to  direct  a  verdict  of  not  guilty.  The 
motion  was  sustained,  the  direction  given  and  a  verdict  en- 
tered accordingly.  The  motion  of  appellant  for  a  new  trial 
was  overruled  and  judgment  was  entered  on  the  verdict. 
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The  plaintiff  offered,  and  the  court  admitted  in  evidence, 
three  quit-claim  deeds  executed  to  him :  one  from  Jonathan 
S.  Purple  and  wife  of  the  northwest  quarter  of  section  5, 
dated  February  12,  1894;  one  from  Sarah  L.  Hamaker, 
dated  February  14,  1894,  of  the  southwest  quarter  of  sec- 
tion 5 ;  and  the  third  from  Ella  H.  Gleissner  and  husband, 
dated  February  4,  1894,  of  said  southwest  quarter  of  sec- 
tion 5.  He  also  proved  that  in  April,  1894,  he  went  upon 
the  land  and  put  his  tenant  in  actual  possession  of  a  part 
of  it.  He  strung  two  wires  around  about  an  acre  in  the 
southwest  quarter,  and  the  tenant  cleared  from  three  to  five 
acres  in  the  northwest  quarter  by  clearing  off  the  drift- 
wood, logs  and  stumps,  and  the  tenant  planted  these  two 
portions  of  the  premises  in  corn.  The  possession  was  taken 
by  virtue  of  the  three  quit-claim  deeds.  The  plaintiff  also 
offered  in  evidence,  and  the  court  admitted,  the  record  of 
the  board  of  supervisors  of  Peoria  county  showing  the  re- 
port of  the  committee  of  the  judiciary  of  that  board,  to 
whom  was  referred  the  petition  of  the  plaintiff  for  a  quit- 
claim deed  to  the  southwest  quarter  of  section  5,  recom- 
mending that  he  be  given  a  quit-claim  deed;  also  a  reso- 
lution of  the  board  adopting  the  report  and  instructing  the 
chairman  of  the  board  to  execute  and  deliver  to  the  plain- 
tiff a  quit-claim  deed  for  the  county  of  Peoria  for  the 
swamp  land  mentioned  and  particularly  described  in  the 
petition.  The  plaintiff  then  offered  a  quit-claim  deed  exe- 
cuted by  the  chairman  of  the  board  of  supervisors,  dated 
December  15,  1898,  of  the  southwest  quarter  of  section  5, 
reciting  that  it  was  the  same  land  that  was  sold  by  the 
county  of  Peoria  to  John  D.  Hamaker,  as  would  more  fully 
appear  upon  page  108  of  volume  "B"  of  the  supervisors' 
record  of  Peoria  county.  The  deed  also  recited  that  it  was 
given  in  pursuance  of  authority  granted  by  and  instructions 
received  from  the  board  of  supervisors  of  Peoria  county 
on  December  13,  1898,  as  would  more  fully  appear  by  the 
record  of  said  board.    The  deed  was  objected  to  because 
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there  was  no  showing  of  title  in  or  possession  by  the  chair- 
man of  the  board  or  title  or  possession  in  Peoria  county 
and  no  showing  that  the  land  had  been  legally  classed  as 
swamp  land.  The  court  sustained  the  objection  and  ex- 
cluded the  deed. 

It  was  not  necessary  to  show  that  the  county  of  Peoria 
had  title.  If  that  were  so  it  would  have  been  necessary  to 
show  that  the  grantor  of  Peoria  county,  and  his  grantor, 
had  title,  and  so  on  back  to  the  government,  which  is  never 
required  in  making  a  prima  facie  case  by  proof  of  posses- 
sion under  a  deed.  It  is  only  where  the  plaintiff  does  not 
show  possession  in  himself  or  a  predecessor  in  title  that  he 
must  trace  his  title  to  a  common  source  of  title  or  to  the 
government.  Where  there  is  no  proof  of  possession  and 
no  proof  of  title  from  a  common  source  the  plaintiff  must 
prove  title  from  the  government.  (Krause  v.  Nolte,  217 
111.  298.)  But  that  rule  did  not  apply  to  this  case,  because 
possession  was  proved.  Neither  was  it  necessary  to  show 
that  the  land  had  been  classified  as  swamp  land.  The  State 
was  invested  with  the  title  to  all  swamp  and  overflowed 
land  within  its  boundaries  by  the  act  of  Congress  of  1850, 
and  all  swamp  and  overflowed  lands  were  granted  to  the 
coimties  within  their  borders  by  the  State  in  1852.  (Wa- 
bash,  St  Louis  and  Pacific  Railway  Co.  v.  McDougal,  113 
111.  603. )  This  land  was  overflowed  land, — part  land  and 
part  water, — ^and  nothing  more  than  proof  of  that  fact  was 
necessary  to  invest  Peoria  county  with  the  title.  The  deed 
was  executed  by  the  chairman  of  the  board  of  supervisors^ 
but  it  recited  the  authority  given  by  the  board  and  that  it 
was  in  execution  of  the  power,  which  was  sufficient.  The 
court  erred  in  excluding  that  deed. 

Ejectment  is  a  possessory  action,  and  possession,  even 
without  a  deed,  is  presumptive  evidence  of  a  fee,  and  is 
sufficient,  in  an  action  of  ejectment,  to  warrant  a  recovery 
imless  the  defendant  shows  a  better  title.  (Herbert  v.  Her- 
bert, Breese,  354;  Barger  v.  Hobbs,  67  111.  592;   Keith  v. 
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Keith,  104  id.  397;  Gordon  \.  Dickison,  131  id.  141 ;  Har- 
rell  V.  Enterprise  Savings  Bank,  183  id.  538;  Coombs  v. 
Her  tig,  162  id.  171 ;  Chicago  Terminal  Transfer  Railroad 
Co.  V.  Winslow,  216  id.  166;  Glam  v.  Ziabek,  233  id.  22.) 
The  plaintiff  could  recover  possession  of  the  two  pieces  of 
land  of  which  he  took  actual  possession  without  any  con- 
veyance, but  having  deeds  under  which  he  took  possession 
of  parts  of  the  land,  his  possession  was  co-extensive  with 
the  description  in  the  deeds.  (Scott  v.  Delany,  87  111.  146; 
Johns  V.  McKibbin,  156  id.  71.)  A  party  who  enters  into 
possession  of  land  under  a  conveyance  from  a  party  having 
no  title  to  convey  or  under  a  paper  purporting  to  be  a  deed 
without  a  seal,  is  presumed  to  enter  according  to  the  de- 
scription of  such  conveyance  or  paper,  and  his  occupancy 
of  part,  claiming  the  whole,  is  construed  as  a  possession  of 
the  entire  tract  which  the  instrument  purports  to  convey. 
(Barger  v.  Hobbs,  supra,)  The  deeds  from  John  S.  Purple 
and  wife,  Sarah  L.  Hamaker  and  Ella  H.  Gleissner  and 
husband  marked  out  the  extent  and  boundaries  of  plain- 
tiff's claim,  and  in  law  his  possession  was  possession  of  the 
west  half  of  section  5.  After  taking  possession  the  plain- 
tiff "acquired  the  other  deed  from  the  county  of  Peoria, 
which  also  defined  his  possession  of  the  southwest  quarter 
whether  it  conveyed  a  good  title  or  not.  The  plaintiff 
showed  a  prima  facie  title,  and  that  was  sufficient  to  war- 
rant a  recovery  where  the  defendants  showed  no  title  what- 
ever. (Fisk  V.  Hopping,  169  111.  105.)  The  defendants 
by  their  plea  of  not  guilty  admitted  that  they  were  in  pos- 
session of  the  land  when  the  suit  was  begun.  So  far  as 
appeared  when  the  court  directed  a  verdict,  they  were  mere 
intruders  upon  the  possession  of  the  plaintiff. 

It  is  argued  that  the  court  was  justified  in  directing  a 
verdict  because  the  plaintiff  abandoned  the  possession  which 
he  took  in  1894.  He  testified  that  he  was  not  on  the  land 
again  until  between  1896  and  1900,  when  he  saw  the  wire 
fence  that  was  built  in  1894,  and  again  just  before  the  suit 
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was  begun.  This  did  not  prove  an  abandonment  destructive 
of  the  prima  facie  title,  which  had  been  proved.  The  ques- 
tion of  abandonment  is  one  of  intention,  to  be  determined 
from  the  evidence,  and  there  is  no  abandonment  unless  the 
premises  are  left  with  an  intention  of  not  again  resuming 
possession.  (9  R.  C.  L.  852.)  The  plaintiff  having  proved 
the  prima  facie  title,  it  was  incumbent  upon  the  defendants, 
on  a  claim  of  abandonment,  to  make  it  appear  affirmatively 
that  such  title  had  been  abandoned  by  leaving  the  land  with 
no  intention  of  returning.  (Moon  v.  Rawlins,  36  Cal.  333.) 
The  court  erred  in  directing  the  verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Peopi^e  op  the  State  of  Ii^unois,  Appellee,  vs. 
Marie  Piccow  et  al.  Appellants. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6. 

1.  Juvenile  Court  act — filing  petition  does  not  make  the  peti- 
tioner a  party.  The  filing  of  a  petition  under  the  provisions  of  the 
Juvenile  Court  act,  setting  forth  that  a  certain  child  is  dependent, 
neglected  or  delinquent,  does  not  make  the  petitioner  a  party,  but 
on  the  filing  of  the  petition  the  people  become  the  real  party  com- 
plainant and  must  prosecute  the  proceeding. 

2.  Same — decision  under  the  Juvenile  Court  act  cannot  be  re- 
viewed by  appeal.  A  decision  of  the  trial  court  under  the  Juvenile 
Court  act  cannot  be  reviewed  by  appeal,  as  the  act  itself  provides 
for  a  writ  of  error  as  the  means  of  review,  and  the  provision  of 
section  91  of  the  Practice  act  authorizing  an  appeal  in  "any  suit 
or  proceeding  at  law  or  in  chancery,"  does  not  apply  to  such  a 
purely  statutory  proceeding  as  the  one  provided  for  in  the  Juvenile 
Court  act 

Appeai.  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  V.  P.  Arnold,  Judge,  presiding. 

Joseph  D.  Irose,  for  appellants. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Bertha  B.  Howell  filed  a  petition  in  the  juvenile  branch 
of  the  circuit  court  of  Cook  county  under  what  is  com- 
monly known  as  the  Juvenile  Court  act,  (Kurd's  Stat:  1916, 
p.  242,)  charging  that  Marie  Piccolo  was  a  delinquent  child 
and  that  her  parents  were  unequal  to  the  task  and  respon- 
sibility of  controlling  and  correcting  her  and  preventing 
her  from  committing  repetitions  of  delinquency.  Summons 
was  issued  and  served  upon  the  parents  of  the  child,  who 
was  then  seventeen  years  of  age,  and  on  the  return  day, 
the  child  not  being  in  court,  a  warrant  was  issued  under 
the  provisions  of  the  act  for  her  arrest.  She  was  arrested, 
brought  into  court  and  a  trial  was  had,  which  resulted  in 
an  order  finding  that  Marie  Piccolo^  was  a  delinquent  child, 
that  her  parents  were  unequal  to  the  task  and  responsi- 
bility of  controlling  and  correcting  her  and  preventing  her 
from  repetitions  of  delinquency,  and  that  it  was  for  the 
best  interests  of  the  child  and  the  people  of  the  State  that 
she  be  taken  from  her  parents  and  placed  under  the  guard- 
ianship of  some  suitable  person.  It  was  ordered  that  the 
child  be  committed  to  the  house  of  correction  in  the  city 
of  Chicago, — an  institution  suitable  for  the  care  of  delin- 
quent girls, — ^and  that  the  Mother  Superior,  the  superin- 
tendent of  that  institution,  be  appointed  the  guardian  of 
her  person  and  be  directed  to  place  the  child  in  said  insti- 
tution, and  to  hold  her  there  and  care  for,  train  and  edu- 
cate her  until  she  arrives  at  the  age  of  twenty-one  years. 
From  this  order  Marie  Piccolo  and  her  parents  prayed  and 
were  allowed  an  appeal  to  this  court.  The  appeal  was  per- 
fected, and  the  appellants  have  filed  the  record  of  the  trial 
court,  abstracts  and  briefs. 

In  the  brief  for  appellants  Bertha  B.  Howell  is  treated 
as  appellee.  Neither  Bertha  B.  Howell  nor  the  people  have 
entered  an  appearance  in  this  court,  joined  in  error  or  filed 
briefs. 
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It  is  urged  that  the  order  of  the  trial  court  should  be 
reversed  for  the  reason  that  the  Juvenile  Court  act  is  un- 
constitutional and  the  order  is  contrary  to  the  great  pre- 
ponderance of  the  evidence. 

The  Juvenile  Court  act  provides  that  any  reputable  per- 
son who  is  a  resident  of  the  county  may  file  with  the  clerk 
of  the  court  having  jurisdiction  of  the  matter,  a  petition 
setting  forth  that  a  certain  child  is  either  dependent,  neg- 
lected or  delinquent,  as  defined  in  the  act,  and  that  it  is 
for  the  interest  of  the  child  and  the  State  that  it  be  taken 
from  its  parents,  custodian  or  guardian  and  placed  under 
the  guardianship  of  some  suitable  person,  and  that  the  par- 
ents, guardian  or  custodian  are  unfit  or  improper  guardians 
or  are  unable  or  unwilling  to  care  for,  protect,  train,  edu- 
cate, control  or  discipline  such  child,  or  that  such  parents, 
guardian  or  custodian  consent  that  such  child  be  taken  from 
them.  The  filing  of  such  petition  does  not  make  the  peti- 
tioner a  party  to  the  suit.  This  is  simply  a  method  pro- 
vided whereby  the  people  and  the  court  may  be  informed  of 
the  situation  which  the  petitioner  alleges  exists.  Upon  the 
filing  of  the  petition  the  people  become  the  real  party  com- 
plainant and  must  prosecute  the  proceeding.  The  Juvenile 
Court  act  is  based  upon  the  right  inherent  in  the  State  to 
take  over  the  custody  of  a  child  when  circumstances  make 
it  necessary  for  the  welfare  of  the  child  and  of  the  State 
to  do  so,  and  upon  the  institution  of  any  proceeding  under 
the  act  the  people  become  the  real  party  to  the  controversy. 
Bertha  B.  Howell  was  in  no  sense  a  party  to  the  proceeding 
in  the  trial  court  and  could  not  become  a  party  in  this  court. 

The  people  not  having  followed  up  this  appeal  and  hav- 
ing made  no  attempt  to  join  in  error,  the  question  presents 
itself  whether  appellants  are  entitled  to  this  method  of  re- 
view. The  provisions  of  the  Juvenile  Court  act  are  purely 
statutory.  The  proceedings  therein  provided  for  are  not 
such  as  are  instituted  and  carried  on  in  substantial  conform- 
ity with  the  forms  and  modes  prescribed  by  the  common 
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law  or  by  the  rules  of  chancery.  The  remedy  provided 
by  the  act  is  one  unknown  to  the  common  law  or  to  chan- 
cery jurisdiction.  It  is  purely  statutory,  and  the  proceed- 
ings provided  by  the  act  are  special  throughout  The  act 
itself  provides  for  no  appeal  from  the  order  of  the  trial 
court,  and  the  proceedings  are  not  such  as  to  entitle  a  party 
to  an  appeal  under  the  general  provisions  of  the  Practice 
act  The  right  of  appeal  or  writ  of  error,  in  so  far  as  the 
same  is  granted  by  the  Practice  act,  is  conferred  by  sec- 
tion 91  of  that  act.  That  section  provides  for  an  appeal 
or  writ  of  error  "in  any  suit  or  proceeding  at  law  or  in 
chancery,"  and  as  the  term  "suit  or  proceeding  at  law  or 
in  chancery"  only  includes  suits  instituted  and  carried  on 
in  substantial  conformity  with  the  forms  and  modes  pre- 
scribed by  the  common  law  or  by  the  rules  of  chancery, 
section  91  confers  no  right  of  appeal  in  any  case  which  is 
instituted  and  carried  on  in  conformity  with  forms  and 
modes  not  according  to  or  recognized  by  the  common  law 
or  rules  of  chancery  but  solely  in  accordance  with  the  stat- 
utory provisions.  Myers  v.  Newcotnb  Drainage  District, 
245  111.  140. 

The  last  section  of  the  Juvenile  Court  act  provides  that 
cases  under  the  act  may  be  reviewed  by  writ  of  error.  This 
affords  an  additional  reason  why  an  appeal  will  not  lie  in 
this  case,  as  where  in  a  special  statutory  proceeding  one 
form  of  review  is  specifically  given  all  others  are  excluded. 
Allerton  v.  Hopkins,  160  111.  448. 

Had  the  people  entered  an  appearance,  joined  in  error 
and  filed  briefs  we  might,  under  our  practice,  have  regarded 
the  appeal  as  a  writ  of  error  and  determined  the  questions 
presented.  The  people,  however,  were  under  no  obligation 
to  thus  recognize  and  follow  up  the  appeal,  and  not  having 
done  so  the  appeal  is  dismissed.  ^^^^^^  dismissed. 
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The  Peopi^e  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Sam  Siracusa  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec,  7,  ipi6, 

1.  Criminal  tAW — when  amendment  of  record  is  unnecessary. 
Where  it  is  apparent  that  in  the  placita  the  three  judges  of  the  cir- 
cuit are  mentioned  simply  as  the  judges  of  the  court  and  that  the 
judge  designated  as  presiding  was  the  only  judge  present  and  par- 
ticipating when  pleas  of  guilty  were  entered,  and  where  the  origi- 
nal record  also  discloses  all  that  is  required  to  be  disclosed,  under 
the  statute,  with  reference  to  the  admonition  given  to  the  defend- 
ants upon  pleas  of  guilty,  it  is  unnecessary  to  amend  the  record  to 
show  clearly  that  there  was  but  one  judge  presiding  at  the  time 
and  that  the  defendants  were  fully  admonished  as  to  the  effect  of 
their  pleas. 

2.  Same — when  it  will  not  he  presumed  the  court  erroneously 
stated  the  eifect  of  pleas  of  guilty.  Where  the  record  discloses,  in 
the  language  of  the  statute,  that  the  court  explained  to  the  de- 
fendants the  consequences  of  their  pleas  of  guilty,  it  will  not  be 
presumed  that  the  court  erroneously  stated  to  them  the  effect  of 
such  pleas  unless  there  is  positive  proof  in  the  record  to  that  effect. 

3.  Same — power  of  court  to  punish  defendants  who  plead  guilty 
on  a  charge  of  murder.  Where  defendants  are  indicted  for  mur- 
der and  plead  guilty  to  that  charge  the  court  is  empowered  to  pun- 
ish them  by  sentencing  them  to  be  hanged  or  to  be  confined  in  the 
penitentiary  for  the  term  of  not  less  than  fourteen  years  and  from 
that  term  up  to  the  period  of  their  natural  lives. 

4.  Same — when  provision  in  judgment  for  parole  of  defendants 
convicted  of  murder  is  mere  surplusage.  Where  the  judgment  of 
conviction  for  murder  clearly  and  unmistakably  commands  that  the 
defendants  each  be  confined  in  the  penitentiary  for  the  term  of  his 
natural  life,  a  provision  in  the  judgment  for  the  parole  of  the  de- 
fendants or  their  discharge  by  the  prison  board,  as  authorized  and 
directed  by  law,  is  surplusage,  since  the  warden  of  the  penitentiary 
and  all  other  persons  having  to  do  with  the  administration  of  the 
criminal  laws  are  bound  to  take  notice  whether,  under  the  existing 
law,  the  Parole  act  applies  to  anyone  convicted  of  murder. 

Cartwright,  J.,  cjissenting. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Samuei*  C.  Stough,  Judge,  presiding. 
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Chari^es  E.  Erbstein,  and  Chari.es  P.  R.  Macau- 
i*AY,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  George  S.  Wii<Ey, 
State's  Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error,  Sam  Siracusa  and  Mike  Spagniolo, 
were  indicted  at  the  June,  19 13,  term  of  the  LaSalle  county 
circuit  Court  for  the  alleged  murder  of  Frederick  Diercks 
on  May  29,  191 3.  They  were  arraigned,  pleaded  not  guilty 
and  at  the  October  term  the  trial  of  the  cause  was  entered 
upon.  During  the  progress  of  the  trial  each  was  granted 
leave  to  withdraw  the  plea  of  not  guilty  and  each  entered 
a  plea  of  guilty.  After  the  court  had  explained  the  conse- 
quences of  such  plea  plaintiffs  in  error  each  persisted  in  the 
plea  and  each  was  sentenced  to  the  penitentiary  for  the 
term  of  his  natural  life.  The  judgment  of  the  court  com- 
manded the  warden  of  the  penitentiary  at  Joliet  to  take  the 
body  of  each  of  said  plaintiffs  in  error  "and  confine  them 
in  the  penitentiary  in  safe  and  secure  custody,  or  on  parole, 
from  and  after  the  delivery  hereof,  each  for  the  term  of 
his  natural  life,  the  first  twenty-four  hours  to  be  in  soli- 
tary confinement  and  until  discharged  by  the  prison  board, 
as  authorized  and  directed  by  law."  This  writ  of  error  has 
been  sued  out  to  review  the  record  of  the  circuit  court. 

The  grounds  urged  for  reversal  are:  (i)  The  court 
was  not  legally  constituted;  (2)  the  court  erred  in  enter- 
ing pleas  of  guilty  before  fully  explaining  to  plaintiffs  in 
error  the  consequences  of  such  pleas;  and  (3)  the  court 
erred  in  sentencing  plaintiffs  in  error  under  the  Parole  law. 

The  placitas  for  the  June  and  October  terms  of  the  cir- 
cuit court  each  recited :  "Pleas,  proceedings  and  judgments 
before  the  Hon.  Edgar  Eldredge,  Joe  A.  Davis  and  Sam- 
uel C.  Stough,  judges  of  the  thirteenth  judicial  circuit  of 
the  State  of  Illinois,  at  a  regular  term  of  the  LaSalle  county 
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circuit  court  begun  and  held.  *  *  *  Present,  the  Hon. 
Edgar  Eldredge,  presiding  judge,"  etc.  The  first  day  of 
the  October  term  was  on  October  13,  19 13.  On  October 
20,  191 3,  the  record  discloses  that  Hon.  Samuel  C.  Stough 
presided  as  judge  on  this  day,  and  the  trial  of  the  plaintiffs 
in  error  was  entered  upon  before  Judge  Stough.  The  rec- 
ord as  originally  filed  disclosed  that  after  plaintiffs  in  error 
had  entered  their  pleas  of  guilty  the  court  explained  to  them 
the  consequences  of  such  pleas,  and  that  after  the  court 
had  heard  evidence  submitted  on  the  pleas  of  guilty,  neither 
of  the  plaintiffs  in  error,  nor  their  counsel  for  them,  saying 
an)i:hing  further  why  judgment  should  not  be  pronounced 
upon  the  pleas  of  guilty,  judgment  was  accordingly  pro- 
noimced.  After  the  writ  of  error  was  sued  out,  upon  leave 
granted,  the  People  filed  an  additional  transcript  of  the  rec- 
ord containing  amendments  which  had  been  made  to  the 
record,  showing  clearly  that  Judge  Eldredge  alone  presided 
at  the  June  term  of  the  circuit  court  and  that  Judge  Stough 
alone  presided  at  the  time  the  pleas  of  guilty  were  entered, 
and  showing  more  fully  and  conclusively  that  the  court  had 
fully  explained  to  the  plaintiffs  in  error  the  consequences 
of  their  pleas  of  guilty  and  that  they  still  persisted  in  such 
pleas.  The  amendments  to  the  record  were  unnecessary,  as 
it  clearly  and  sufficiently  appeared  that  there  was  but  one 
judge  presiding  in  the  circuit  court  at  the  time  these  pro- 
ceedings were  had.  It  is  apparent  that  in  the  placita  the 
three  judges  of  the  thirteenth  circuit  were  mentioned  simply 
as  the  judges  of  that  court,  and  that  the  judge  designated 
as  presiding  was  the  only  judge  present  and  participating. 
The  original  record  also  disclosed  all  that  is  required  to  be 
disclosed,  under  the  statute,  in  reference  to  the  admonition 
given  to  plaintiffs  in  error  upon  their  pleas  of  guilty. 

Coimsel  for  plaintiffs  in  error  contend  that  it  is  appar- 
ent that  the  court  was  in  error  as  to  the  statute  under  which 
the  sentence  should  be  imposed,  and  therefore  it  must  fol- 
low that  he  could  not  have  properly  explained  to  plaintiffs 
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in  error  the  consequences  of  their  pleas.  This  contention  is 
based  upon  the  assumption  that  the  judgment  of  conviction 
was  entered  under  what  is  commonly  known  as  the  Parole 
or  Indeterminate  Sentence  act.  The  judgment  was  not  en- 
tered in  conformity  with  that  act ;  but  even  if  it  were,  the 
record  discloses,  in  the  language  of  the  statute,  that  the 
court  explained  to  the  plaintiffs  in  error  the  consequences 
of  their  pleas  of  guilty,  and  it  will  not  be  presumed  that 
the  court  erroneously  stated  to  them  the  effect  of  such  pleas 
unless  there  is  positive  proof  in  the  record  to  that  effect. 
The  judgment  of  conviction  is  informal,  but  it  is  not  shown 
to  be  so  inaccurate  or  uncertain  as  to  cast  any  doubt  upon 
its  effect.  The  plain  intent  and  purpose  of  the  judgment 
was  that  plaintiffs  in  error  should  each  be  confined  in  the 
penitentiary  for  the  term  of  his  natural  life.  They  were 
indicted  for  murder  and  plead  guilty  to  that  charge.  The 
court  was  empowered  to  punish  them  by  sentencing  them 
to  be  hanged  or  to  be  confined  in  the  penitentiary  for  the 
term  of  not  less  than  fourteen  years  and  from  that  up  to 
the  period  of  their  natural  lives. 

By  the  first  section  of  the  Parole  act  the  crimes  of  trea- 
son, murder,  rape  and  kidnapping  were  expressly  excepted 
from  the  operation  of  the  act.  The  parole  system  at  that 
time  had  no  application  whatever  to  a  conviction  for  the 
crime  of  murder.  The  provision  in  the  judgment  for  the 
parole  of  plaintiffs  in  error  or  their  discharge  "by  the  prison 
board,  as  authorized  and  directed  by  law,  was  surplusage, 
and  the  warden  of  the  penitentiary  and  all  other  persons 
having  to  do  with  the  administration  of  the  criminal  laws 
were  bound  to  take  notice  that  as  the  law  then  existed  the 
Parole  act  did  not  apply  to  anyone  convicted  of  the  crime 
of  murder,  and  that  the  law  did  not  authorize  or  direct 
anyone  so  convicted  to  be  released  on  parole  or  to  be  dis- 
charged by  any  prison  board.  The  judgment  clearly  and 
unmistakably  commands  that  plaintiffs  in  error  each  be  con- 
fined in  the  penitentiary  from  that  time  for  the  term  of  his 
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natural  life.  There  is  no  ambiguity  or  uncertainty  about 
the  judgment  of  conviction,  and  the  plaintiffs  in  error  are 
properly  held  in  confinement  in  the  penitentiary  thereunder. 
The  language  pointed  out  and  complained  of  in  the  judg- 
ment in  nowise  renders  it  uncertain  or  impossible  of  exe- 
cution. It  is  clearly  surplusage  and  should  be  disregarded. 
The  judgment  of  the  circuit  court  was  proper  and  is 
accordingly  affirmed.  Judgment  affirmed. 

Mr.  Justice  Cartwright,  dissenting: 

Section  4  of  division  13  of  the  Criminal  Code  prohibits 
the  entry  of  a  plea  of  guilty  until  the  court  shall  have  fully 
explained  to  the  accused  the  consequences  of  entering  such 
plea.  In  this  case  the  defendants  each  entered  a  plea  of 
guilty,  and  the  record  recites  that  the  court  explained  to  de- 
fendants the  consequences  of  such  plea.  The  record  does 
not  show  what  the  court  explained  to  the  defendants  would 
be  the  consequences,  but  what  the  court  understood  would 
be  the  consequences  of  the  plea  appears  from  the  actual 
consequences  which  followed.  The  court  entered  judgment 
commanding  the  warden  of  the  penitentiary  at  Joliet  to 
take  the  bodies  of  said  defendants  "and  confine  them  in  the 
penitentiary  in  safe  and  secure  custody,  or  on  parole,  from 
and  after  the  delivery  hereof,  each  for  the  term  of  his 
natural  life,  the  first  twenty-four  hours  to  be  in  solitary 
confinement  and  until  discharged  by  the  prison  board,  as 
authorized  and  directed  by  law."  Inasmuch  as  the  record 
does  not  indicate  in  any  manner  what  the  court  explained 
as  the  consequences  of  the  plea  or  that  the  explanation  dif- 
fered in  any  respect  from  the  judgment  entered,  it  seems 
to  me  that  the  only  legitimate  inference  is  that  the  explana- 
tion of  what  the  judgment  might  be  corresponded  with  the 
judgment,  and  on  the  question  whether  the  consequences  of 
the  plea  were  correctly  explained  it  is  not  material  whether 
the  judgment  was  good  or  bad. 
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The  Scovili,  Manufacturing  Company,  Defendant  in 
Error,  vs.  Ray  F.  Cassidy  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  dented  Dec.  y,  ipi6. 

m 

1.  Appeals  and  errors — when  judgment  is  binding  on  Supreme 
Court.  On  appeal  in  a  suit  at  law  no  question  can  be  raised  in  the 
Supreme  Court  as  to  whether  one  witness  is  more  credible  than 
another  or  as  to  the  preponderance  of  the  evidence,  and  if  there  is 
evidence  tending  to  support  the  verdict,  the  verdict  of  the  jury  and 
the  judgment  of  the  trial  court,  affirmed  by  the  Appellate  Court, 
are  binding  on  the  Supreme  Court. 

2.  Same — rules  of  municipal  court  must  be  included  in  bill  of 
exceptions.  The  rules  of  the  municipal  court  of  Chicago  can  only 
be  taken  cognizance  of  by  a  court  of  review  when  they  are  included 
in  a  bill  of  exceptions. 

3.  Same — error  in  reasoning  of  the  opinion  of  Appellate  Court 
is  immaterial  if  judgment  is  correct.  If  the  decision  of  the  Appel- 
late Court  be  correct,  the  fact  that  the  reasoning  of  the  opinion  is 
erroneous  in  no  way  affects  the  judgment  when  it  is  before  the 
Supreme  Court  for  consideration. 

4.  Guarantors — what  is  a  continuing  guaranty.  Where  by  the 
terms  of  the  written  guaranty  it  appears  that  the  parties  look  to 
a  future  course  of  dealing  or  a  succession  of  credits  the  contract 
is  generally  considered  a  continuing  guaranty. 

5.  Same — when  amount  of  guaranty  must  be  considered  a  limi- 
tation on  liability  and  not  on  credit  to  be  extended.  Where  guar- 
antors agree  to  be  liable  in  a  continuing  guaranty  for  the  price  of 
goods  furnished  a  mercantile  corporation  up  to  a  certain  amount 
they  cannot  insist  that  they  were  to  be  liable  only  if  the  goods  con- 
tracted for  did  not  exceed  that  amount,  where  the  goods  contracted 
for  at  the  time  the  contract  of  guaranty  was  executed  exceed  the 
amount  limited  in  the  guaranty  contract,  and  where,  under  the 
wording  of  the  entire  contract,  it  is  clear  that  the  amount  of  the 
guaranty  is  a  limitation  upon  the  liability  of  the  guarantors  and 
not  upon  the  credit  to  be  extended. 

6.  Same — burden  is  on  creditor  to  prove  indebtedness.  In  an 
action  upon  a  contract  of  guaranty,  where  the  guarantors  have 
agreed  to  be  liable  for  the  price  of  goods  manufactured  and  de- 
livered by  a  creditor  up  to  a  certain  amount,  the  burden  is  on  the 
creditor  to  show  that  the  goods  were  manufactured  and  delivered 
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and  that  the  amount  is  still  due  in  order  to  prove  the  liability  of 
the  guarantors. 

7.  Same— «  guaranty  contract  must  be  construed  according  to 
intention.  While  contracts  of  guaranty  must  be  strictly  construed 
and  cannot  be  changed  without  the  guarantors'  consent,  they  must 
be  construed,  like  any  other  contract,  according  to  the  intention 
of  the  parties. 

8.  Same — when  change  in  name  of  debtor  corporation  will  not 
relieve  the  guarantors  of  liability.  Where  guarantors  agree  to  be 
liable  in  a  continuing  guaranty  for  the  price  of  goods  manufactured 
and  delivered  to  a  debtor  corporation  a  change  in  the  name  of 
such  corporation  will  not  affect  the  guaranty,  where  the  corpora-* 
tion  continues  in  the  same  business,  with  the  same  officers,  and 
all  the  stockholders,  including  the  guarantors,  vote  in  favor  of 
the  change. 

9.  Evidence — when  admissions  by  general  manager  of  corpo- 
ration as  to  amount  of  indebtedness  are  competent.  The  admis- 
sions of  the  president  and  general  manager  of  a  corporation  are 
competent  against  the  corporation  as  to  the  amount  owed  by  it 
to  the  plaintiff  when  made  in  the  execution  of  the  duties  imposed 
upon  him  as  general  manager  and  concerning  matters  which  are 
within  the  scope  of  his  authority. 

10.  Same — when  the  declarations  of  a  principal  are  admissible 
against  guarantors.  In  an  action  on  a  guaranty  contract,  where 
the  principal  is  not  a  party  to  the  suit,  his  declarations  are  admis- 
sible against  the  guarantors  if  they  are  made  in  the  course  of  the 
performance  of  the  business  for  which  the  guarantors  are  bound 
and  during  the  continuance  of  the  interest  involved. 

1 1.  Same — when  copy  of  an  account  is  competent  evidence.  In 
an  action  on  a  guaranty  contract,  where  the  admissions  of  the 
principal  as  to  his  indebtedness  are  competent,  a  copy  of  an  ac- 
count showing  the  indebtedness  and  admitted  to  be  correct  by  the 
principal  is  competent  evidence. 

12.  Same — witness  may  refresh  or  assist  his  memory  by  the  use 
of  a  written  instrument.  A  witness  can  testify  only  to  such  facts 
as  are  within  his  knowledge  and  recollection,  but  he  is  permitted 
to  refresh  or  assist  his  memory  by  the  use  of  a  written  instru- 
ment, memorandum  or  entry  in  a  book;  and  it  is  not  necessary 
that  the  writing  shall  have  been  made  by  the  witness  himself  or 
that  it  should  be  an  original  writing  or  even  admissible  in  evidence, 
provided  that  after  inspection  of  the  record  the  witness  can  speak 
to  the  facts  from  his  own  recollection. 
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13.  Practice — allowing  an  amendment  is  largely  discretionary 
with  court.  While  an  amendment  which  is  essential  to  the  proper 
presentation  of  a  defense  should  be  permitted,  the  allowance  of 
an  amendment,  under  section  i  of  the  statute  on  amendments,  is 
largely  discretionary  with  the  court,  and  an  amendment  which 
would  be  of  no  benefit  to  the  party  seeking  it  need  not  be  allowed. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Jacob  H.  Hopkins,  Judge, 
presiding. 

Vail  &  V^TTE,  and  Bi,um,  Wolfsohn  &  Bi.um,  for 
plaintiffs  in  error. 

Francis  X.  Busch,  Ai^pred  W.  Craven,  and  Ei*mer 
M.  LiESSMANN,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  municipal  court  of 
Chicago  by  defendant  in  error  against  plaintiffs  in  error  as 
guarantors  under  a  certain  contract.  The  jury  returned  a 
verdict  of  $5000  in  favor  of  defendant  in  error,  upon  which 
judgment  was  entered.  On  appeal  to  the  Appellate  Court 
that  judgment  was  affirmed.  The  case  was  brought  to  this 
court  on  a  petition  for  certiorari. 

During  the  latter  part  of  1906  the  Canchester  Incan- 
descent Kerosene  Light  and  Heat  Company,  which  was  a 
selling  and  distributing  company,  negotiated  with  defend- 
ant in  error,  a  manufacturing  company,  to  furnish  it  a  spe- 
cial burner  for  kerosene  lamps  and  the  parts  used  in  con- 
nection therewith.  As  a  result  of  these  negotiations  such  a 
contract  was  made  and  an  instrument  of  guaranty  was  exe- 
cuted by  plaintiffs  in  error  at  the  time  or  shortly  after  such 
contract  was  made,  reading  as  follows  : 

"Whereas,  Canchester  Incandescent  Kerosene  Light  and  Heat 
Company,  located  in  Chicago,  111.,  desire  to  have  certain  articles 
manufactured  by  the  Scovill  Manufacturing  Company,  a  corpora- 
tion duly  organized  and  located  in  Waterbury,  Conn.,  and  for  that 
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purpose  has  given  the  Scovill  Manufacturing  Company  a  certain 
order  for  the  manufacture  of  said  articles  and  expect  in  future  to 
give  other  orders  for  the  manufacture  of  other  articles. 

"Now,  therefore,  the  undersigned,  in  consideration  that  the  Sco- 
vill Manufacturing  Company  will  accept  all  such  orders  and  will 
manufacture  and  deliver  all  such  goods  to  the  said  Canchester  In- 
candescent Kerosene  Light  and  Heat  Company  as  the  same  shall 
be  required  from  time  to  time,  do  hereby  become  surety  for  the 
punctual  payment  to  the  said  Scovill  Manufacturing  Company  of 
all  money  which  shall  become  due  to  the  said  company  by  rea- 
son of  the  manufacture  and  delivery  of  goods  which  have  been  or 
shall  hereafter  be  ordered  by  the  said  Canchester  Incandescent 
Kerosene  Light  and  Heat  Company,  and  if  any  default  shall  be 
made  in  such  payment  or  parts  of  payment,  we  do  covenant  and 
agree  with  the  said  Scovill  Manufacturing  Company  to  pay  the 
said  company  on  demand  of  such  sum  or  sums  of  money  as  shall 
be  sufficient  to  make  up  such  deficiency  and  fully  satisfy  the  terms 
and  conditions  of  any  order  or  orders  which  have  been  or  shall 
hereafter  be  given  to  the  said  company  by  the  said  Canchester  In- 
candescent Kerosene  Light  and  Heat  Company  without  requiring 
any  notice  of  non-payment  or  proof  of  demand  being  made,  pro- 
vided that  the  sum  required  to  make  up  said  deficiency  shall  not 
exceed  five  thousand  dollars  ($5000). 

"Given  under  their  hand  and  seal  this  24th  day  of  Dec,  1906. 

Ray  Fuwon, 

Witness :  Henry  S.  Blum,  D.  J.  Canchester."       "^ 

Ray  Fulton,  who  signed  this  guaranty,  is  a  woman. 
Before  this  trial  she  had  married  a  man  by  the  name  of 
Cassidy.  She  and  the  other  guarantor,  Alter,  were  both 
directors  and  stockholders  in  the  Canchester  Company,  and 
for  at  least  a  part  of  the  time  involved  in  these  transactions 
Mrs.  Cassidy  was  secretary  and  treasurer  of  the  concern 
and  Alter  was  vice-president.  The  Scovill  Company  fur- 
nished the  Canchester  Company  under  the  first  order,  dur- 
ing the  years  1909  and  19 10,  goods  valued  at  $7000.  In 
March,  1908,  the  Canchester  Incandescent  Kerosene  Light 
and  Heat  Company  changed  its  name  to  the  Canchester 
Light  Company.  The  burners  were  delivered  after  the 
change  in  name.  There  was  no  change  in  the  stockholders 
or  officers  of  the  corporation  after  the  name  was  changed. 
A  second  order  (the  exact  amount  in  value  of  this  order  is 
276  -  so 
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not  clear  from  the  record  but  apparently  it  was  more  than 
$10,000)  was  given  in  March,  19 10,  and  practically  all  of 
the  goods  were  manufactured  and  delivered  to  the  Canches- 
ter  Company  before  its  failure,  the  latter  part  of  January, 
1912.  Previous  to  this  last  mentioned  date  defendant  in 
error  accepted  another  order  from  the  Canchester  Company 
for  the  manufacture  and  delivery  of  goods  worth  approxi- 
mately $6000,  and  had  manufactured  about  $5000  of  the 
goods  but  had  delivered  none  of  them. 

PlaintiflFs  in  error  both  testified  on  the  trial  that  they 
had  stated  to  Henry  W.  Adams,  Jr.,  the  manager  of  de- 
fendant in  error's  Chicago  office  and  who  accepted  the  vari- 
ous orders  for  these  goods  from  the  Canchester  Company, 
before  the  second  order  was  made,  that  they  would  not  be 
responsible  as  guarantors  for  more  than  the  first  order. 
Adams  denied  positively  that  they  had  made  any  statements 
of  that  kind  at  any  time  to  him  or  that  he  had  talked  with 
either  or  both  of  them  with  reference  to  their  being  no 
longer  liable  under  the  guaranty  contract.  The  weight  to 
be  given  to  the  evidence,  when  submitted  to  a  jury  and 
when  their  finding  of  fact  has  been  approved  by  the  trial 
and  Appellate  Courts,  cannot  be  inquired  into  here.  No 
question  can  be  raised  in  this  court  as  to  whether  one  wit- 
ness is  more  credible  than  another  or  whether  the  prepon- 
derance of  the  evidence  is  against  the  verdict.  {Reiter  v. 
Standard  Scale  Co.  237  111.  374;  Pesser  v.  Chicago  and  Illi- 
nois Midland  Railway  Co.  267  id.  418.)  There  being  evi- 
dence in  the  record  fairly  supporting  the  verdict  on  this 
point,  the  verdict  of  the  jury  and  the  judgment  of  the  trial 
court,  affirmed  by  the  Appellate  Court  on  these  questions  of 
fact,  are  binding  on  us. 

Counsel  for  the  plaintiffs  in  error  also  seek  to  limit  the 
transaction  to  which  the  guaranty  would  apply  to  the  first 
order  of  the  Canchester  Company,  claiming  that  the  word- 
ing of  the  guaranty  contract  so  limits  it.  There  is  some 
conflict  in  the  authorities  as  to  when  a  guaranty  is  a  con- 
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tinuing  or  a  limited  one.  Where  by  the  terms  of  the  writ- 
ten guaranty  it  appears  that  the  parties  look  to  a  future 
course  of  dealing  or  a  succession  of  credits  it  is  generally 
considered  a  continuing  guaranty.  (First  Nat  Bank  v. 
Waddell,  4  Ann.  Cas.  [Ark.]  818,  note;  14  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 11 39.)  The  wording  of  this  con- 
tract indicates  clearly  that  it  was  intended  to  cover  not  only 
the  order  that  had  already  been  agreed  upon  by  defendant 
in  error  and  the  Canchester  Company,  but  future  orders  of 
the  same  nature.  Obviously,  by  their  actions  plaintiffs  in 
error  so  construed  the  contract.  It  is  further  argued  in  this 
connection  that  the  guarantors  intended  not  only  to  limit 
their  liability  to  $5000,  but  that  they  should  be  liable  only 
if  the  goods  ordered  and  delivered  should  not  exceed  in 
value  $5000.  This  argument  seems  to  us  without  merit. 
The  order  made  at  the  time  this  contract  was  executed  was 
for  a  sum  in  excess  of  $5000.  Furthermore,  under  the 
wording  of  the  entire  contract  it  seems  clear  that  the 
amount  of  the  guaranty  was  a  limitation  upon  the  liability 
of  the  guarantors  and  not  upon  the  credit  to  be  extended. 
The  reasoning  of  the  court  under  a  somewhat  similar  guar- 
anty in  Taussig  v.  Reid,  145  111.  488,  in  our  judgment  tends 
strongly  to  uphold  this  view.  The  cases  cited  and  relied  on 
by  counsel  for  plaintiffs  in  error  on  this  point,  such  as  Ryan 
V.  Trustees  of  Shawneetown,  14  111.  20,  and  Finney  v.  Con- 
don, 86  id.  78,  we  do  not  deem  in  point,  as  the  facts  and 
the  wording  of  the  contracts  under  consideration  were  very 
different  from  those  here. 

In  January,  1912,  Adams,  the  manager  of  defendant  in 
error,  was  seeking  to  collect  money  on  account  of  goods  al- 
ready manufactured  and  delivered,  and  learned  then,  if  not 
before,  that  the  Canchester  Company  was  in  straitened  cir- 
cumstances. D.  J.  Canchester  was  then,  and  had  been  for 
years,  the  president  and  general  manager  of  the  Canchester 
Company,  and  all  of  the  business  that  Adams  had  done  for 
defendant  in  error  with  the  Canchester  Company  was  done 
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through  him.  On  Sunday,  January  2i,  191 2,  at  Canches- 
ter's  request,  Adams  and  Roblin,  the  latter  the  Chicago  at- 
torney of  the  defendant  in  error,  called  on  him  at  the  offices 
of  the  Canchester  Company  in  Chicago  to  talk  over  their 
account.  It  appears  from  the  testimony  of  Adams  and  Rob- 
lin (Canchester  did  not  testify)  that  this  interview  was  ar- 
ranged by  Canchester  not  only  to  talk  about  the  account 
with  defendant  in  error,  but  with  the  hope  that  the  Sco- 
vill  Company,  being  the  principal  creditor  of  the  Canchester 
Company,  might  be  willing  to  extend  further  credit  so  as 
to  tide  the  Canchester  Company  over  its  difficulties.  Can- 
chester stated  to  them  during  this  interview  that  unless  his 
company  did  get  help  of  some  kind  it  would  have  to  go 
into  bankruptcy,  and  Adams  and  Roblin  told  him,  before 
the  interview  was  over,  they  thought  that  was  the  proper 
course  to  take.  It  is  apparent  from  the  testimony  that  they 
did  not  encourage  him  in  any  way  in  thinking  that  the  de- 
fendant in  error  would  further  assist  the  Canchester  Com- 
pany. At  this  interview  Adams  had  with  him  the  state- 
ment of  the  account  between  defendant  in  error  and  the 
Canchester  Company  and  the  amount  due  defendant  in  er- 
ror, and  they  discussed  this  statement  and  the  amount  due. 
The  books  of  the  Canchester  Company  showing  defendant 
in  error's  account  were  brought  out  and  examined  by  them, 
and  Canchester  stated  that  there  was  then  due  the  defend- 
ant in  error,  as  shown  by  the  books,  the  sum  of  $13,670.13. 
This  was  different  from  the  amount  shown  to  be  due  on 
the  statement  of  account  by  the  defendant  in  error  by  $48. 
Canchester  stated  that  this  difference  was  doubtless  due  to 
the  fact  that  the  books  of  account  of  the  Canchester  Com- 
pany had  not  been  fully  posted.  It  is  obvious  from  a  read- 
ing of  the  testimony  as  to  this  interview  that  the  parties 
parted  without  any  positive  understanding  as  to  what,  if 
any,  steps  should  be  taken  by  the  Canchester  Company  with 
reference  to  going  into  bankruptcy,  or  what  should  be  done 
by  either  company  with  reference  to  the  balance  owed  by 
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the  Canchester  Company  to  defendant  in  error.  There  was 
talk  during  this  interview  of  the  Canchester  Company  go- 
ing into  voluntary  bankruptcy,  but  it  appears  that  a  few 
days  later  the  petition  in  bankniptcy  was  filed  on  behalf  of 
defendant  in  error  by  its  attorney,  Roblin,  the  reason  for 
this  change  not  being  shown  in  the  record. 

It  is  strenuously  argued  by  counsel  for  plaintiffs  in  error 
that  Adams'  and  Roblin's  testimony  concerning  Canches- 
ter's  admissions  as  to  what  was  due  defendant  in  error  from 
the  Canchester  Company  was  improperly  admitted  in  evi- 
dence over  their  objections.  There  can  be  no  question,  un- 
der the  authorities,  Canchester  being  the  president  and  gen- 
eral manager  in  charge  of  the  business  of  the  Canchester 
Company,  that  his  admissions  would  be  competent  against 
the  Canchester  Company  itself  as  to  the  amount  owed  by 
that  company  to  defendant  in  error,  as  those  admissions 
were  made  in  the  execution  of  the  duties  imposed  upon 
him  as  general  manager  and  concerning  matters  which  were 
within  the  scope  of  his  authority.  (Chicago,  Burlington 
and  Qidncy  Railroad  Co.  v.  Coleman,  i8  111.  297;  New 
England  Ins.  Co,  v.  Schetfler,  38  id.  166;  Lake  Shore  and 
Michigan  Southern  Raihvay  Co.  v.  Baltimore,  etc.  Railroad 
Co.  149  id.  272;  Carey  v.  Wolff  Co.  72  N.  J.  L.  510;  Paul- 
son Mercantile  Co.  v.  Seaver,  8  N:  D.  215.)  The  general 
rule  is,  that  where  the  declarations  or  admissions  of  the 
principal  are  made  in  the  course  of  the  performance  of  the 
business  for  which  the  surety  or  guarantor  is  bound,  they 
are  evidence  against  the  surety  or  guarantor,  but  his  sub- 
sequent declarations,  having  no  direct  connection  with  his 
acts  in  the  business  guaranteed,  will  not  bind  the  guarantor. 
(2  Brandt  on  Suretyship  &nd  Gqaranty,^3d  ed. — sees.  794, 
798.)  Ordinarily,  where  the  principal  is  not  a  party  to 
the  suit,  his  declarations  are  not  admissible  unless  they  are 
made  while  in  the  employment  in  which  the  principal  was 
engaged.  The  statements  or  admissions,  to  be  competent 
against  the  guarantors,  should  be  made  during  the  continu- 
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ance  of  the  interest  involved  and  not  after  that  interest  has 
ceased.  (Jones  on  Evidence, — 2d  ed. — ^sec.  238 ;  6  Ency.  of 
Evidence,  298.)  This  court,  in  Swift  v.  Trustees  of  Schools, 
189  111.  584,  held  that  in  a  suit  upon  a  township  treasur- 
er's bond  an  admission  by  him  that  he  owed  the  township 
a  certain  amount  is  evidence  of  that  fact,  not  only  against 
him  but  against  his  co-obligors.  This  case  was  quoted  with 
approval  in  Swisher  v.  Deering,  204  111.  203,  where  the 
action  was  against  the  guarantor  alone,  and  it  was  there 
held  that  the  admission  of  the  principal,  in  a  suit  upon  a 
guaranty  contract,  as  to  the  amount  due  and  owing  was  not 
only  evidence  of  the  fact  as  against  the  principal  but  as 
against  the  surety,  notwithstanding  the  statement  was  made 
after  the  principal  had  gone  into  bankruptcy. 

Counsel  for  plaintiflFs  in  error  insist  that  the  statement 
in  this  last  case  that  such  an  admission  would  be  binding 
on  the  guarantor  is  not  in  point  here  but  is  merely  dictum, 
as  the  contract  specifically  provided  in  that  case  that  the 
written  acknowledgment  of  the  principal  would  be  binding 
on  the  guarantor.  We  do  not  think  the  rule  laid  down  in 
this  last  case  upon  the  question  here  involved  was  dictum, 
but  even  if  it  was,  it  was  the  expression  of  opinion  upon  a 
point  in  a  case  deliberately  passed  upon  by  the  court  and 
should  be  held  as  judicial  dictum  rather  than  mere  obiter. 
(Law  V.  Grommes,  158  111.  492;  Rhoads  v.  Chicago  and 
Alton  Railroad  Co.  227  id.  328.)  The  conversation  be- 
tween Adams,  Roblin  and  Canchester  on  January  21,  1912, 
and  the  admission  of  Canchester  as  to  the  amount  due  and 
owing,  were  clearly  a  part  of  the  transactions  and  business 
between  the  Canchester  Company  and  the  defendant  in  er- 
ror to  which  the  guaranty  contract  applied.  The  interests 
of  the  principal,  the  Canchester  Company,  and  of  the  guar- 
antors, the  plaintiffs  in  error  here,  as  to  the  guaranty  con- 
tract, in  legal  effect  were  the  same  as  they  had  been  from 
the  time  the  guaranty  contract  was  executed.  The  admis- 
sions were  made,  according  to  the  testimony,  in  the  regular 
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course  of  the  business  and  were  parts  of  the  transactions 
with  which  the  guarantors  were  connected  by  their  contract. 
Without  question,  by  the  great  weight  of  authority  these 
admissions  were  competent  as  against  plaintiffs  in  error  as 
to  the  amount  due  and  owing,  the  payment  of  which  to  the 
extent  of  $5000  they  had  guaranteed.  Jones  on  Evidence, 
(2d  ed.)  sec.  238;  i  Elliott  on  Evidence,  sec.  253;  Poster 
V.  Gaston,  123  Ind.  96;  Sanders  v.  Keller,  18  Ida.  590; 
United  States  v.  Cutter,  2  Curtis,  617;  Father  Matthew 
Society  v.  Fitzwilliams,  84  Mo.  406 ;  Bank  of  Brighton  v. 
Smith,  12  Allen,  (Mass.)  243;  State  v.  Newton,  33  Ark. 
276;  McKim  V.  Blake,  139  Mass.  593 ;  2  Brandt  on  Surety- 
ship and  Guaranty,  ( 3d  ed. )  sec.  798 ;  Hall  v.  United  States 
Guaranty  Co.  jy  Minn.  24;  Ingle  v.  Collard,  1  Cranch's 
C.  C.  134;  34Cyc.  1643. 

What  has  been  said  with  reference  to  the  admissions  of 
Canchester  as  to  the  amount  due  fully  answers  the  objec- 
tions of  counsel  for  plaintiffs  in  error  as  to  the  admission 
of  a  copy  of  defendant  in  error's  account  taken  from  the 
Canchester  Company's  books,  which  was  admitted  to  be 
correct  by  Canchester  at  this  interview  between  himself, 
Adams  and  Roblin.  The  question  as  to  whether  or  not 
those  books  were  accurately  kept  is  not  necessary  to  be  de- 
cided The  books  were  not  admitted  in  evidence  but  only 
a  copy  of  the  account,  which  Canchester  admitted  to  be 
correct,  and  these  admissions  were  a  part  of  the  transac- 
tions here  in  question  and  were  admissible  against  the  plain- 
tiffs in  error. 

Counsel  for  plaintiffs  in  error  also  object  to  certain  tes- 
timony of  Adams  given  after  he  had  refreshed  his  recol- 
lection from  an  order  book  kept  in  the  defendant  in  error's 
office  in  Chicago.  The  book  itself  was  not  introduced  or 
offered.  Some  of  the  entries  were  made  by  Adams  himself 
and  other  entries  apparently  under  his  direction.  The  ma- 
terial point  of  the  evidence  was  whether  certain  goods,  the 
payment  of  which  had  been  guaranteed  by  the  plaintiffs  in 
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error,  had  been  delivered  to  the  Canchester  Company.  A 
witness  can  testify  only  to  such  facts  as  are  within  his 
knowledge  and  recollection,  but  he  is  permitted  to  refresh 
and  assist  his  memory  by  the  use  of  a  written  instrument, 
memorandum  or  entry  in  a  book,  and  it  is  not  necessary 
that  the  writing  should  have  been  made  by  the  witness  him- 
self or  that  it  should  have  been  an  original  writing,  pro- 
vided that  after  inspecting  the  record  he  can  speak  to  the 
facts  from  his  own  recollection.  Neither  is  it  necessary 
that  the  writing  thus  used  should  itself  be  admissible  in 
evidence,  (i  Greenleaf  on  Evidence, — 15th  ed. — sec.  436; 
Jones  on  Evidence, — 26.  ed. — sees.  877,  878;  5  Chamber- 
layne's  Modern  Law  of  Evidence,  sec.  3507 ;  40  Cyc.  2452 ; 
Miner  v.  Phillips,  42  111.  123.)  Adams,  after  refreshing 
his  recollection,  was  able  to  testify  as  to  the  months  in 
which  the  goods  were  delivered  although  he  could  not  give 
the  exact  date.  But  the  exact  date  was  not  material,  the 
only  question  being  whether  the  goods  were  delivered  be- 
fore the  Canchester  Company  went  into  bankruptcy,  and  it 
is  manifest  from  reading  Adams'  testimony  that  he  could 
testify  to  those  facts  independefttly  of  any  refreshening  of 
his  recollection  from  the  book  itself. 

Counsel  for  plaintiffs  in  error  further  argue  that  the 
liability  of  their  clients  was  not  satisfactorily  proved  on  the 
trial.  The  record  shows,  without  contradiction,  that  the 
only  business  for  which  plaintiffs  in  error  were  sought  to 
be  held  liable  to  the  defendant  in  error  for  the  Canchester 
Company  was  the  manufacture,  sale  and  delivery  to  it  of 
a  special  burner.  The  evidence  shows  that  three  orders 
from  the  Canchester  Company  were  accepted  by  defendant 
in  error ;  that  the  goods  in  the  first  order  were  all  delivered 
and  apparently  all  paid  for;  that  the  goods  in  the  second 
order  were  manufactured  and  practically  all  delivered  to  the 
Canchester  Company  before  it  went  into  bankruptcy,  and 
that  the  third  order  had  been  placed  long  before  the  failure 
and  most  of  the  goods  manufactured,  but  none  of  them  de- 
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livered,  before  that  date.  An  item  of  $2000  for  tools  and 
one  for  $75  for  loan  were  paid  by  the  Canchester  Company 
shortly  after  they  were  charged,  and  neither  of  those  items 
enters  into  the  claim  on  account  of  which  plaintiffs  in  error 
are  held  liable.  The  whole  item  of  $13,670.13,  the  balance 
Canchester  admitted  his  company  owed  defendant  in  error 
on  January  21,  1912,  was  for  burners  manufactured  and 
delivered  by  defendant  in  error  to  the  Canchester  Company. 
No  evidence  was  offered  on  behalf  of  plaintiffs  in  error  in 
any  way  attempting  to  deny  the  manufacture  and  deliv- 
ery of  the  goods  as  admitted  by  Canchester.  Indeed,  both 
plaintiffs  in  error  testified  that  the  goods  included  in  the 
first  order  were  delivered,  and,  as  we  understand  the  tes- 
timony, they  knew  the  goods  were  being  delivered  on  the 
second  order.  In  seeking  to  avoid  their  liability  on  the  sec- 
ond order  they  testified  they  had  positively  told  Adams  be- 
fore the  second  order  was  accepted  by  defendant  in  error 
that  they  would  not  be  responsible  for  any  further  guar- 
anty. It  is  true  that  the  burden  was  on  defendant  in  error 
to  show  that  the  goods  had  been  manufactured  and  deliv- 
ered and  the  amount  that  was  still  due  in  order  to  prove 
the  liability  of  plaintiffs  in  error,  but  the  evidence  in  the 
record  was  ample  to  show  not  only  the  manufacture  and 
delivery  of  these  goods  to  the  Canchester  Company  but  the 
failure  of  said  company  to  pay  for  them,  and  therefore  on 
those  points  fully  justified  the  verdict  and  judgment  against 
the  plaintiffs  in  error.  Moreover,  these  were  controverted 
questions  of  fact,  and  on  such  facts  the  judgment  of  the 
Appellate  Court  affirming  the  judgment  of  the  trial  court 
is  binding  here. 

Counsel  for  plaintiffs  in  error  further  argue  that  the 
change  of  the  corporate  name  in  March,  1908,  from  the 
Canchester  Incandescent  Kerosene  Light  and  Heat  Com- 
pany to  the  Canchester  Light  Company  relieved  the  guar- 
antors from  all  liability  and  obligation  thereafter.  While 
the  decisions   hold  that   contracts  of   guaranty   must   be 
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strictly  construed  (Tolman  Co.  v.  Rice,  164  111.  255,)  and 
cannot  be  changed  without  the  guarantor's  consent,  they 
must  be  construed  like  any  other  contract, — ^that  is,  accord- 
ing to  the  intention  of  the  parties.  (Harlburg  v.  Crump f, 
151  Mo.  16;  Shreffler  Y.  Nadelhoffer,  133  111.  536;  Bar- 
clay V.  Warm,  143  id.  19;  Swisher  v.  Deering,  stirpra.) 
Where  the  guaranty  is  a  continuing  one,  a  change  simply 
in  the  name  of  a  corporation  has  been  held  not  to  affect 
the  guaranty.  {City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44; 
see,  also,  People  v.  Backus,  117  id.  196;  Springfield  Light- 
ing Co.  V.  Hobart,  68  S.  W.  Rep.  942 ;  i  Parsons  on  Con- 
tracts,— ^4th  ed. — *507;  Rouss  v.  King,  74  S.  C.  251.) 
After  as  before  the  change  of  name  the  Canchester  Com- 
pany continued  in  the  same  business  and  Canchester  contin- 
ued to  have  charge  of  its  affairs.  Plaintiff  in  error  Cassidy 
continued  as  a  stockholder  and  director  and  as  secretary- 
treasurer.  Plaintiff  in  error  Alter  continued  as  vice-presi- 
dent, stockholder  and  director.  All  the  stockholders  of  the 
company,  including  plaintiffs  in  error,  voted  in  favor  of 
the  change.  Plaintiff  in  error  Cassidy  signed  the  certificate 
of  change  of  name  as  secretary  of  the  company.  Under 
the  reasoning  of  this  court  in  Chicago  Title  and  Trust  Co. 
V.  Zinser,  264  111.  31,  plaintiffs  in  error  entered  into  this 
contract  of  guaranty  for  the  corporation  with  a  knowledge 
of  the  statute  which  allowed  a  corporation  to  change  its 
name  and  the  objects  for  which  it  was  originally  formed. 
The  guaranty  contract,  as  we  have  stated,  was  clearly  a  con- 
tinuing one.  They  agreed  to  guarantee  all  orders  accepted 
by  defendant  in  error  under  which  it  should  manufacture 
and  deliver  goods  to  the  Canchester  Company.  Plainly,  un- 
der the  authorities  and  under  the  facts  in  this  case,  the 
change  in  name  of  the  Canchester  Company  in  no  way  re- 
lieved the  plaintiffs  in  error  as  to  their  liability  under  the 
guaranty  contract. 

It  is  further  contended  that  error  was  committed  in  re- 
fusing to  permit  an  amendment  of  the  affidavit  of  merits, 
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which  plaintiffs  in  error  sought  to  amend,  on  motion,  before 
the  beginning  of  the  trial.  This  case  had  been  tried  twice 
before.  The  first  time  a  juror  was  withdrawn  before  ver- 
dict. In  the  second  trial  the  verdict  was  against  plaintiffs 
in  error,  for  the  full  amount  of  $5000  but  a  motion  for  new 
trial  was  granted.  No  reason  was  shown,  at  the  time  coun- 
sel attempted  to  amend  the  affidavit  of  merits,  why  the 
amendment  had  not  been  offered  before.  Section  i  of  the 
chapter  on  amendments  provides :  "The  court  in  which  an 
action  is  pending  shall  have  power  to  permit  amendments  in 
any  process,  pleading  or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furtherance  of  justice,  on  such 
terms  as  shall  be  just,  at  any  time  before  judgment  ren- 
dered therein."  An  amendment  essential  to  the  proper  pre- 
sentation of  a  defense  should  be  permitted.  {Shufeldt  v. 
Fidelity  Savings  Bank,  93  111.  597 ;  Drake  v.  Drake,  83  id. 
526.)  The  allowance  of  an  amendment  under  this  section 
is  largely  discretionary  with  the  trial  court,  {Misch  v.  Mc- 
Alpine,  78  111.  507;  Himrod  Coal  Co.  v.  Clark,  197  id. 
514;)  but  an  amendment  which  would  be  of  no  benefit  to 
the  party  seeking  it  need  not  be  allowed.  (Cummins  v. 
Holmes,  109  111.  15.)  The  amended  affidavit  of  merits  fol- 
lowed closely  the  original  affidavit,  the  chief  difference  be- 
ing that  in  the  first  paragraph  it  set  out  a  categorical  de- 
nial of  the  manufacture  and  delivery  of  the  articles  covered 
by  the  guaranty  sued  upon.  The  point  of  counsel's  argu- 
ment on  this  question  is  that  this  categorical  denial  placed 
upon  defendant  in  error  the  burden  of  proving  such  manu- 
facture and  delivery,  regardless  of  the  rules  of  the  munici- 
pal court  hereafter  referred  to.  The  original  affidavit  of 
merits  denied  that  the  guarantors  were  liable  in  any  sum 
whatsoever,  setting  up  that  the  indebtedness,  if  any,  was 
due  from  the  Canchester  Company.  As  we  have  seen,  the 
proof  in  the  record  shows  that  defendant  in  error  had  manu- 
factured and  delivered  to  the  Canchester  Company  goods 
of  the  value  of  more  than  $5000,  and  for  which  the  Can- 
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Chester  Company  had  not  paid  and  for  which  the  plaintiffs 
in  error  were  liable.  It  therefore  necessarily  follows  that 
plaintiffs  in  error  were  in  no  way  injured  by  the  ruling  of 
the  trial  court  on  this  question. 

After  the  procuring  of  the  appeal  to  the  Appellate  Court 
the  judge  of  the  municipal  court  ordered  the  clerk  of  the 
municipal  court  to  certify  the  rules  of  that  court  to  the 
Appellate  Court.  The  Appellate  Court  held  that  the  rules 
were  properly  before  it.  Under  the  decisions  of  this  court 
the  rules  of  the  municipal  court  can  only  be  taken  cogni- 
zance of  on  an  appeal  when  they  are  included  in  a  bill  of 
exceptions.  (Sixby  v.  Chicago  City  Railway  Co.  260  111. 
478 ;  Mann  v.  Brown,  263  id.  394 ;  Weil  v.  Federal  Life 
Ins.  Co.  264  id.  425.)  This  is  in  accord  with  the  general 
rule  on  this  question.  (18  Ency.  of  PI.  &  Pr.  1260,  and 
cases  cited. )  The  Appellate  Court  was  in  error  in  holding 
that  it  could  consider  these  rules  thus  certified.  These  rules 
provided,  among  other  things,  that  every  allegation  of  fact 
in  every  statement  or  claim,  if  not  denied  specifically  or 
by  necessary  implication  in  the  affidavit  of  defense,  shall  be 
taken  to  be  admitted.  The  admission  of  these  rules  did 
not  in  any  way  change  the  issues  in  this  case.  Plaintiffs 
in  error  were  in  no  way  injured  by  the  ruling  of  the  Ap- 
pellate Court  with  reference  to  the  rules.  If  the  decision 
of  the  Appellate  Court  be  correct,  the  fact  that  the  reason- 
ing of  the  opinion  is  erroneous  in  no  way  affects  the  judg- 
ment when  it  is  before  us  for  consideration.  Pennsylvania 
Co.  v.  Versten,  140  111.  637;  First  Nat.  Bank  v.  Miller, 
235  id.  135;   KeU  V.  Abram,  210  id.  218. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Vaughan's  Seed  Store,  Defendant  in  Error,  vs,  Anchise 

SiMONiNi,  Plaintiff  in  Error. 

Opinion  Hied  October  24,  ipid-^Rehearing  dented  Dec,  8,  Jpi6. 

1.  Workman's  compensation — effect  of  election  to  come  un- 
der the  statute  by  employer  in  non-hazardous  business.  By  sec- 
tion I  of  the  Workmen's  Compensation  act  any  employer  in  a 
business  not  declared  by  section  3  to  be  extra-hazardous  has  entire 
freedom  of  choice  whether  he  will  come  under  the  statute  or  not, 
and  if  he  does  so  elect  his  rights  and  liabilities  respecting  injuries 
to  his  employees  are  governed  entirely  by  the  statute,  but  if  he 
does  not  elect  to  come  under  the  act  ht  is  presumed  to  continue 
under  the  common  law  system,  and  his  rights,  liabilities  and  de- 
fenses are  governed  by  the  ruleo  of  the  common  law. 

2.  Same — effect  of  election  or  non-election  to  come  under  the 
statute  by  an  employer  in  extra-hazardous  business.  Employers 
engaged  in  occupations  declared  by  section  3  of  the  Workmen's 
Compensation  act  to  be  extra-hazardous  have  not  the  freedom  of 
choice  given  to  others  to  come  under  the  act  but  are  presumed  to 
elect  the  new  system,  and  if  they  do  elect  the  old  they  retain  it 
not  in  its  entirety  but  at  the  cost  of  surrendering  that  part  of  it 
which  permits  the  defenses  of  assumed  risk,  injury  by  the  negli- 
gence of  fellow-servants  and  contributory  negligence. 

3.  Same — teamster  working  on  nursery  farm  is  not  employed  in 
extra-hazardous  occupation,  A  teamster  injured  by  the  kick  of  a 
horse  while  attending  the  horses  in  a  stable  on  a  nursery  farm  of 
his  employer  cannot  be  said  to  be  engaged  in  an  occupation  de- 
clared by  the  statute  to  be  extra-hazardous  and  is  not  within  the 
terms  of  the  Workmen's  Compensation  act,  where  the  employer 
has  not  elected  to  come  under  such  act. 

4.  Same — section  i  of  the  Workmen's  Compensation  act  refers 
to  the  person  and  not  to  the  business  of  employer.  Section  i  of 
the  Workmen's  Compensation  act  extends  to  every  employer  in 
the  State  and  refers  to  the  person  and  not  to  the  business  of  the 
employer,  and  the  election  by  the  employer  subjects  him  to  the 
act,  together  with  all  his  employees. 

5.  Same — section  3  of  Workmen's  Compensation  act  refers  to 
the  business  and  not  to  the  person.  Section  3  of  the  Workmen's 
Compensation  act  refers  primarily  to  the  business  and  not  to  the 
person  of  the  employer,  and  the  provisions  of  this  section  cannot 
be  extended  to  apply  to  causes  of  action  not  having  any  connec- 
tion with  the  extra-hazardous  occupations  mentioned. 
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6.  Same — interpretation  of  paragraph  (b)  of  section  j  of  the 
Workmen's  Compensation  act.  The  reasonable  interpretation  of 
paragraph  (6)  of  section  3  of  the  Workmen's  Compensation  act 
is  that  the  provisions  of  paragraph  (a)  shall  only  apply  to  an  em- 
ployer engaged  in  the  extra-hazardous  occupations  mentioned,  so 
far  as  such  extra-hazardous  occupations  are  concerned. 

7.  Samb — object  of  section  5  of  Workmen's  Compensation  act. 
The  object  of  section  3  of  the  Workmen's  Compensation  act  is  the 
better  protection  of  employees  exposed  to  greater  danger  by  rea- 
son of  their  empIo)rment  in  extra-hazardous  occupations,  and  it  is 
not  intended  that  employers  engaged  in  such  extra-hazardous  oc- 
cupations shall  for  that  reason  be  subject  to  any  greater  liability 
to  their  employees  not  engaged  in  such  occupation  than  other  em- 
ployers would  be  under  the  same  circumstances. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Samuei*  G.  HAMBI.EN,  for  plaintiff  in  error. 

Henry  W.  Magee,  and  E.  W.  Adkinson,  for  defend- 
ant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  having  set  aside  an 
award  of  the  Industrial  Board  allowing  compensation  to 
Anchise  Simonini  against  Vaughan's  Seed  Store  and  certi- 
fied that  the  cause  was  one  proper  to  be  reviewed  by  the 
Supreme  Court,  the  claimant  sued  out  a  writ  of  error  to 
reverse  the  judgment. 

The  only  question  argued  is  the  jurisdiction  of  the  In- 
dustrial Board,  and  the  facts,  so  far  as  material  to  this 
question,  were  stipulated. 

Vaughan's  Seed  Store  is  a  corporation  organized  under 
the  laws  of  the  State  of  Illinois  for  the  purpose  of  grow- 
ing, buying  and  selling  seeds,  plants,  bulbs,  nursery  stock 
and  agricultural  implements,  buying,  building  and  operating 
greenhouses,  and  carrying  on  and  doing  a  general  seed, 
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agricultural  implement,  farming  and  florist  business  in  all 
its  branches  and  everywhere,  and  the  acquiring,  holding, 
mortgaging  and  conveying  of  estate  incidental  thereto.  It 
maintains  a  salesroom  at  No.  31  West  Randolph  street,  in 
the  city  of  Chicago,  for  the  purpose  of  retailing  and  whole- 
saling its  goods  and  has  an  office  there,  where  it  keeps  its 
records  and  books  of  account.  In  the  building  is  a  freight 
elevator  with  corrugated  iron  doors  and  caged  in  with  iron 
network,  which  is  subject  to  the  provisions  of  an  ordinance 
of  the  city  of  Chicago  known  as  the  "Building  Code,"  for 
the  regulating  and  placing  of  elevators  and  the  safeguard- 
ing of  individuals.  It  also  owns  and  operates  a  private 
storeroom  or  warehouse  for  the  purpose  of  storing  farm 
products,  seeds,  shrubs  and  trees  at  No.  803  West  Randolph 
street,  in  Chicago.  At  Western  Springs,  in  the  southwest 
part  of  Cook  county,  outside  the  limits  of  Chicago,  it  owns, 
operates  and  farms  about  120  acres  of  land  as  a  truck  gar- 
den, farm  and  nursery,  on  which  are  greenhouses,  store- 
houses, barns  and  stables.  The  work  on  the  farm  is  man- 
aged by  a  superintendent,  who  lives  there  and  keeps  a  sepa- 
rate account  of  the  products  raised  and  expenses  incurred 
upon  the  farm.  The  products  raised  are  the  usual  farm 
products  and  various  seeds,  bushes  and  trees,  some  of  which 
are  delivered  to  the  retail  store  of  the  company  and  some 
are  sold  and  delivered  from  the  farm  to  purchasers.  A 
separate  account  of  receipts  of  such  farm  products  from  the 
farm  is  kept,  as  well  as  separate  accounts  of  receipts  from 
other  farms  owned  by  the  corporation.  The  plaintiff  in 
error  began  working  for  the  defendant  in  error  about  Janu- 
ary, 19 14,  on  the  farm  as  a  farmhand,  doing  teaming 
mostly,  and  received  $12  a  week  for  his  services.  He  and 
one  other  workman  on  the  farm  did  most  of  the  teaming, 
each  ordinarily  driving  two  horses  in  the  nursery  part  of 
the  farm,  doing  such  hauling  and  other  work  as  they  were 
instructed  to  do  and  acting  as  hostlers  for  the  horses.  The 
applicant  was  never  required  to  and  never  did  leave  the 
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farm  in  the  course  of  his  duties,  and  on  or  about  August 
1 6,  1 9 14,  while  at  work  in  a  stable  on  the  farm  attending 
the  horses,  was  kicked  by  one  of  them  on  his  right  leg 
and  injured. 

The  defendant  in  error  has  not  filed  with  the  Industrial 
Board  any  notice  of  its  election  either  to  provide  and  pay 
compensation  under  the  provisions  of  the  Workmen's  Com- 
pensation act  or  to  the  contrary,  and  was  therefore  not  sub- 
ject to  the  jurisdiction  of  the  Industrial  Board  unless  it 
was  engaged  in  an  occupation,  enterprise  or  bu^ness  men- 
tioned in  paragraph  (6)  of  section  3  of  that  act  and  de- 
clared to  be  extra-hazardous.  It  is  insisted  that  it  is  so 
engaged  within  the  first,  fourth  and  eighth  clauses  of  that 
paragraph,  which  declares  the  provisions  of  section  3  are 
applicable  to  "an  employer  engaged  in  any  of  the  follow- 
ing occupations,  enterprises  or  businesses,  namely :  I.  The 
building,  maintaining,  repairing  or  demolishing  of  any 
structure.  *  ♦  *  4.  The  operation  of  any  warehouse  or 
general  or  terminal  storehouses.  *  ♦  *  8.  In  any  enter- 
prise in  which  statutory  or  municipal  ordinance  regulations 
are  now  or  shall  hereafter  be  imposed  for  the  regulating, 
guarding,  use  or  the  placing  of  machinery  or  appliances,  or 
for  the  protection  and  safeguarding  of  the  employees  or 
the  public  therein."     (Kurd's  Stat.  1913,  p.  1207.) 

The  plaintiff  in  error  argues  that  the  defendant  in  er- 
ror was  maintaining  a  structure, — that  is,  a  greenhouse, — 
on  the  farm ;  that  it  was  operating  a  warehouse, — ^that  is, 
the  storeroom  where  it  kept  its  farm  products,  seeds,  shrubs 
and  trees,  at  No.  803  West  Randolph  street,  in  Chicago; 
and  that  it  was  engaged  in  an  enterprise  where  municipal 
ordinances  were  imposed  for  regulating  machinery  for  the 
protection  and  safeguarding  of  employees  and  the  public, — 
that  is,  it  had  a  freight  elevator  in  its  store  at  No.  31  West 
Randolph  street,  in  Chicago,  which  was  subject  to  the  ordi- 
nances of  the  city  of  Chicago  for  the  regulating  and  placing 
of  elevators. 
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The  Workmen's  Compensation  act  is  elective  on  the 
part  of  the  employer.  By  the  first  section  any  employer  is 
authorized  to  elect  to  provide  and  pay  compensation  for 
accidental  injuries  sustained  by  any  employee  arising  out  of 
and  in  the  course  of  the  employment  according  to  the  pro- 
visions of  the  act,  and  thereby  relieve  himself  from  any 
liability  for  the  recovery  of  damages  except  as  provided  by 
the  act.  His  election  is  entirely  voluntary.  He  has  entire 
freedom  of  choice  whether  his  relation  to  his  employees  and 
their  mutual  rights  and  liabilities  shall  continue  under  the 
common  law  system  or  shall  be  such  as  are  established  by 
the  act.  If  he  does  not  elect  the  new  system  his  rights  un- 
der the  old  are  not  affected,  and  he  is  subject  to  the  same 
liabilities  and  entitled  to  make  the  same  defenses  as  before 
the  passage  of  the  act.  This  applies  to  all  employers  except 
those  engaged  in  an  occupation,  enterprise  or  business  de- 
clared by  section  3  of  the  act  to  be  extra-hazardous.  Such 
employers  have  not  the  free  election  given  to  others  but 
are  presumed  to  elect  the  new  system,  and  if  they  do  elect 
the  old,  retain  it  not  in  its  entirety  but  at  the  cost  of  sur- 
rendering that  part  of  it  which  permitted  the  defenses  of 
assumed  risk,  injury  by  the  negligence  of  fellow-servants 
and  contributory  negligence.  The  injury  sustained  by  the 
plaintiff  in  error  was  not  one  arising  out  of  or  in  the  course 
of  any  employment  declared  to  be  extra-hazardous.  His 
employment  was  not  different  from  that  of  the  ordinary 
farm  laborer.  His  injury  arose  out  of  and  in  the  course  of 
that  employment,  but  had  no  connection  with  the  business 
of  maintaining  a  greenhouse  or  operating  a  warehouse,  or 
with  any  enterprise  where  a  municipal  ordinance  regulated 
machinery.  To  sustain  the  jurisdiction  of  the  Industrial 
Board  it  is  therefore  necessary  to  hold  not  only  that  the 
defendant  in  error  was  engaged  in  a  hazardous  occupation, 
but  that  the  presumption  of  an  election  to  provide  and  pay 
compensation  according  to  the  provisions  of  the  Workmen's 
Compensation  act,  arising  out  of  such  hazardous  occupa- 
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tion,  applied  not  only  to  such  hazardous  occupation  but 
also  to  all  the  business  of  such  employer.  Assuming,  but 
not  deciding  or  intimating,  that  maintaining  and  using  the 
greenhouse,  storehouse  and  elevator  was  engaging  in  an 
extra-hazardous  business,  we  shall  consider  the  latter  prop- 
osition only:  whether  the  provisions  of  the  Workmen's 
Compensation  act  applied  to  all  the  business  of  the  em- 
ployer, without  reference  to  its  connection  with  the  particu- 
lar extra-hazardous  business. 

The  authority  to  elect  given  by  the  first  section  of  the 
act  extends  to  every  employer  in  the  State.  This  section 
refers  to  the  person  and  not  to  the  business,  and  the  elec- 
tion by  the  employer  subjects  him  to  the  act  together  with 
all  his  employees.  The  third  section  refers  primarily  to  the 
business  and  not  to  the  person  of  the  employer.  Its  pro- 
visions expressly  apply  only  to  employers  engaged  in  the 
specified  extra-hazardous  occupations,  and  provide  that  in 
any  action  to  recover  damages  against  such  an  employer  it 
shall  not  be  a  defense  that  the  employee  assumed  the  risk 
or  that  the  injury  was  caused  by  the  negligence  of  a  fellow- 
servant  or  by  the  contributory  negligence  of  the  employee. 
These  provisions  cannot  be  extended  to  apply  to  causes  of 
action  not  having  any  connection  with  the  extra-hazardous 
occupations  mentioned.  If  a  man  who  was  engaged  in  the 
business  of  a  building  contractor  in  Chicago  and  who  had 
elected  not  to  provide  and  pay  compensation  according  to 
the  provisions  of  the  act  should  also  be  conducting  a  dry- 
goods  store  in  Rockford,  and  should  be  sued  by  a  clerk  in 
the  store  for  an  injury  caused  by  the  negligent  arrangement 
of  the  stock  of  goods,  the  contributory  negligence  of  the 
clerk,  his  assumption  of  the  risk  or  the  negligence  of  a 
fellow-servant  causing  the  injury  would  constitute  a  de- 
fense, for  this  would  not  be  an  action  against  an  employer 
engaged  in  a  hazardous  occupation.  To  give  the  act  any 
other  interpretation  would  be  to  render  it  unconstitutional. 


D«c.M6.]      Vaughan's  Seed  Store  v.  Simonini.  483 

The  dry-goods  merchant  who,  having  no  other  business,  had 
not  elected  to  provide  and  pay  compensation  according  to 
the  provisions  of  the  act  would  not  be  deprived  of  these 
common  law  defenses,  and  it  would  not  be  a  reasonable 
classification  to  allow  such  defenses  to  one  merchant  and 
deny  them  to  another,  under  precisely  the  same  circum- 
stances, because  the  latter  was  also  engaged  in  an  extra- 
hazardous occupation  elsewhere.  The  reasonable  interpre- 
tation of  paragraph  (6)  of  section  3  is,  that  the  provisions 
of  paragraph  (a)  shall  only  apply  to  an  employer  engaged 
in  the  extra-hazardous  occupations  mentioned,  so  far  as 
such  extra-hazardous  occupations  are  concerned.  The  ob- 
ject of  section  3  was  the  better  protection  of  employees  ex- 
posed to  greater  danger  by  reason  of  their  employment  in 
these  extra-hazardous  occupations,  and  it  was  not  intended 
that  employers  engaged  in  such  extra-hazardous  occupa- 
tions should  for  that  reason  be  subject  to  any  greater  lia- 
bility to  their  employees  not  engaged  in  such  occupations 
than  other  employers  under  the  same  circumstances.  The 
defendant  in  error  was  not  an  employer  of  the  plaintiff  in 
error  in  any  of  the  extra-hazardous  occupations  mentioned 
in  section  3,  and  plaintiff  in  error  was  not  exposed  to  any 
of  the  dangers  arising  from  such  extra-hazardous  occupa- 
tions. Whether  or  not  the  defendant  in  error,  as  to  any 
part  of  its  business,  was  subject  to  the  provisions  of  the 
Workmen's  Compensation  act,  it  was  not  subject  to  such 
provisions  so  far  as  the  plaintiff  in  error  was  concerned. 
The  injury  to  the  plaintiff  in  error  was  not  within  the 
jurisdiction  of  the  Industrial  Board,  and  the  judgment  of 
the  circuit  court  setting  aside  the  award  was  right  and  is 

affirmed.  Judgment  affirmed. 
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Mary  Von  der  Brelib,  Plaintiff  in  Error,  vs.  Henry 
Von  der  Breue,  Defendant  in  Error. 

Opinion  Hied  October  24,  igi6 — Rehearing  denied  Dec.  7,  igi6. 

1.  Appeai^  and  erroks — what  cases  decided  by  the  Appellate 
Court  may  be  reviewed  by  the  Supreme  Court,  Under  section  121 
of  the  Practice  act,  judgments  of  the  Appellate  Court  are  final  in 
all  cases  except  those  wherein  appeals  and  writs  of  error  are  spe- 
cifically required  by  the  constitution  to  be  allowed  to  and  from 
the  Supreme  Court,  unless  a  majority  of  the  judges  of  the  Appel- 
late Court  in  any  case  decided  by  them  shall  grant  a  certificate  of 
importance  and  an  appeal  to  the  Supreme  Court,  or  the  Supreme 
Court  shall  require,  by  certiorari  or  otherwise,  any  case  to  be  cer- 
tified to  it  for  review  and  determination. 

2.  Same — when  writ  of  error  does  not  lie  to  Appellate  Court  by 
virtue  of  the  constitution.  A  suit  in  equity  to  compel  a  husband 
to  provide  reasonable  support  and  maintenance  for  his  wife  can 
not,  by  virtue  of  the  constitution,  be  reviewed  by  the  Supreme 
Court  on  appeal  from  or  writ  of  error  to  the  Appellate  Court  but 
such  review  must  be  as  provided  by  section  121  of  the  Practice  act. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Samuei.  C.  Stough, 
Judge,  presiding. 

Coburn  &  BENTI.EY,  for  plaintiff  in  error. 

Fred  H.  Atwood,  Chari.es  O.  Loucks,  and  Vernon 
R.  Loucks,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Mary  Von  der  Brelie,  filed  her 
bill  in  the  circuit  court  of  Cook  county  against  her  husband, 
the  defendant  in  error,  Henry  Von  der  Brelie,  alleging  that 
she  was  living  separate  and  apart  from  him  without  her 
fault  and  praying  for  an  injunction  and  a  decree  requiring 
him  to  provide  for  her  reasonable  support  and  maintenance. 
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The  defendant  answered,  denying  that  the  complainant  was 
living  separate  and  apart  from  him  without  her  fault,  and 
the  issue  was  submitted  to  the  chancellor,  who  heard  the 
evidence  and  dismissed  the  bill  for  want  of  equity.  The 
plaintiff  in  error  appealed  to  the  Appellate  Court  for  the 
First  District,  and  that  court  affirmed  the  decree,  where- 
upon the  plaintiff  in  error  sued  out  of  this  court  a  writ  of 
error  to  bring  the  record  here  for  review. 

Section  121  pf  the  Practice  act  provides  that  judgments 
of  the  Appellate  Courts  shall  be  final  in  all  cases  except 
those  wherein  appeals  and  writs  of  error  are  specifically  re- 
quired by  the  constitution  of  the  State  to  be  allowed  from 
the  Appellate  Courts  to  this  court,  unless  a  majority  of  the 
judges  of  the  Appellate  Court  in  any  case  decided  by  them 
shall  grant  a  certificate  of  importance  and  an  appeal  to  this 
court,  or  this  court  shall  require,  by  certiorari  or  otherwise, 
any  case  to  be  certified  to  this  court  for  review  and  deter- 
mination. Section  11  of  article  6  of  the  constitution  spe- 
cifically provides  that  appeals  to  and  writs  of  error  from 
this  court  shall  lie  in  all  criminal  cases  and  cases  in  which 
a  franchise  or  freehold  or  the  validity  of  a  statute  is  in- 
volved, but  appeals  and  writs  of  error  in  all  other  cases 
decided  by  the  Appellate  Courts  must  be  provided  for  by 
law.  The  General  Assembly  has  not  provided  for  appeals 
to  or  writs  of  error  from  the  Appellate  Courts  in  criminal 
cases  above  the  grade  of  misdemeanors,  nor  in  cases  in- 
volving a  franchise  or  freehold  or  the  validity  of  a  statute, 
so  that  the  provision  of  the  constitution  is  inoperative  as 
to  such  cases.  But  jurisdiction  has  been  given  to  Appellate 
Courts  of  misdemeanors,  and  as  to  them  writs  of  error  from 
this  court  are  authorized  by  the  constitution.  The  proceed- 
ing in  equity  instituted  by  the  plaintiff  in  error  was  not  a 
criminal  case  nor  in  the  nature  of  a  criminal  prosecution. 
The  abandonment  of  a  wife  without  good  cause  is  a  mis- 
demeanor and  a  recreant  husband  may  be  chastised  for  an 
infraction  of  the  law  by  a  criminal  proceeding,  but  a  suit 
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to  compel  a  husband  to  provide  reasonable  support  and 
maintenance  for  his  abandoned  wife  is  not  a  criminal  prose- 
cution. The  suit  of  plaintiff  in  error  was  not  one  in  which 
an  appeal  to  or  writ  of  error  from  this  court  is  specifically 
provided  for  by  the  constitution. 

The  writ  of  error  is  dismissed.  j^^.^  dismissed. 


Wii^UAM  Fi^EMiNG  et  al.  Appellees,  vs.  The  Ewin,  JouET 
AND  Eastern  Raii^way  Company,  Appellant. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6. 

1.  Easements — what  rights  are  acquired  by  a  railroad  in  pur- 
chasing fee  simple  title  to  right  of  way.  Under  a  grant  giving  the 
railroad  a  fee  simple  title  it  has  the  right  to  use  its  right  of  way 
for  all  purposes  connected  with  the  construction,  maintenance,  re- 
pair and  complete  operation  of  its  railroad,  to  change  its  road-bed 
and  increase  the  number  of  its  trains  or  tracks  or  change  its  mo- 
tive power  from  steam  to  electricity;  and  these  are  continuing 
rights,  enabling  it  to  change  its  plan  of  construction  and  operation 
to  meet  the  demands  of  a  growing  business. 

2.  Same — when  damages  cannot  be  recovered  because  of  ele- 
vation of  a  railroad  owning  fee  simple  in  right  of  way.  Damage 
that  neighboring  property  sustains  because  of  the  elevation  of  the 
tracks  of  a  railroad  company  which  owns  the  fee  simple  title  to 
the  right  of  way  cannot  be  recovered  unless  the  work  of  elevation 
is  done  carelessly  and  negligently. 

3.  Same — when  counsel  cannot  raise  the  question  that  railroad 
made  no  elevations  outside  right  of  way.  Counsel  for  a  railroad 
company  cannot  insist  in  the  Supreme  Court  that  there  is  no  evi- 
dence in  the  record  that  the  railroad  constructed  an  approach  on  a 
roadway  outside  its  right  of  way  when  the  question  was  not  raised 
in  the  trial  court  and  the  issues  were  submitted  to  the  jury,  under 
instructions  from  both  sides,  on  the  basis  that  the  railroad  com- 
pany constructed  such  approach  or  caused  it  to  be  constructed  to 
make  the  roadway  correspond  with  the  new  level  of  the  tracks. 

4.  Same — rights  of  owners  of  property  abutting  street  or  high- 
way. Owners  of  property  bordering  upon  a  street  or  highway,  in 
addition  to  the  public  right  of  travel  which  they  enjoy  in  common 
with  all  citizens,  have  a  right  of  access  to  and  egress  from  the 
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property  by  way  of  the  street  and  to  have  light  and  air  from  the 
public  highway  unobstructed  by  any  encroachment  thereon,  and 
these  rights  cannot  be  taken  away  or  materially  impaired  without 
compensation  to  the  extent  of  the  damages  suffered. 

5.  Sam£ — when  a  railroad  company  is  liable  for  damage  from 
raising  grade  of  a  highway.  A  railroad  company  which  raises  or 
causes  to  be  raised  the  grade  of  a  highway  as  an  approach  to  its 
elevated  tracks  is  liable  for  damage  to  abutting  private  property 
caused  by  turning  surface  or  other  water  upon  it  which  would 
not  have  flowed  upon  it  but  for  such  change. 

6.  Appeals  and  brrors — the  judgment  of  the  Appellate  Court 
is  conclusive  ,as  to  questions  of  fact.  The  judgment  of  the  Appel- 
late Court  affirming  that  of  the  trial  court  is  conclusive  as  to 
questions  of  fact,  the  credibility  of  witnesses,  whether  the  evidence 
is  sufficient  to  support  the  verdict  or  whether  the  preponderance 
of  evidence  is  for  or  against  the  verdict,  even  though  the  judg- 
ment of  the  trial  court  is  affirmed  by  operation  of  law  because  one 
of  the  judges  of  the  Appellate  Court  took  no  part  in  the  decision 
and  the  other  two  disagreed. 

7.  Instructions — when  a  party  cannot  complain  of  error  in  an 
instruction.  A  party  has  no  right  to  complain  of  error  in  an  in- 
struction when  like  error  appears  in  an  instruction  given  at  his 
own  request. 

AppEai.  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Will  county;  the  Hon.  Dorrance  D1BE1.1*,  Judge,  pre- 
siding. 

O'DoNNELL,  Donovan  &  Bray,  and  Knapp  &  Camp- 
BE1.1*,  (John  R.  Cochran,  of  counsel,)  for  appellant. 

S.  J.  Drew,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  against  appellant  in  the  cir- 
cuit court  of  Will  county  by  appellee  for  alleged  damages 
to  their  property  by  reason  of  said  company  elevating  its 
right  of  way  and  also  necessarily  raising  a  public  highway 
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adjoining  said  property.  The  first  trial  resulted  in  a  dis- 
agreement of  the  jury.  On  the  second  trial  a  verdict  was 
returned  against  the  appellant  for  $600.  In  the  Appellate 
Court,  to  which  this  case  was  appealed,  one  of  the  judges 
was  the  trial  judge  in  the  case  and  therefore  took  no  part 
in  its  consideration  on  the  appeal.  The  other  two  appel- 
late judges  being  unable  to  agree,  the  judgment  of  the 
lower  court  was  affirmed  by  operation  of  law.  A  certifi- 
cate of  importance  was,  granted  by  that  court,  and  this  ap- 
peal followed. 

Appellees  were  the  owners  in  fee  simple  of  two  lots, 
numbered  2  and  3,  in  block  3,  of  Hacker's  addition  to 
Joliet,  just  east  and  outside  of  the  limits  of  the  city  of 
Joliet.  On  lot  2  of  said  property  there  stood  a  brick  dwell- 
ing house,  called  by  appellees  a  two-story  and  by  appellant  a 
one-story  and  basement  building.  Appellant's  railroad  runs 
in  a  northwesterly  and  southeasterly  direction  diagonally 
past  the  rear  of  appellees'  property,  there  being  three  tracks 
on  the  main  right  of  way.  A  switch  track  runs  off  from 
the  main  tracks  at  the  rear  of  the  Fleming  property  and 
curves  around  so  as  to  run  northerly  of  appellees'  land  to 
the  Illinois  State  penitentiary.  A  public  highway,  called 
Woodruff  road,  runs  east  and  west  immediately  adjoining 
this  property,  on  the  north  side  of  lot  2.  Lot  3  is  situated 
immediately  south  of  lot  2  and  both  lots  are  bounded  on 
the  west  by  the  east  side  of  Hacker  avenue.  A  16-foot  al- 
ley runs  north  and  south  at  the  rear  (or  east)  end  of  lot  3, 
its  east  line  striking  said  railroad  just  north  of  the  north 
line  of  lot  3,  and  thence  the  alley  bends  and  runs  northwest- 
erly into  Woodruff  road.  The  part  of  the  alley  that  runs 
diagonally  in  the  rear  of  said  lot  2,  according  to  the  plat, 
is  22.7  feet  in  width.  The  general  character  of  the  land  in 
this  locality  is  flat,  there  being  rising  ground  or  low  hills, 
however,  further  to  the  east.  The  natural  drainage  of  the 
surface  water  over  this  land  was  to  the  south  and  west. 
The  surface  water  from  the  hills  east  and  north  of  Flem- 
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ings'  property  would  naturally  flow  toward  that  property. 
In  August,  1887,  appellant  acquired  title,  by  statutory  war- 
ranty deed,  to  a  100- foot  strip  of  land  across  a  forty-acre 
tract  owned  by  H.  L.  Thayer  and  of  which  appellees'  prop- 
erty is  a  part.  Subsequent  to  the  conveyance  of  this  right 
of  way  Thayer  conveyed  the  remainder  of  said  forty  acres, 
and  it  was  subdivided  into  lots  and  blocks  as  Hacker's  ad- 
dition. Appellees  acquired  their  title  to  this  property  in 
May,  1908.  At  that  time  there  was  a  frame  house  upon 
these  lots,  into  which  they  moved  and  where  they  resided 
until  the  house  was  burned,  in  191 1.  Thereafter  they 
erected  the  brick  residence  in  which  they  now  reside.  The 
basement  or  first  floor  of  this  brick  house  was  about  twenty 
inches  below  the  natural  surface  of  the  road  on  the  north 
and  not  quite  that  much  on  the  south.  Previous  to  191 1, 
according  to  the  testimony  on  behalf  of  appellees,  appel- 
lant's tracks  and  right  of  way  at  the  rear  of  the  premises 
in  question  were  some  eighteen  inches  or  more  higher  than 
appellees'  land,  and  the  roadway  in  Woodruff  road  was 
practically,  at  this  point,  of  the  same  height  above  appel- 
lees' property.  The  testimony  on  behalf  of  appellant  was 
that  the  tracks  and  right  of  way,  as  well  as  the  public  high- 
way, previous  to  191 1  were  some  four  feet  above  the  level 
of  the  surface  of  the  ground  of  appellees'  property.  In 
191 1  appellant  elevated  its  right  of  way  at  this  point,  ac- 
cording to  the  testimony  of  its  witnesses,  between  four  and 
five  feet,  thus  necessitating  the  elevation  of  the  approach  in 
the  highway  of  Woodruff  road  where  it  crossed  appellant's 
right  of  way  practically  the  same  number  of  feet  immedi- 
ately adjoining  the  railroad  and  gradually  sloping  to  the 
west  to  the  center  of  Hacker  avenue.  The  testimony  on 
behalf  of  appellees  tends  to  show  that  the  right  of  way  of 
the  railway  was  raised  at  least  six  feet  in  191 1,  and  that 
the  approach  of  Woodruff  road  on  the  west,  immediately 
adjoining  that  property,  was  raised  considerably  more  than 
six  feet. 
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The  declaration  in  the  case  alleged  that  appellant  has 
changed  the  grade  of  its  road,  and  that  in  filling  in  with 
cinders  and  other  material  it  has  permitted  the  debris  to 
accumulate  on  appellees'  property,  interfering  with  ingress 
and  egress,  and  that  by  reason  of  the  embankment  and  of 
the  approach  in  Woodruff  road  water  was  precipitated  upon 
the  property  and  ran  into  the  living  rooms,  damaging  fur- 
niture, rugs  and  carpets  and  rendering  the  house  unsani- 
tary, and  that  the  raising  of  the  roadway  of  Woodruff  road 
has  practically  destroyed  ingress  to  and  egress  from  the  alley 
in  the  rear  of  appellees'  property.  There  were  also  allega- 
tions in  the  declaration  with  reference  to  injury  to  appellees' 
property  by  dust,  dirt,  cinders  and  sparks  being  deposited 
thereon  by  the  operation  of  the  engines  and  trains  on  ap- 
pellant's right  of  way. 

The  railroad  company,  in  originally  purchasing  its  right 
of  way  across  the  forty-acre  tract  in  which  appellees'  prop- 
erty is  now  situated,  obtained  a  fee  simple  title.  Under 
said  grant,  in  order  to  meet  the  demands  of  trade  and  com- 
merce, it  could  elevate  its  road-bed  and  increase  the  number 
of  its  trains  or  tracks  or  change  its  motive  power  from 
steam  to  electricity.  It  has  the  right  to  use  its  right  of  way 
for  all  uses  and  purposes  connected  with  the  construction, 
maintenance,  repair  and  complete  operation  of  its  railroad ; 
and  this  is  a  continuing  right,  enabling  it  to  change  its  plan 
of  construction  and  operation  to  meet  the  demands  of  a 
growing  business.  {Kotz  v.  Illittois  Central  Railroad  Co. 
i88  111.  578;  Otis  Elevator  Co,  v.  City  of  Chicago,  263  id. 
419.)  Any  damage  that  the  property  sustained  by  reason 
of  said  elevation  of  the  railroad  embankment  upon  the 
right  of  way  of  appellant  cannot  be  recovered  for  in  this 
proceeding  unless  such  work  and  elevation  were  done  care- 
lessly and  negligently,  and  there  is  no  proof  in  the  record 
indicating  that  the  work  was  not  done  skillfully  and  in  a 
workmanlike  manner.  The  trial  in  the  court  below  was 
conducted  on  this  theory  of  the  law,  and  the  instructions 
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given  to  the  jury  were  in  accordance  with  the  rules  laid 
down  in  the  decisions  last  cited. 

Counsel  for  appellant,  however,  insist  that  the  same  rule 
applies  to  the  elevation  of  the  approach  of  the  roadway  in 
Woodruff  road  on  the  west  of  the  right  of  way.  In  this 
connection  they  also  insist  that  there  is  no  evidence  in  the 
record  that  appellant  constructed  said  approach  outside  of 
the  lines  of  its  own  right  of  way.  It  was  assumed  in  the 
trial  below,  and  the  evidence  tends  to  support  this  assump- 
tion, that  the  entire  approach  from  the  middle  of  Hacker 
avenue  to  the  middle  of  appellant's  right  of  way  was  raised 
or  caused  to  be  raised  by  the  railway  authorities.  So  far 
as  we  can  find  in  this  record,  no  point  was  made  on  this 
question  in  the  trial  court,  and  the  issues  were  clearly,  un- 
der the  instructions,  presented  on  behalf  of  appellant  to  the 
jury  on  the  basis  that  the  work  of  constructing  the  ap- 
proach on  Woodruff  road  to  the  west  of  appellant's  right 
of  way  had  been  performed  by  appellant,  or  caused  by  it 
to  be  done,  to  make  the  roadway  correspond  with  the  new 
level  of  the  tracks.  We  do  not  think  appellant  is  in  any 
position  to  raise  this  question  at  the  present  time. 

Counsel  insist  that  the  same  rule  of  law  as  to  the  dam- 
ages from  the  elevation  of  the  roadway  in  Woodruff  road 
should  apply  in  this  case  as  applies  to  the  elevation  of  ap- 
pellant's right  of  way.  In  this  we  think  counsel  are  in 
error.  Owners  of  property  bordering  upon  a  street  or  high- 
way, in  addition  to  the  public  right  of  travel  which  they  en- 
joy in  common  with  all  citizens,  have  certain  private  rights 
incidental  to  their  ownership  of  abutting  property.  Among 
these  is  the  right  of  access  to  and  egress  from  the  property 
by  way  of  the  street,  and  the  right  of  having  light  and  air 
from  the  public  highway  unobstructed  by  any  encroachment 
thereon,  and  these  rights  cannot  be  taken  away  or  materially 
impaired  without  compensation  to  the  extent  of  the  dam- 
ages suffered.  (Barnard  v.  City  of  Chicago,  270  111.  27, 
and  cases  cited.)     There  is  evidence  tending  to  show  that 
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the  fair  cash  market  value  of  appellees'  property  was  re- 
duced by  the  elevation  of  the  roadway  in  Woodruff  road. 
While  the  testimony  on  the  part  of  appellant  was  to  the  ef- 
fect that  the  property  was  in  no  way  injured,  this  was  a 
controverted  question  of  fact,  as  to  which  the  judgment  of 
the  Appellate  Court  affirming  that  of  the  lower  court  is 
binding  on  us ;  and  this  rule  applies  in  this  case  even  though 
one  of  the  judges  of  the  Appellate  Court  took  no  part  in 
the  decision  and  the  other  two  disagreed  in  their  judgment, 
thus  affirming  the  judgment  of  the  trial  court  by  operation 
of  law.  Crawford  v.  Burke,  201  111.  581 ;  Chicago  and 
Bastem  Illinois  Railroad  Co.  v.  Schmitz,  211  id.  446. 

Counsel  for  appellant  further  insist  that  the  court  erred 
in  giving  instruction  3  for  appellees,  which  stated  that  if 
the  jury  believed,  from  a  preponderance  of  the  evidence, 
"that  the  defendant,  in  the  year  191 1,  raised  the  level  of 
the  said  Woodruff  road,  or  caused  it  to  be  raised,  for  the 
purpose  of  operating  its  railroad,  and  in  such  case,  if  you 
further  believe,  from  the  preponderance  of  the  evidence, 
that  by  reason  of  the  said  defendant's  raising  or  causing  to 
be  raised  the  level  of  the  said  Woodruff  road  in  the  year 
191 1  water  has  been  caused  to  flow  upon  the  premises  of 
the  plaintiffs,  and  that  the  said  water  would  not  have  flowed 
on  the  said  premises  if  the  said  level  of  the  said  road  had 
not  been  raised  in  the  year  191 1,  as  aforesaid,"  etc.,  then, 
if  the  jury  further  believe,  from  the  evidence,  that  the  fair 
cash  market  value  of  said  premises  had  been  thereby  re- 
duced they  should  find  for  appellees.  Counsel  object  to  this 
instruction  because  it  assumes  there  was  evidence  that  ap- 
pellant raised  the  level  of  Woodruff  road,  and  they  con- 
tend that  there  is  no  such  evidence.  We  have  already  com- 
mented on  this  question  of  fact.  They  also  object  because 
it  does  not  distinctly  set  out  whether  the  flow  thus  claimed 
to  have  been  increased  was  surface  water  or  other  water. 
They  argue  that  if  it  was  only  surface  water,  under  the 
authorities  it  was  rightly  cast  upon  appellees'  property,  and 
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that  there  is  no  evidence  that  there  was  any  other  water 
than  surface  water  cast  upon  the  property.  If  it  be  as- 
sumed that  the  instruction  is  incorrect  in  any  of  the  par- 
ticulars pointed  out,  still  appellant  could  not  take  advantage 
of  any  such  error.  It  is  a  familiar  rule  that  a  party  has 
no  right  to  complain  of  error  in  an  instruction  when  like 
error  appears  in  an  instruction  given  at  his  own  request. 
(Brennen  v.  Chicago  and  Carterville  Coal  Co.  241  111.  610; 
Harding  v.  St.  Louis  Nat.  Stock  Yards,  242  id.  444. )  In- 
struction 15  asked  for  by  appellant,  and  given  without 
modification  by  the  court,  is  worded  substantially  like  the 
instruction  in  question  on  all  the  points  complained  of.  The 
case  below,  in  view  of  the  evidence  and  the  instructions  of 
the  court,  was  tried  on  the  theory  presented  by  these  two 
instructions  with  reference  to  any  damage  done  to  appel- 
lees' property  by  reason  of  the  increase  in  the  flow  thereon, 
caused  by  raising  the  level  of  the  roadway  in  Woodruff 
road.  The  question  of  the  right  of  the  public  authorities, 
in  elevating  the  grades  of  streets  or  highways,  to  cause 
water  to  flow  upon  abutting  property  is,  however,  urged  at 
such  length  and  with  such  earnestness  that  we  will  briefly 
consider  the  same  in  the  light  of  the  evidence  in  this  case. 
Appellee  William  Fleming  testified  positively  that  be- 
fore the  elevation  of  Woodruff  road  in  191 1,  from  the 
time  he  moved  into  the  frame  house,  in  1908,  he  had  no 
difficulty  with  water  in  the  basement  or  as  to  water  from 
the  roadway  in  any  way  injuring  or  interfering  with  living 
in  the  residence  in  question;  that  after  and  because  of  the 
elevation  of  said  roadway  in  191 1  the  basement  of  the  brick 
residence  now  there  had  been  frequently  flooded  by  water 
running  in ;  that  the  residence  had  been  injured  greatly  by 
such  flooding.  There  is  other  evidence  on  the  part  of  ap- 
pellees that  tended  to  support  this  same  conclusion.  While 
it  is  true  the  testimony  on  behalf  of  appellant  was  to  the 
effect  that  the  elevation  of  the  roadway  of  Woodruff  road 
or  the  railroad  could  not  have  caused  more  water  to  fall 
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upon  appellees'  premises  than  fell  there  previous  to  the  ele- 
vation of  such  roadway  and  tracks  in  191 1,  this  court,  on 
this  as  on  other  controverted  questions  of  fact,  is  bound 
by  the  judgments  of  the  Appellate  and  trial  courts.  The 
weight  of  authority  is  to  the  effect  that  neither  a  railroad 
company  nor  the  public  authorities,  in  managing  and  im- 
proving the  streets  or  highways  or  in  the  elevation  of  rail- 
road tracks,  are  authorized  to  turn  surface  or  other  water 
onto  abutting  property  that  would  not  by  the  course  of 
nature  flow  onto  such  abutting  property,  (2  and  3  Famham 
on  Waters  and  Water  Rights,  sees.  171a,  906;  10  R.  C.  L. 
122;)  and  the  rule  in  this  jurisdiction  is  the  same, — ^that 
is,  the  public  authorities,  in  the  management  of  corporate 
property,  must  be  held  to  the  same  responsibilities  that  at- 
tach to  individuals  for  injury  to  the  property  of  others. 
(Nevins  v.  City  of  Peoria,  41  111.  502;  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Morrison,  71  id.  616;  Jack- 
sonznlle.  Northwestern  and  Southeastern  Railroad  Co,  v. 
Cox,  91  id.  500;  Chicago,  Peoria  and  St,  Louis  Railway 
Co.  V.  Reuter,  223  id.  387. )  This  court  in  City  of  Aurora 
V.  Reed,  57  111.  29,  said  (p.  33) :  "The  city  had  no  right 
to  turn  this  surface  water  upon  this  or  any  other  lot.  In  a 
state  of  nature  it  was  not,  so  far  as  we  can  see,  accustomed 
to  convey  all  the  water  which  accumulated  in  the  street  to 
its  outlet  into  the  river.  The  city  had  no  right  to  render 
this  lot  worthless,  and  thus  deprive  the  owner  of  its  use, 
without  making  full  compensation  for  the  injury  done." 
In  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Co.  v. 
Capps,  72  111.  188,  this  court  said :  "Objection  is  taken  to 
the  giving  of  an  instruction  for  the  plaintiff  to  the  effect 
that  defendant  was  liable  for  the  damage  done  to  plaintiff's 
premises  by  turning  waste  and  surface  water  and  mud  upon 
them,  the  ground  of  objection  being  that  there  is  no  liabil- 
ity on  the  part  of  the  defendant  for  damages  of  that  char- 
acter. But  this  court  has  repeatedly  held  that  municipal 
corporations  in  the  improvement  of  public  streets,  and  rail- 
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way  corporations  in  the  construction  of  their  railroads,  are 
responsible  for  damages  caused  to  adjacent  land  owners 
by  turning  surface  water  upon  their  premises/'— citing  au- 
thorities. In  City  of  Bloomington  v.  Brokaw  &  Gregory, 
77  111.  194,  the  court  said  (p.  195)  :  "If  the  city  in  fix- 
ing the  grade  of  the  street,  or  in  afterwards  changing  it, 
flows  water  on  a  lot  that  did  not  naturally  carry  off,  the 
city  must  be  held  liable  therefor."  This  court  has  also  held 
that  highway  commissioners  have  the  right  to  have  surface 
waters  falling  or  coming  naturally  upon  the  highway,  pass 
off  through  the  natural  and  usual  channel  or  outlet  over  the 
lower  lands.  Graham  v.  Keene,  143  111.  425 ;  Baughman  v. 
Heinselman,  180  id.  251. 

It  is  clear  from  the  evidence  in  this  record  that  if  there 
is  any  increase  in  the  flow  of  water  upon  appellees'  prem- 
ises because  of  the  elevation  of  Woodruff  road  in  191 1, 
that  increase  was  not  caused  from  the  surface  water  that 
would  naturally  flow  over  and  across  appellees'  property 
from  the  surface  of  the  roadway  immediately  adjoining 
their  property,  and  it  is  clear,  also,  that  no  other  surface 
water  on  adjoining  property  would  naturally  flow  over  the 
premises  of  appellees.  Even  if  appellant  had  not  waived 
the  objection  to  the  correctness  of  the  instruction  by  re- 
questing an  instruction  containing  the  same  elements  here 
urged  as  error,  we  do  not  see  how,  under  correct  rules  of 
law,  the  jury,  on  the  facts  before  them,  could  have  been 
misled  by  the  giving  of  the  instruction  complained  of. 

Counsel  for  appellant  further  complain  that  instructions 
2  and  3  given  on  behalf  of  appellees  were  misleading  be- 
cause they  both  contained  the  condition  that  if  the  jury 
believed,  from  the  evidence,  that  the  fair  cash  market  value 
of  the  premises  in  question  had  been  reduced,  without  stat- 
ing in  these  or  other  instructions  how  the  jury  were  to  ar- 
rive at  the  reduction  in  the  market  value  of  the  property; 
that  these  instructions  should  have  stated  that  the  measure 
of  damages  in  such  cases  was  the  pecuniary  difference  in 
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market  value  of  the  property  before  and  after  the  improve- 
ment. We  do  not  think  the  jury  were  misled  on  this  point. 
Taking  these  instructions  in  connection  with  the  other  in- 
structions given  by  the  court,  in  the  light  of  the  evidence^ 
in  the  record,  we  think,  without  question,  the  jury  must 
have  understood  that  the  measure  of  damages  was  the  dif- 
ference in  the  fair  cash  market  value  before  and  after  said 
change  in  the  grade  of  Woodruff  road. 

Counsel  have  argued  at  length  that  the  evidence  does 
not  support  the  verdict.  Much  of  this  argument  seems  to 
have  as  its  basis  counsel's  claim  that  a  preponderance  of  the 
evidence  in  the  record  was  in  favor  of  appellant.  What 
we  have  already  said  as  to  controverted  questions  of  fact 
substantially  covers  this  ground.  The  judgment  of  the  Ap- 
pellate Court  on  such  controverted  questions,  approving  that 
of  the  trial  court,  precludes  us  from  inquiring  into  such 
questions  as  whether  one  witness'  story  is  more  reasonable 
or  more  credible  than  that  of  another,  whether  the  evidence 
is  sufficient  to  support  the  verdict,  or  whether  the  prepon- 
derance of  the  evidence  is  for  or  against  the  verdict  of  the 
jury.    Reiter  v.  Standard  Scale  Co,  237  111.  374. 

Counsel  argue  that  there  is  no  evidence  in  the  record 
that  the  work  in  elevating  Woodruff  road  was  not  done  in 
a  skillful  and  prudent  manner.  This,  however,  would  not 
relieve  appellant  from  the  liability  for  an  injury  to  appel- 
lees' property  if  the  elevation  of  Woodruff  road  was  the 
cause  of  such  injury. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Dec'lSJ  Stephens  v.  Hoffman.  497 

E.  W.  Stephens  et  al.  Appellees,  vs.  Jesse  E.  Hoffman 

et  al.  Appellants. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6. 

1.  Evidence — what  not  a  sufficient  showing  to  admit  testimony 
of  a  witness  on  a  former  trial.  The  testimony  of  a  witness  on  a 
former  trial  of  an  ejectment  suit  is  not  admissible  upon  a  showing 
being  made  that  he  is  living  in  another  State,  where  no  reason  is 
shown  why  his  deposition  could  not  have  been  taken  had  the  party 
desiring  to  use  his  testimony  exercised  due  diligence. 

2.  Same — direct  contradiction  of  testimony  is  not  essential  to 
discrediting  of  a  witness.  A  witness  may  be  contradicted  by  the 
facts  which  he  states  as  completely  as  by  direct  adverse  testi- 
mony, and  there  may  be  so  many  omissions  or  discrepancies  in 
his  testimony  as  to  discredit  him  notwithstanding  it  is  not  directly 
contradicted. 

3.  Instructions — what  does  not  render  giving  of  an  instruc- 
tion erroneous.  The  giving  of  an  instruction  in  an  ejectment  case 
stating  the  correct  abstract  rule  that  a  presumption  of  delivery  will 
arise  from  the  fact  that  a  deed  is  found  in  the  possession  of  the 
grantee  unless  such  presumption  has  been  overcome  by  the  evi- 
dence in  the  case  is  not  rendered  erroneous  because  of  the  fact  that 
the  testimony  tending  to  show  delivery  of  the  deed  is  contradicted. 

AppEai.  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Sain  Wewy,  Judge,  presiding. 

Samuei*  C.  Dooley,  and  Jesse  E.  Hoffman,  for  ap- 
pellants. 

Chari^es  M.  Peirce,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  ejectment  suit  brought  by  appellees  against 
appellants  in  the  circuit  court  of  McLean  county.  The  case 
has  been  brought  twice  to  this  court  before.  (263  111.  197; 
269  id.  376.)  There  have  been  at  least  four  trials  between 
the  parties,  the  verdict  and  judgment  in  the  trial  court  in 
each  instance  being  in  favor  of  appellees.    The  evidence  in 
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this  record  is  substantially  the  same  as  it  was  on  the  first 
appeal,  except  that  the  testimony  of  Frank  Gillespie,  the  re- 
fusal to  admit  which  was  the  principal  reason  for  reversing 
the  first  time  the  case  was  here,  was  admitted  in  full  on 
this  trial. 

Cynthia  Peeler  and  her  son,  William  Peeler,  and  his 
wife,  executed  a  deed  to  the  property  here  in  question,  the 
consideration  being  $2000.  The  chief  point  in  dispute  is 
whether,  when  the  deed  was  executed  and  delivered,  the 
grantee  was  Frank  Gillespie  or  William  Stephens,  the  deed 
having  been  originally  written  with  Gillespie  as  grantee 
and  that  name  thereafter  marked  out  with  red  ink  and  Ste- 
phens' name  inserted.  Appellees  argue,  and  offer  evidence 
to  show,  that  Stephens'  name  was  inserted  as  grantee  at  the 
request  of  both  Peeler  and  Gillespie  because  Gillespie  could 
not  carry  out  his  part  of  the  contract.  Stephens  died  be- 
fore the  beginning  of  this  litigation  and  his  testimony  was 
never  taken  on  the  questions  here  involved.  The  details 
of  the  transaction  are  set  out  fully  in  the  opinion  given 
by  this  court  on  the  first  appeal  and  we  shall  not  attempt 
to  set  out  again  what*  was  there  stated  but  will  give  the  sub- 
stance of  Gillespie's  testimony  on  this  last  trial.  Gillespie 
was  an  employee  of  the  street  railway  company  in  Bloom- 
ington  at  the  time  of  the  transaction  and  at  the  time  of 
the  trial  was  living  in  Peoria.  He  testified  that  he  knew 
the  Peelers  and  Stephens;  that  Peeler  told  him  the  fam- 
ily were  going  to  move  to  California  and  wanted  to  sell 
the  property  and  offered  him  the  house  and  lot  and  a  vacant 
lot  for  $1800;  that  witness  had  $1400  in  cash  and  Mrs. 
Peeler  said  she  would  give  him  time  on  the  balance ;  that 
one  day  Stephens  asked  him  if  he  had  saved  any  money, 
and  he  replied  that  he  had  saved  a  little  and  was  going  to 
buy  the  Peeler  property,  and  then  Stephens  asked  him  to 
see  Mrs.  Peeler  and  see  if  she  would  take  Gillespie's  note, 
with  Stephens'  name  on  it  also,  for  the  whole  property; 
that  witness  found  that  Mrs.  Peeler  would  take  such  a  note 
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for  $1600  if  Stephens  would  take  the  vacant  lot  for  $200 
cash;  that  this  arrangement  was  carried  out,  and  witness 
gave  Stephens  $1400  and  the  latter  signed  a  note  with  Gil- 
lespie for  $1600;  that  the  deed  from  the  Peelers  to  Gilles- 
pie was  executed  and  witness  and  Stephens  took  this  deed 
to  William  Mason  to  have  a  mortgage  drawn  covering  the 
property  in  order  to  secure  Stephens  for  signing  the  $1600 
note;  that  Stephens  was  to  give  Gillespie  a  note  for  $1400; 
that  when  the  note  to  the  Peelers  was  paid  these  two  notes 
were  to  be  exchanged;  that  while  they  were  at  Mason's 
office  Mason  was  called  out  and  at  about  the  same  time  Gil- 
lespie left,  and  when  they  came  back  Stephens  was  gone 
and  the  deed  also ;  that  he  found  out  later  that  Stephens 
had  gone  to  Alex.  Keady's  office  and  that  the  deed  had  been 
changed  so  that  Stephens  was  grantee,  and  recorded ;  that 
he  met  Stephens  coming  out  of  Keady's  office  and  charged 
him  with  doing  wrong  in  having  the  deed  changed,  and 
Stephens  agreed  to  give  him  a  note  for  his  (Gillespie's) 
$1400  and  later  on  did  give  him  the  note;  that  afterwards 
Gillespie  gave  up  the  $1400  note  to  Stephens,  apparently 
without  consideration.  Gillespie  further  testified,  on  cross- 
examination,  that  the  $1400  he  gave  to  Stephens  was  all  in 
currency  and  had  been  in  his  house  in  a  baking-powder  can ; 
that  he  had  a  row  with  Keady  about  changing  the  grantee 
in  the  deed  after  it  was  executed  and  Keady  pushed  him 
out  of  his  office.  Keady  swore  in  this  case,  as  he  did  in  the 
former  case,  that  Peeler  and  Gillespie  brought  the  deed  to 
him  with  Gillespie's  name  as  grantee  and  told  him  Gilles- 
pie couldn't  carry  through  the  trade  but  that  Stephens  had 
taken  it  off  his  hands,  and  they  asked  him  to  change  the 
grantee ;  that  he  told  them  it  was  best  to  draw  a  new  deed, 
but  they  did  not  wish  to  pay  for  one  and  suggested  that  he 
erase  Gillespie's  name  with  red  ink  lines  and  insert  Stephens' 
name ;  that  he  did  so  and  then  took  the  acknowledgment  of 
the  Peelers,  who  were  the  grantors  in  the  deed.  Keady  also 
testified  that  after  Stephens'  death  Gillespie  came  to  him 
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and  asked  him  if  he  didn't  want  to  make  some  money,  and 
said  the  Stephens  estate  was  worth  from  $75,000  to  $100,- 
000,  and  if  he  would  come  into  court  and  swear  that  Gil- 
lespie's name  was  not  erased  from  the  deed  before  Keady 
took  the  acknowledgment  he  (Gillespie)  would  give  him 
$200,  and  that  was  the  reason  he  put  Gillespie  out  of  his 
office.  Testimony  was  also  offered  on  this  trial  on  behalf 
of  appellees  by  several  witnesses  that  Gillespie's  reputation 
for  truth  and  veracity  was  bad.  Several  witnesses  testified 
on  behalf  of  appellants  that  Gillespie's  reputation  for  truth 
and  veracity  was  good. 

Appellants  insist  that  they  were  innocent  purchasers  of 
this  property  from  Gillespie  and  had  a  right  to  rely  upon 
the  fact  that  an  ejectment  suit  with  reference  to  the  same 
property  had  been  decided  in  favor  of  Gillespie  and  ap- 
pealed  to  this  court,  which  appeal,  after  they  had  purchased 
the  property,  was  dismissed.  The  court  refused  to  allow 
the  proceedings  in  this  former  suit  to  be  introduced  in  evi- 
dence, as  we  understand  the  record,  for  the  reason  that  the 
complete  record  was  not  offered.  On  the  record  before  us 
this  question  cannot  be  raised.  There  is  no  evidence  here 
that  appellants  purchased  this  property  from  Gillespie  or 
paid  him  anything  for  it,  although  we  have  assumed  from 
the  records  in  the  other  cases  that  they  took  this  property 
for  attorney's  fees  growing  out  of  this  litigation.  We  think 
the  conclusion  is  necessarily  drawn  from  the  records  in  all 
the  litigation  over  this  matter  that  appellants  knew  all  about 
the  condition  of  the  title  and  the  contest  over  it  between 
Gillespie  and  the  heirs  of  Stephens  at  the  time  they  pur- 
chased the  property.  Manifestly,  they  cannot  be  held  to  be 
innocent  purchasers.  They  took  the  title  subject  to  all  the 
equities  that  could  be  urged  by  Stephens  or  his  heirs  with 
reference  to  Gillespie's  claim  of  title. 

Appellants  further  argue  that  the  trial  court  erred  in  re- 
fusing to  admit  the  testimony  of  Charles  A.  Marshall  given 
on  a  former  trial,  that  witness  being  outside  the  jurisdic- 
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tion  of  the  court  at  the  time  of  this  trial.  The  only  dif- 
ference between  the  record  in  this  case  and  in  Hoffman  v. 
Stephens,  269  111.  376,  was,  that  in  that  case  it  was  not 
shown  that  he  was  outside  of  the  jurisdiction  of  the  court, 
while  in  this  trial  a  witness  testified  that  he  was  in  Okla- 
homa, having  left  Illinois  several  years  ago.  The  witness 
knew  this  only  from  correspondence  with  his  mother.  No 
reason  is  shown  why  his  evidence  might  not  have  been 
taken  by  deposition  if  appellants  had  exercised  due  dili- 
gence. Under  the  reasoning  of  the  court  in  269  111.  when 
the  case  was  last  here,  the  trial  court  properly  refused  to 
admit  Marshall's  testimony  given  at  a  former  trial.  See, 
also,  Cassady  v.  Trustees  of  Schools,  105  111.  560;  Bergen 
V.  People,  17  id.  426;   16  Cyc.  1098. 

Appellants  further  argue  that  the  court  erred  in  giving 
an  instruction  on  behalf  of  appellees  with  reference  to  the 
presumption  of  delivery  that  would  arise  from  the  deed  in 
question  being  fo^pd  .in  Stephens'  possession  unless  such 
presumption  had  been  overcome  by  evidence  in  the  case. 
They  concede  that  this  instruction  states  correctly  an  ab- 
stract principle  of  law  but  insist  that  it  was  not  applicable 
to  the  facts  in  this  case,  as  they  had  contradicted,  by  direct 
testimony,  the  delivery  of  the  deed  to  Stephens.  "Legal 
presumptions  do  not  shift  the  burden  of  proof.  Their  only 
effect  is  to  create  the  necessity  of  evidence  to  meet  the  prima 
facie  case  created  thereby,  and  which,  if  no  proof  to  the 
contrary  is  offered,  will  prevail."  (Helbig  v.  Citizens'  Ins. 
Co.  234  111.  251 ;  Graves  v.  Colwell,  90  id.  612.)  The  evi- 
dence as  to  the  delivery  of  the  deed  clearly  did  not  rest, 
alone,  on  the  testimony  of  Gillespie.  Keady's  testimony 
that  he  had  changed  the  grantee  in  the  deed  at  the  request 
of  Peeler  and  Gillespie  and  afterward  took  the  acknowledg- 
ment of  the  grantors  and  that  the  deed  had  come  back  from 
the  recorder's  office  to  him  for  a  certificate ;  the  testimony, 
also,  that  the  deed  was  found  among  Stephens'  papers  at 
his  death,  that  the  insurance  policy  on  the  house  had  been 
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assigned  by  Mrs.  Peeler  direct  to  Stephens,  that  Stephens 
had  possession  of  the  property  and  collected  the  rents  and 
paid  the  taxes  from  the  time  the  deed  was  recorded  un- 
til his  death,  and  other  circumstances  in  the  record,  tended 
strongly  to  corroborate  the  claim  of  the  appellees  that  the 
deed  was  delivered  to  Stephens.  Taking  all  the  instruc- 
tions together,  the  jury  could  not  have  been  misled  by  this 
instruction. 

Counsel  for  appellants  argue  that  Gillespie's  testimony 
as  to  how  the  name  of  the  grantee  in  the  deed  in  question 
was  changed  is  not  contradicted  by  any  other  testimony  in 
the  record  and  that  his  testimony  stands  unimpeached,  and 
therefore  the  verdict  cannot  be  upheld.  The  rule  undoubt- 
edly is  that  the  positive  testimony  of  a  witness,  uncontra- 
dicted and  unimpeached,  either  by  positive  testimony  or 
by  circumstantial  evidence,  cannot  be  disregarded  by  either 
court  or  jury ;  but  there  may  be  such  an  inherent  improba- 
bility in  the  statement  or  testimony  of  a  witness  that  the 
court  may  disregard  it,  even  in  the  absence  of  any  direct 
conflicting  testimony.  He  may  be  contradicted  by  the  facts 
he  states  as  completely  as  by  direct  adverse  testimony,  and 
there  may  be  so  many  omissions  or  discrepancies  in  his  tes- 
timony as  to  discredit  him.  (  Quock  Ting  v.  United  States, 
140  U.  S.  417;  Podolski  V.  Stone,  186  111.  540;  People  v. 
Davis,  269  id.  256.)  Gillespie's  testimony  was  contradicted 
by  the  testimony  of  Keady  on  the  vital  point  in  this  case 
concerning  the  change  of  the  name  of  the  grantee,  and  also 
as  to  several  other  important  features  by  other  witnesses  in 
the  case.  Furthermore,  his  own  testimony  is  of  such  a 
nature  that  the  jury  would  be  justified  in  disbelieving  his 
story  as  to  the  transactions  between  himself  and  Stephens. 

We  find  no  error  in  the  record,  and  the  evidence,  in  our 
judgment,  sustains  the  verdict.  The  judgment  of  the  cir- 
cult  court  will  therefore  be  affirmed,  j^g^^^t  ^^^^^^ 
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Ethki<  C.  Gum,  Appellee,  vs,  Thomas  P.  Reep  et  al. 

Appellants. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  8,  ipi6, 

1.  Wii,LS — what  proof  establishes  prima  facie  case  of  undue  in- 
fluence. Evidence  that  a  fiduciary  relation  exists  between  the  tes- 
tator and  a  devisee  who  receives  a  substantial  benefit  from  the 
will;  that  the  testator  is  the  dependent  and  the  devisee  the  domi- 
nant party;  that  the  testator  reposes  trust  and  confidence  in  the 
devisee,  and  that  the  will  was  written  or  its  preparation  procured 
by  that  beneficiary,  establishes,  prima  facie,  the  charge  of  undue 
influence  exercised  by  the  beneficiary,  and,  standing  alone  and  un- 
disputed, entitles  the  contestants  to  a  verdict. 

2.  Same — what  is  a  substantial  benefit  lo  devisee.  Even  though 
the  beneficiary  charged  with  undue  influence  receives  only  an  equal 
share  of  the  estate  with  the  others,  yet  if  certain  advancements 
are  charged  against  the  shares  of  some  of  the  children  and  said 
beneficiary  is  also  nominated  executor  and  trustee  with  large  pow- 
ers, including  the  power  to  manage  and  control  all  the  real  estate 
until  the  death  of  the  testator's  husband  and  to  hold  in  trust  the 
share  of  one  devisee  in  the  proceeds  of  the  sale  of  the  realty,  to 
loan  her  share  and  pay  the  net  income,  annually,  to  her  until  her 
husband's  death  or  their  divor.ce  or  her  re-marriage,  and  to  de- 
duct all  expenses  of  administration,  including  the  costs  and  fees 
for  executing  the  trusts,  he  will  be  regarded  as  receiving  such  a 
substantial  benefit  as  to  make  a  prima  facie  case  of  undue  influence 
requiring  some  proof  to  rebut  it. 

3.  Same — charge  of  undue  influence  must  be  proved  by  a  pre- 
ponderance of  the  evidence — burden  of  proof.  In  a  will  contest 
case  the  burden  rests  upon  the  contestant  to  prove  a  charge  of 
undue  influence  by  a  preponderance  of  the  evidence,  and  although, 
when  a  prima  facie  case  is  made,  the  burden  of  proof  does  not  shift 
to  the  proponents  of  the  will,  yet  they  must  rebut  the  prima  facie 
case  with  some  proof. 

4.  Same — when  strict  scrutiny  and  proof  of  volition  of  testa- 
trix is  required.  Where,  on  account  of  age  and  long  and  severe 
illness,  a  testatrix  is  more  susceptible  to  undue  influence  and  im- 
position than  if  she  had  been  physically  sound  and  strong  and 
where  the  will  is  written  by  one  who  is  substantially  benefited  by 
it,  strict  scrutiny  and  proof  of  volition  are  required,  and  the  court 
or  jury  must  be  fully  satisfied  that  the  testatrix  was  not  imposed 
upon  but  knew  what  she  was  doing  and  what  disposition  she  was 
making  of  her  property  when  she  made  the  will. 
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Appeai<  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Guy  R.  Wii^uams,  Judge,  presiding. 

Smoot  &  Laning,  for  appellants. 

Hardin  W.  Masters,  and  Thomas  D.  Masters,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  entered  in  a  will  contest 
case  in  which  the  will  was  set  aside  as  not  being  the  act 
and  deed  of  the  testatrix,  Anna  B.  Reep,  who  died  Febru- 
ary 9,  191 5,  leaving  the  instrument  contested  purporting  to 
be  her  last  will  and  testament  executed  February  24,  19 14. 

The  testatrix  left  surviving  her  a  husband,  Eli  Reep; 
also  her  children,  Nannie  B.  Gum,  Thomas  P.  Reep,  Martha 
A.  Clark,  Alice  Maud  Batterton,  Mary  A.  Gaddie,  Ethel 
C.  Gum  and  Edward  L.  Reep ;  also  Ely  Reep,  her  grand- 
daughter, the  only  child  of  a  deceased  son.  Stripped  of 
unnecessary  verbiage,  the  will,  after  directing  the  payment 
of  the  debts  and  funeral  expenses  and  the  purchase  of  a 
marker  for  testatrix's  grave  at  a  cost  not  to  exceed  $300, 
directs  that  the  remaining  personal  estate  be  converted  into 
money  by  the  executor, — one-third  of  the  proceeds  to  be 
paid  to  her  husband  and  the  balance  divided  equally  among 
her  children  then  living  and  the  said  grandchild,  Ely  Reep. 
The  fourth  clause  of  the  will  recites  the  testatrix  had  paid 
out  more  money  for  the  education  of  her  daughter  Ethel 
(complainant  in  the  bill  to  contest  the  will)  than  for  her 
other  children ;  that  she  had  loaned  and  given  considerable 
more  money  to  her  son  Edward  than  to  the  other  children ; 
that  she  had  given  her  daughter  Nannie  B.  Gum  money  for 
the  education  of  said  daughter's  son  and  to  start  him  in 
business,  and  not  having  so  favored  her  other  children  or 
grandchild  and  desiring  them  to  share  equally  in  her  estate, 
she  charged  against  her  daughter  Ethel  C.  Gum  the  sum  of 


Dec. 'It]  Gum  v.  Reep.  505 

$500,  with  interest  at  six  per  cent  from  the  date  of  the  exe- 
cution of  the  will ;  against  her  son  Edward  L.  the  sum  of 
$500,  with  interest  at  the  same  rate  from  the  same  time; 
and  against  her  daughter  Nannie  B.  Gum  the  amount  of 
money  the  testatrix  had  paid  and  might  thereafter  pay  on 
a  policy  of  insurance  in  the  Illinois  Life  Insurance  Com- 
pany upon  the  life  of  the  daughter's  son,  Percy  E.  Gum, 
which  policy  she  directed  should  be  transferred  to  the  said 
daughter  Nannie  B.  Gum,  as  beneficiary,  upon  the  books 
of  the  company.  None  of  the  advancements  charged  were 
to  be  deducted  from  the  personal  estate  but  were  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  testatrix's  land  when 
sold,  in  accordance  with  the  directions  in  the  will.  The 
will  directed  the  real  estate  of  testatrix  should  not  be  sold 
or  disposed  of  until  after  the  death  of  her  husband,  but 
until  that  time  it  should  be  held  by  the  executor  in  trust 
and  managed  and  controlled  by  him,  the  rents,  income  and 
profits  therefrom  collected  by  him,  and  after  the  payment 
of  the  taxes,  repairs,  insurance  and  all  other  expenses,  in- 
cluding his  costs  as  trustee,  the  net  amount  was  directed  to 
be  paid,  yearly,  one-third  to  the  husband  as  long  as  he  lived, 
and  the  balance  divided  equally  among  the  testatrix's  chil- 
dren and  grandchild,  Ely  Reep.  Within  one  year  after  the 
death  of  the  husband  the  executor  was  directed  to  sell  the 
real  estate  at  public  sale  and  was  authorized  to  execute 
deeds  of  conveyance  to  the  purchasers  thereof,  and  the  pro- 
ceeds, after  the  payment  of  the  costs,  together  with  the  ad- 
vancements charged  against  the  testatrix's  children,  were  to 
be  divided  equally  among  her  children  and  the  said  grand- 
child, except  that  the  share  of  the  daughter  Ethel  C.  Gum 
was  to  be  held  in  trust  by  the  executor,  loaned  on  good 
security  and  the  net  income  therefrom  paid  to  said  daugh- 
ter Ethel  so  long  as  she  was  the  wife  of  Chester  Gum;  that 
upon  his  death,  if  the  daughter  was  then  living,  or  upon  her 
divorce  from  him  and  marriage  to  another,  the  executor 
was  given  authority  to  pay  the  daughter  the  principal  sum 


n 


506  Gum  v.  Keep.  B75  III. 

or  such  part  thereof  as  he  deemed  necessary  and  proper 
for  her  needs  and  well  being;  that  if  any  of  such  principal 
sum  remained  unpaid  to  her  at  her  death  it  was  to  be  paid 
to  the  heirs  of  her  body  surviving  her,  and  in  case  she  left 
no  such  heirs  it  was  to  be  divided  among  the  testatrix's 
heirs  then  living,  in  accordance  with  the  statutes  of  de- 
scent. The  will  named  the  testatrix's  son  Thomas  P.  Reep 
as  executor,  who  was  also  given  trust  powers,  and  revoked 
all  wills  theretofore  made  by  her.  It  was  witnessed  by 
Harry  Schirding,  James  H.  Gum,  Hye  Dorn  and  Lizzie 
Luken.  The  will  was  admitted  to  probate  in  March,  191 5. 
The  bill  in  this  case  to  contest  the  will  was  filed  by 
the  daughter  Ethel  C.  Gum  in  September,  191 5.  It  charges 
that  at  the  time  of  the  execution  of  the  will  the  testatrix 
was  sixty-five  years  old  and  suffering  from  disease  and 
weakness  incident  to  old  age;  that  she  had  been  confined 
to  her  bed  with  a  fatal  malady  from  which  she  had  been 
suffering  for  ten  years  and  was  not  of  sound  mind,  and 
was  imable  to  comprehend  the  terms  and  provisions  of  the 
will  and  was  mentally  incapable  of  making  a  just  and  valid 
disposition  of  her  property.  The  bill  also  charges  the  will 
was  wholly  the  product  of  the  son  Thomas  P.  Reep  and 
was  not  the  will  of  the  testatrix ;  that  said  son  was  a  prac- 
ticing lawyer ;  that  he  had  for  a  long  time  been  unfriendly 
to  complainant  and  his  brother  Edward ;  that  for  improper 
and  fraudulent  purposes  said  Thomas  P.  took  advantage  of 
the  ailing  and  mental  condition  of  his  mother,  prepafed  the 
instrument  purporting  to  be  her  will  agreeable  to  his  own 
wishes  and  desires,  procured  the  witnesses  to  it  and  unduly 
influenced  the  testatrix  to  execute  the  same;  that  he  was 
present  at  the  time  of  its  execution,  which  he  controlled 
and  managed ;  that  a  confidential  relation  existed  between 
Thomas  P.  and  the  testatrix,  because  of  which  she  was,  at 
the  time  of  the  execution  of  the  instrument,  under  improper 
restraint  and  undue  influence  of  said  Thomas  P.,  who  pro- 
cured the  execution  of  the  instrument  as  the  will  of  Anna 
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B.  Reep,  and  alleges  the  same  was  not  her  will  but  was  the 
will  of  her  son  Thomas  P.  Reep. 

Thomas  P.  Reep  answered  the  bill,  individually  and  as 
executor.  Martha  A.  Clark,  a  daughter,  filed  her  separate 
answer,  and  the  guardian  ad  litem  for  the  grandchild,  who 
was  a  minor,  filed  an  answer.  All  of  the  other  defend- 
ants were  defaulted.  The  answers  of  Thomas  P.  Reep  and 
Martha  A.  Clark  denied  the  allegations  of  the  bill  that  the 
testatrix  was  not  of  sound  mind  and  memory  and  that  the 
will  was  procured  through  the  undue  influence  of  the  son 
Thomas  P.  and  alleged  it  was  the  will  of  the  testatrix. 

Upon  replications  filed,  issues  were  made  up  and  sub- 
mitted to  the  jury  whether  the  writing  purporting  to  be  the 
last  will  and  testament  of  Anna  B.  Reep  was  her  last  will, 
whether  at  the  time  of  its  execution  she  was  of  sound  mind 
and  memory,  and  whether  she  was  unduly  influenced  by 
Thomas  P.  Reep  to  make  said  will.  A  trial  was  had  by 
jury  and  a  verdict  returned  finding  the  instrument  purport- 
ing to  be  the  last  will  and  testament  of  Anna  B.  Reep  was 
not  her  last  will  and  testament.  The  verdict  further  re- 
cited the  jury  found  that  the  testatrix  was  of  sound  mind 
and  memory  but  that  she  was  unduly  influenced  by  Thomas 
P.  Reep  to  make  the  will.  The  chancellor  entered  a  decree 
in  accordance  with  the  verdict  of  the  jury,  finding  the  in- 
strument offered  in  evidence  as  the  last  will  and  testament 
of  Anna  B.  Reep  was  not  her  will  and  setting  the  same 
aside  and  the  probate  thereof.  From  that  decree  Thomas 
P.  Reep,  individually  and  as  executor,  and  Martha  A.  Clark, 
have  prosecuted  this  appeal. 

The  errors  assigned  and  argued  in  the  briefs  are  that 
the  verdict  is  palpably  contrary  to  the  evidence;  that  the 
court  erred  in  giving  one  instruction  on  behalf  of  the  con- 
testants and  refusing  one  instruction  asked  on  behalf  of  the 
proponents  of  the  will. 

Anna  B.  Reep  was  at  the  time  of  her  death  about  sixty- 
five  years  of  age.    She  owned  i6o  acres  of  farming  land  in 
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Menard  county  and  money  to  the  amount  of  about  $1200. 
She  had  inherited  the  land  from  her  father,  and  together 
with  her  husband  and  family  had  resided  on  the  farm  many 
years.  In  January,  19 13,  she  left  the  farm  and  went  to 
Petersburg,  Menard  county,  where  she  lived  at  the  Smoot 
Hotel  until  after  the  will  was  executed.  Her  husband  ap- 
pears to  have  left  the  home  and  family  prior  to  the  time 
Mrs.  Reep  went  to  live  in  Petersburg.  Before  going  there 
she  had  a  sale  and  sold  off  her  personal  property.  She 
lived  at  the  Smoot  Hotel,  in  Petersburg,  until  April  i,  19 14, 
when  she  went  to  visit  her  daughter  Martha  A.  Clark  in 
Arkansas,  where  she  remained  until  her  death,  February  9, 
191 5.  Mrs.  Reep  had  suffered  from  valvular  heart  disease 
and  a  tendency  to  dropsical  conditions  for  several  years  be- 
fore her  death.  At  times  she  would  be  very  ill  and  suffer 
greatly.  When  suffering  from  these  acute  attacks  she  was 
unable  to  be  around.  As  we  understand  the  record,  before 
she  was  incapacitated  by  age  and  disease  from  doing  so  she 
largely  managed  and  controlled  the  business  of  conducting 
her  farm.  The  evidence  upon  the  issue  of  her  mental  capac- 
ity was  conflicting.  A  considerable  number  of  witnesses 
testified  that  she  was,  in  their  opinion,  of  unsound  mind, 
and  a  considerable  number  testified  that  she  was  of  sound 
mind.  The  jury  found  that  she  was  of  sound  mind,  and 
the  correctness  of  that  finding  is  not  questioned  by  the  as- 
signment of  cross-errors. 

The  decree  adjudging  the  instrument  offered  as  the  will 
of  Anna  B.  Reep  was  not  her  last  will  and  setting  aside  the 
probate  thereof  was  based  upon  the  finding  of  the  jury  that 
she  was  unduly  influenced  to  make  it  by  Thomas  P.  Reep. 
He  was  called  as  a  witness  by  the  contestant.  He  is  an  at- 
torney at  law  practicing  in  Petersburg.  He  testified  he  pre- 
pared the  will  at  his  mother's  direction;  that  he  made  a 
draft  of  it  with  lead  pencil  from  notes  made  at  his  mother's 
room  in  the  Smoot  Hotel  and  submitted  it  to  her  two  days 
before  it  was  executed ;  that  he  afterwards  had  it  typewrit- 
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ten,  took  it  to  his  mother,  read  it  to  her  carefully,  left  it 
with  her  and  at  her  request  arranged  to  come  back  the  next 
forenoon ;  that  he  does  not  remember  whether  anyone  was 
present  in  the  room  when  he  read  the  will  to  his  mother. 

The  contestant  contends  that  the  proof  established  a  re- 
lation of  trust  and  confidence  between  the  testatrix  and 
Thomas  P.  Reep;  that  he  procured  her  to  make  the  will, 
prepared  it  himself,  secured  the  witnesses  to  come  to  his 
mother's  room  to  attest  it,  and  in  and  by  the  will  took  ad- 
vantage of  the  fiduciary  relation  existing  between  him  and 
his  mother  to  procure  his  nomination  as  executor  and  trus- 
tee with  large  discretionary  powers,  and  caused  advance- 
ments to  be  charged  against  appellee,  resulting  largely  to 
his  advantage. 

There  were  four  witnesses  to  the  will.  They  were  re- 
quested to  come  to  the  testatrix's  room  at  the  hotel  to  at- 
test the  will  as  witnesses  by  Thomas  P.  Reep.  They  appear 
to  have  gone  to  Mrs.  Reep's  room  at  about  the  same  time 
but  did  not  all  go  together.  As  some  of  them  were  going 
into  the  testatrix's  room  Thomas  was  passing  out  and  said 
he  would  return  quickly.  He  did  so  within  a  few  minutes. 
She  signed  the  will  in  the  presence  of  the  witnesses  and 
they  each  signed  in  her  presence.  She  told  them  she  had 
made  her  will  and  wanted  them  to  sign  as  witnesses.  Three 
of  the  witnesses  to  the  will  testified  the  testatrix  had  it  in 
her  possession  when  they  went  to  her  room.  They  all  tes- 
tified that  when  Thomas  came  in  the  room,  and  before  the 
will  was  signed,  he  asked  his  mother  if  it  was  her  will  and 
if  she  wanted  the  parties  present  to  sign  as  witnesses,  and 
she  answered  she  did ;  that  he  prepared  it  for  her  signature 
and  told  her  where  to  sign  it.  One  of  the  witnesses  to  the 
will  testified  that  when  Thomas  came  into  the  room  he  took 
the  will  out  of  his  pocket  and  asked  testatrix  if  it  was  her 
will  and  if  she  wanted  the  parties  present  to  sign  it.  At 
the  time  the  will  was  executed  the  testatrix  was  lying  on 
the  bed  in  her  night  dress  or  a  wrapper.     The  physician 
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who  treated  her  testified  she  was  quite  ill  in  February,  I9i4» 
She  was  raised  up  in  bed,  the  will  was  placed  on  a  book, 
and  she  was  given  a  pen,  with  which  she  signed  it.  It  was 
afterwards  signed  by  the  four  witnesses  in  her  presence.  In 
addition  to  the  usual  recital  in  the  attestation  clause  that  the 
witnesses  believed  the  testatrix  to  be  of  sound  mind  and 
memory,  it  contained  the  further  recital  that  "we  saw  no 
indication  of  and  believe  there  was  no  undue  influence  ex- 
ercised over  her  in  the  execution  thereof." 

The  evidence  tended  to  show,  and  was  not  contradicted, 
that  Thomas  sustained  a  fiduciary  relation  toward  testatrix. 
He  transacted  business  for  her  as  her  agent  and  attorney, 
and  tliat  she  reposed  confidence  in  him  was  evidenced  by 
the  fact  that  slie  instructed  the  bank  where  she  deposited 
her  money  to  honor  checks  on  her  account  signed  by  him 
as  her  agent.  "Where  a  fiduciary  relation  exists  between 
the  testator  and  a  devisee  who  receives  a  substantial  bene- 
fit from  the  will,  and  where  the  testator  is  the  dependent 
and  the  devisee  the  dominant  party,  and  the  testator  there- 
fore reposes  trust  and  confidence  in  the  devisee,  as  in  the 
ordinary  relation  of  attorney  and  client,  and  where  the  will 
is  written  or  its  preparation  procured  by  that  beneficiary, 
proof  of  these  facts  establishes  prima  facie  the  charge  that 
the  execution  of  the  will  was  the  result  of  undue  influence 
exercised  by  that  beneficiary,  and  this  proof,  standing  alone 
and  undisputed  by  other  proof,  entitles  contestants  to  a 
verdict."  Weston  v.  Teufel,  213  111.  291,  and  cases  there 
cited.  See,  also,  Leonard  v.  Burtle,  226  111.  422 ;  Yess  v. 
Yess,  255  id.  414;  England  v.  Fawbtish,  204  id.  384. 

It  is  insisted  by  appellants  that  the  evidence  does  not 
bring  the  case  within  the  rule  announced  in  the  cases  above 
cited,  for  the  reason  that  Thomas  P.  Reep  received  no  spe- 
cial benefit  from  the  will  above  what  the  other  children  re- 
ceived ;  that  the  will  divided  the  testatrix's  property  equally 
among  her  children  and  the  grandchild,  who  was  the  only 
child  of  a  deceased  son,  except  as  to  the  advancements 
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charged  against  the  share  of  the  contestant  and  two  other 
children,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
real  estate.  In  such  case,  it  is  contended,  the  evidence  does 
not  make  a  prima  facie  case  requiring  proof  to  rebut  it. 
The  only  inequality  in  amount  between  the  devise  for  the 
use  and  benefit  of  contestant  and  the  devise  to  Thomas 
P.  Reep  is  the  benefit  the  latter  will  receive  from  the  ad- 
vancements charged  against  the  share  of  the  former.  It  is 
claimed  by  appellants  no  substantial  advantage  results  from 
that  source.  While  the  share  of  Thomas  P.  Reep  will  not 
be  greatly  increased  thereby,  some  benefit  to  him  will  accrue. 
He  is  also  nominated  executor  and  trustee  with  large  pow- 
ers, among  them  to  hold  in  trust  the  share  of  contestant  in 
the  proceeds  of  the  sale  of  the  real  estate,  loan  it  and  pay 
the  net  income,  annually,  to  her  until  the  death  of  her  hus- 
band or  their  divorce  and  her  re-marriage.  The  land  was 
not  to  be  sold  until  one  year  after  the  death  of  testatrix's 
husband,  and  until  sold  it  was  to  be  managed  and  con- 
trolled by  Thomas  P.  Reep  and  the  net  income  divided 
among  the  beneficiaries  as  directed  in  clause  5,  after  deduct- 
ing all  expenses,  "including  the  costs  and  fees  for  execut- 
ing this  trust." 

In  view  of  the  special  benefits  to  and  powers  conferred 
upon  Thomas  P.  Reep  by  the  will,  we  are  impressed  it  must 
be  held  the  case  made  by  the  evidence  brings  it  within  the 
rule  of  the  authorities  above  referred  to.  The  prima  facie 
case  made  by  the  proof  for  contestant  did  not  shift  the  bur- 
den of  proof  to  the  proponents,  but  it  did  require  them  to 
rebut  the  prima  facie  case  with  some  proof.  In  the  end  the 
burden  rested  upon  contestant  to  prove  the  charge  in  her 
bill  by  a  preponderance  of  the  evidence,  but  that  rule  was 
complied  with  unless  the  prima  facie  case  was  rebutted  by 
proof.  There  was  no  attempt  to  rebut  the  proof  of  the 
facts  relied  upon  by  contestant  to  support  the  claim  that  a 
fiduciary  relation  existed  between  the  son  Thomas  and  the 
testatrix,  nor  do  we  understand  the  sufficiency  of  the  proof 
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to  show  the  existence  of  such  relation  is  denied.  The  con- 
tention rather  is,  that  notwithstanding  such  relation  existed, 
as  we  have  before  said,  and  for  the  reasons  there  stated, 
the  evidence  in  this  particular  case  did  not  make  a  prima 
facie  case  of  undue  influence  requiring  contradiction  on  the 
part  of  proponents;  also,  it  is  further  contended  by  pro- 
ponents that  proof  of  statements  made  by  the  testatrix  be- 
fore the  will  was  made,  and  statements  after  its  execution, 
as  to  what  disposition  she  would  make  and  had  made  of 
her  property,  and  her  reasons  therefor,  rebut  any  presump- 
tion that  she  was  unduly  influenced. 

Before  testatrix  left  the  farm,  contestant  and  her  hus- 
band were  visiting  for  some  time  at  the  testatrix's  house. 
While  they  were  there  testatrix  and  contestant's  husband 
had  a  quarrel  about  the  treatment  by  testatrix's  son-in-law 
of  a  young  son  of  Thomas  P.  Reep,  who  also  appears  to 
have  been  a  visitor  at  his  grandmother's.  It  was  testified 
on  behalf  of  proponents  that  the  testatrix  told  her  son-in- 
law  he  should  not  have  any  of  the  fruit  she  and  her  daugh- 
ter were  putting  up,  to  which  he  replied  in  a  vulgar  and 
offensive  manner,  and  after  that  the  testatrix  told  some  par- 
ties her  son-in-law  should  never  have  any  of  her  property ; 
also  that  after  the  will  was  made  she  said  she  had  arranged 
her  property  so  her  son-in-law  would  not  get  any  of  it. 
There  is  no  proof  of  any  dispute  or  misunderstanding  be- 
tween testatrix  and  contestant.  On  the  contrary,  there  is 
evidence  tending  to  show  contestant,  who  was  her  youngest 
daughter,  was  also  the  favorite  of  her  mother.  The  proof 
tends  to  show  that  Thomas  P.  Reep.  became  angry  at  his 
brother-in-law  and  made  threats  of  violence  against  him 
on  account  of  the  difficulty  between  the  brother-in-law  and 
Thomas'  son.  The  proof  clearly  shows  tliat  at  and  for 
some  time  before  the  will  was  made  testatrix  was  physically 
in  a  weakened  condition  from  age  and  serious  illness.  A 
number  of  witnesses  testified  her  mind  also  was  unsound, 
but  we  think  the  jury  were  warranted  in  finding  she  pos- 
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sessed  testamentary  capacity.  It  cannot  be  denied,  however, 
that  on  account  of  her  age  and  long  and  severe  illness  she 
was  more  susceptible  to  undue  influence  and  imposition  than 
if  she  had  been  physically  sound  and  strong,  and  in  such 
case,  when  the  will  is  written  by  one  who  is  substantially 
benefited  by  it,  stricter  scrutiny  and  proof  of  volition  will 
be  required.  (Purdy  v.  Hall,  134  111.  298.)  "Where  a  will 
is  written,  or  procured  to  be  written,  by  a  person  largely 
benefited  by  it,  such  circumstance  excites  stricter  scrutiny 
and  requires  stricter  proof  of  volition  and  capacity.  The 
proof  required  in  such  cases  must  be  such  as  to  fully  sat- 
isfy the  court  or  jury  that  the  testator  was  not  imposed 
upon  but  knew  what  he  was  doing  and  what  disposition  he 
was  making  of  his  property  when  he  made  his  will.  The 
active  agency  of  the  beneficiary  of  a  will  in  procuring  it 
to  be  drawn,  especially  in  the  absence  of  those  who  have 
at  least  equal  claims  upon  the  justice  of  the  testator,  and 
where  the  testator  is  enfeebled  by  old  age  and  disease,  is 
a  circumstance  which  indicates  the  probable  exercise  of  un- 
due influence.  Where  the  mind  is  wearied  and  debilitated 
by  long  continued  and  serious  and  painful  sickness  it  is  sus- 
ceptible to  undue  influence  and  is  liable  to  be  imposed  upon 
by  fraud  and  misrepresentation.  'The  feebler  the  mind  of 
the  testator,  no  matter  from  what  cause, — whether  from 
sickness  or  otherwise, — the  less  evidence  will  be  required  to 
invalidate  the  will  of  such  person.'  '*  England  v.  Fawbush, 
supra,  p.  392. 

A  consideration  of  the  evidence  in  the  record  leads  us 
to  the  conclusion  that  we  would  not  be  justified  in  reversing 
the  decree  on  the  ground  that  it  is  palpably  contrary  to  the 
weight  of  the  testimony.  The  language  of  the  opinion  in 
Keyes  v.  Kimmel,  186  111.  109,  on  page  121,  is  applicable 
to  this  case.  Neither  do  we  find  any  error  of  law  in  the 
court's  rulings  in  giving  and  refusing  instructions,  prejudi- 
cial to  proponents. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 

275  -  33 
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Th^  B^rEda  Manufacturing  Company,  Plaintiff  in  Er- 
ror, vs.  The  Industriai^  Board  of  Ii^unois  et  al.  De- 
fendants in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec,  12,  ipi6. 

1.  Workmen's  compensation — under  the  act  of  1913  notice 
must  be  given  parties  of  hearing  on  review  by  Industrial  Board, 
The  Workmen's  Compensation  act  of  1913  does  not  specifically 
state  that  notice  must  be  given  the  parties  of  the  hearing  on  review 
by  the  Industrial  Board  of  the  arbitration  committee's  award,  but 
that  such  was  the  intent  and  purpose  of  the  act  is  plain  from  the 
language  of  the  statute. 

2.  Same — Industrial  Board  cannot  investigate  facts  disputed  on 
review  without  additional  notice.  Where  the  evidence  is  so  con- 
flicting on  the  review  of  the  arbitration  committee's  award  that 
the  Industrial  Board  cannot  decide  the  controversy  without  addi- 
tional information,  the  board  cannot  appoint  a  special  investigator 
to  investigate  and  take  evidence  without  giving  notice  of  such  ap- 
pointment and  affording  the  parties  an  opportunity  to  cross-exam- 
ine witnesses  and  to  present  such  evidence  as  they  may  desire. 

3.  Same — when  Industrial  Board  exceeds  its  powers.  The  In- 
dustrial Board  acts  beyond  its  powers  and  contrary  to  law  when 
it  makes  an  award  upon  the  report  of  a  special  investigator,  based 
upon  statements  of  parties  procured  by  him  without  notice  to  the 
defendant. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Thomas  C.  Angerstein,  (David  A.  Orebaugh,  of 
counsel,)  for  plaintiff  in  error. 

Sabath,  Stafford  &  Sabath,  (Charles  B.  Staf- 
ford, of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Fred  Moeller,  now  deceased,  filed  December  19,  1913, 
his  application  with  the  defendant  in  error  the .  Industrial 
Board  for  adjustment  of  his  claim  against  plaintiff  in  er- 
ror, the  Bereda  Manufacturing  Company.    The  application 
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averred  that  while  Moeller  was  in  the  employ  of  plaintiff  in 
error,  August  26,  19 13,  his  right  eye  was  injured,  prac- 
tically destroying  the  sight  thereof,  and  averred  that  at  the 
time  of  the  injury  the  parties  were  subject  to  the  provisions 
of  the  Workmen's  Compensation  act  of  191 3,  in  force 
July  I,  1913.  A  hearing  was  had  May  4,  1914,  before  a 
committee  of  arbitration,  and  $9  a  week  for  fifty-six  weeks, 
beginning  September  4,  1913,  was  awarded  Moeller.  A  re- 
view of  the  award  made  by  the  committee  of  arbitration 
was  had  before  the  Industrial  Board.  That  board  found 
the  parties  were  under  the  terms  and  provisions  of  the 
Workmen's  Compensation  act ;  that  Fred  Moeller  had  been 
receiving  $15  per  week;  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment  and  resulted  in  the  total 
loss  of  the  sight  of  one  of  Moeller's  eyes.  It  was  ordered 
and  adjudged  that  the  Bereda  Manufacturing  Company,  the 
plaintiff  in  error,  pay  the  administrator  of  the  estate  of  Fred 
Moeller  $7.50  per  week  for  a  period  of  one  hundred  weeks. 
Plaintiff  in  error  sued  out  a  writ  of  certiorari  from  the  cir- 
cuit court  of  Cook  county  to  review  and  set  aside  the  de- 
cision and  award  of  the  Industrial  Board  upon  the  same 
grounds  alleged  in  the  assignment  of  error  in  this  court. 
The  circuit  court,  on  a  hearing,  quashed  the  writ  of  cer- 
tiorari, dismissed  the  proceeding,  and  the  presiding  judge 
certified  that  in  his  opinion  the  case  was  one  proper  to  be 
reviewed  by  this  court,  and  this  writ  of  error  was  sued  out 
accordingly. 

It  does  not  appear  that  there  was  any  statement  of  facts 
agreed  to  at  the  hearing  before  the  committee  of  arbitra- 
tion or  the  Industrial  Board,  but  the  testimony  of  witnesses 
called  by  the  respective  parties  was  heard  by  the  committee 
of  arbitration.  None  of  the  testimony  is  abstracted.  (  No 
question  is  raised  as  to  the  case  being  one  within  the  juris- 
diction of  the  board,  but  the  grounds  urged  for  reversal  are, 
that  the  Industrial  Board,  contrary  to  law,  took  testimony 
of  witnesses  without  notice  to  plaintiff  in  error  and  without 
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it  being  afforded  an  opportunity  for  cross-examination  of 
the  witnesses ;  that  said  board  based  its  decision  and  award 
upon  the  unsworn  statements  of  said  witnesses  and  the  un- 
verified report  of  a  special  agent  appointed  by  the  board  to 
procure  the  statements  of  said  witnesses.)  Defendants  in 
error  contend  that  the  record  presents  no  question  for  re- 
view ;  that  the  evidence,  which  is  not  abstracted,  sustained 
the  finding  and  award;  that  the  only  dispute  between  the 
parties  was  one  of  fact  and  no  question  of  law  is  presented 
for  our  consideration. 

In  its  finding  and  award  the  Industrial  Board  recited 
that  the  case  presented  no  question  except  the  weight  of 
the  testimony ;  that  the  claimant  testified  to  the  injury  and 
the  manner  in  which  it  occurred;  that  "a  number  of  phy- 
sicians testified  pro  and  con  concerning  the  injury  and  how 
it  occurred,  from  symptoms  appearing  upon  examination 
made,"  and  a  number  of  witnesses  acquainted  with  the 
claimant  testified  that  prior  to  the  date  of  the  alleged  ac- 
cident they  had  not  noticed  any  defect  in  his  eye,  while 
"a  considerable  number  of  comparatively  disinterested  wit- 
nesses, neighbors,  testified  to  admissions  concerning  the 
claimant's  eye  tending  to  show  that  what  injury  or  defect 
there  was  had  existed  prior  to  August  26,  191 3/'  the  date 
of  the  alleged  accident.  The  Industrial  Board  further  re- 
cited in  its  decisioh  and  award:  "Because  of  the  serious 
discrepancies  in  the  evidence  and  the  great  difficulty  in  de- 
termining where  the  preponderance  lies  upon  the  material 
questions  in  the  case,  this  board,  upon  its  own  motion,  des- 
ignated Joseph  J.  Healy  as  special  agent  to  make  an  exami- 
nation into  all  the  various  phases  of  this  case,  from  any 
and  all  sources  of  evidence  obtainable.  On  August  3,  19 13, 
the  special  agent  herein  reported  in  writing  to  this  board 
the  substance  of  the  statements  and  testimony  taken  by  him 
of  six  apparently  credible  and  disinterested  witnesses,  who, 
in  substance,  state  that  the  injury  here  complained  of  was 
the  result  of  the  accident  that  occurred  during  the  time  the 
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claimant  was  in  the  employ  of  the  respondent.  The  board 
is  of  the  opinion,  after  carefully  considering  the  report  of 
the  special  agent,  that  the  injury  to  the  claimant's  eye  was 
the  result  of  the  accident  that  occurred  at  the  time  when  he 
was  driving,  or  attempting  to  drive,  a  chisel  between  the 
two-by-fours,  as  claimed  by  him.") 

So  far  as  appears  from  the  record,  the  controversy  on 
the  hearing  before  the  committee  of  arbitration  and  on  re- 
view before  the  Industrial  Board  was  whether  the  claimant  <; 
was  injured  while  engaged  in  his  employment,  August  26, 
1913.  It  appears  from  the  recitals  in  the  finding  and  award 
of  the  Industrial  Board  that  evidence  was  offered  on  his 
behalf  at  a  hearing  of  both  parties  to  establish  that  he  was 
so  injured  in  one  of  his  eyes  on  said  day,  while  evidence 
was  offered  on  behalf  of  plaintiff  in  error  to  show  the  in- 
jury to  claimant's  eye  existed  before  the  date  of  the  alleged 
accident,  but  that  said  board  was  unable,  from  the  testimony 
offered  by  the  respective  parties  at  said  hearings,  to  deter- 
mine or  decide  the  controverted  question. 

The  Workmen's  Compensation  act  of  191 3  did  not  spe- 
cifically state  that  notice  should  be  given  the  parties  of  the 
hearing  on  review,  but  that  such  was  the  intent  and  purpose 
of  the  act  is  plain  from  the  language  of  the  statute.  By 
paragraph  (e)  of  section  19  of  the  1913  act  it  was  pro- 
vided that  if  a  petition  for  review  of  the  award  of  a  com-  ^ 
mittee  of  arbitration  and  an  agreed  statement  of  facts  or 
stenographic  report  were  filed,  as  provided  by  the  act,  the 
Industrial  Board  should  promptly  review  the  decision  of 
the  committee  of  arbitration  and  the  facts  as  they  appear 
from  said  statement  of  facts  or  stenographic  report,  "and 
shall  also,  if  desired,  hear  the  parties,  together  with  such 
additional  evidence  as  they  may  wish  to  submit.  After  such 
hearing  on  review,  the  board  shall  announce  and  file  in  its 
office  its  decision"  and  immediately  send  each  party  a  copy 
thereof.  Paragraph  (/)  provided  that  the  decision  of  the 
Industrial  Board,  "acting  within  its  powers,"  shall,  in  the        y 
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absence  of  fraud,  be  conclusive.  The  statute  did  not  re- 
strict the  review  of  the  decision  of  the  committee  of  arbi- 
tration by  the  Industrial  Board  to  a  consideration  of  the 
agreed  statement  of  facts  or  stenographic  report  of  the 
hearing  before  the  committee,  but  required  the  board  to 
hear  the  parties,  if  desired,  and  to  hear  such  additional  evi- 
dence as  they  might  wish  to  submit.  '  How  could  the  board 
hear  the  parties  unless  a  time  and  place  for  the  hearing 
were  fixed  and  reasonable  notice  given  them?  ;  Unless  no- 
tified of  a  time  and  place  of  hearing  the  parties  could  not 
exercise  the  right  given  them  by  the  statute  to  produce  ad- 
ditional evidence.  '  It  is  plain  the  parties  could  not  exercise 
their  right  to  be  heard  on  the  review  and  to  introduce  ad- 
ditional or  further  evidence  unless  they  were  given  reason- 
able notice  of  the  time  and  place  of  the  hearing  and  afforded 
an  opportunity  to  be  present,  and,  if  desired,  to  produce 
further  evidence.  It  appears  from  this  record  the  parties 
had  notice  of  the  hearing  on  review,  appeared  before  the 
board  and  each  party  offered  additional  evidence  to  that 
contained  in  the  stenographic  report  of  the  hearing  before 
the  committee  of  arbitration,  but  it  also  appears  from  the 
recitals  in  the  decision  and  award  that  said  decision  was  not 
made  or  based  upon  the  stenographic  report  and  the  addi- 
tional evidence  heard  by  the  board.  It  is  stated  in  the  de- 
cision, in  substance,  that  no  question  was  presented  except 
the  weight  of  the  testimony,  and  that  the  evidence  w^as  so 
conflicting  and  unsatisfactory  that  the  board  was  unable  to 
determine  its  weight  and  preponderance.  In  other  words, 
it  was,  in  the  judgment  of  the  board,  evenly  balanced  and 
left  the  mind  in  the  same  condition  it  was  in  before  hear- 
ing any  testimony  whatever.  Having  no  convictions,  from 
the  proof  presented  at  the  hearings  how  the  disputed  ques- 
tion of  fact  should  be  determined,  the  board  found  itself 
unable  to  make  any  decision  and  appointed  a  special  inves- 
tigator "to  make  an  examination  into  all  the  various  phases 
of  this  case,  from  any  and  all  sources  of  evidence  obtain- 
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able."  The  investigator  took  the  statements  of  six  wit- 
nesses and  reported  the  same  to  the  Industrial  Board,  which 
board  was  "of  the  opinion,  after  carefully  considering  the 
report  of  the  special  agent,  that  the  injury  to  the  claimant's 
eye  was  the  result  of  the  accident"  at  the  time  and  in  the 
manner  alleged  and  decided  the  claimant  was  entitled  to 
compensation  under  the  law,  and  made  the  award  accord- 
ingly. No  notice  was  given  to  plaintiff  in  error  of  the  ap- 
pointment of  said  special  agent  and  his  instructions  to  take 
the  statements  of  witnesses  upon  the  disputed  fact,  and  no 
opportunity  was  afforded  it  to  be  present  at  the  taking  of 
such  statements  for  the  purpose  of  cross-examining  the  par- 
ties whose  statements  were  taken  or  to  offer  additional  evi- 
dence in  its  behalf.  Said  statements  are  set  out  in  the  ab- 
stract and  it  does  not  appear  that  they  were  made  under 
oath.  Plaintiff  in  error  asserts  they  were  not,  and  this  is 
not  denied  by  defendants  in  error.  There  is  no  warrant  in 
the  statute  for  the  adoption  of  any  such  method  in  the  de- 
cision of  a  controversy  about  disputed  questions  of  fact. 
The  statute  clearly  contemplates  and  requires  that  when  the 
merits  of  the  case  require  a  decision  upon  a  question  of  dis- 
puted fact,  both  parties  shall  have  an  opportunity  not  only 
to  present  such  evidence  as  they  may  desire,  but  also  to  be 
present  at  the  taking  and  hearing  of  the  evidence  by  the 
opposite  party,  so  that  each  may  have  opportunity  for  the 
cross-examination  of  the  other's  witnesses. '  In  this  case  the 
decision  and  award  by  the  Industrial  Board  were  not  made 
upon  the  evidence  introduced  at  a  hearing  at  which  both 
parties  had  an  opportunity  to  be  present  and  be  heard  and  to 
introduce  additional  evidence.  The  board  expressly  states 
the  award  was  made  upon  the  statements  of  parties  pro- 
cured by  the  special  investigator  and  upon  his  report,  of 
which  plaintiff  in  error  had  no  notice  or  knowledge  of  any 
kind.  In  thus  making  the  award  the  Industrial  Board  did 
not  act  within  its  powers  but  acted  contrary  to  law. 
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Our  conclusion  in  this  case  is  not  arrived  at  from  a  con- 
sideration of  the  evidence  or  facts  disclosed  by  the  testi- 
mony. '  The  Industrial  Board  states  in  its  finding  and  award 
that  its  decision  is  based  upon  statements  of  witnesses  taken 
ex  parte  and  reported  by  the  special  investigator  appointed 
for  that  purpose.  No  matter  what  the  character  of  the  evi- 
dence so  taken  was,  the  board  did  not  act  within  its  powers 
in  making  it  the  basis  of  the  finding  and  award. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  set 
aside  the  decision  and  award  of  the  Industrial  Board,  and 
for  such  further  orders  as  to  law  and  justice  appertain. 

Reversed  and  remanded,  with  directions. 


Dei.1.  D.  NiCHOivS,  Appellee,  vs.  Chari^es  M.  Cai.dwei*i<, 

Appellant. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  12,  IQ16. 

1.  Ejectment — ivhen  plaintiff  in  ejectment  need  not  prove  how 
ancestor  acquired  title.  Where  the  plaintiff  in  ejectnient  claims  as 
heir  of  her  father,  whose  ownership  of  the  land  at  his  death  is 
established  by  a  decree  in  a  proceeding,  to  which  the  defendant 
was  a  party,  to  assign  dower,  and  the  defendant  claims  by  deed 
from  the  widow,  to  whom  the  property  was  assigned  as  dower, 
both  parties  claim  from  a  common  source,  and  the  plaintiff  is  not 
required  to  prove  how  her  father  acquired  title. 

2.  Same — estoppel  in  pais  not  available  as  defense  in  ejectment. 
The  defense  of  an  estoppel  in  pais  to  assert  title  is  not  available  in 
an  action  of  ejectment,  where  only  legal  titles  are  considered. 

3.  Dower — when  omission  of  words  of  aifirntation  in  commis- 
sioners' oath  will  not  render  the  oath  void.  The  fact  that  the  word 
"swear"  or  "affirm"  does  not  appear  in  the  commissioners*  oath  in 
a  proceeding  to  assign  dower  will  not  render  the  oath  void,  where 
the  jurat  of  the  circuit  clerk  attached  to  the  oath  states  that  it 
was  signed  and  sworn  to  by  two  of  the  commissioners  before  him; 
and  the  fact  that  but  two  of  the  commissioners  took  the  oath  does 
not  render  the  proceeding  subject  to  collateral  attack. 
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4.  Same — when  part  of  the  description  in  commissioners'  report 
may  be  treated  as  surplusage.  Where  a  part  of  the  description  of 
the  property  in  the  commissioners*  report  is  erroneous  it  may  be 
treated  as  surplusage  if  the  remainder  of  the  description  in  the 
report  constitutes  a  good  description. 

5.  Same — when  a  decree  in  a  proceeding  to  assign  dower  is  not 
subject  to  collateral  attack.  A  decree  in  a  proceeding  for  assign- 
ment of  dower  is  not  subject  to  collateral  attack  where  the  irregu- 
larities objected  to  do  not  render  the  proceeding  void  but  are  only 
such  as  can  be  taken  advantage  of  upon  appeal  or  writ  of  error 
and  where  there  is  no  assertion  of  fraud  in  the  proceeding. 

6.  Limitations — when  defense  of  Statute  of  Limitations  can 
not  be  invoked  in  ejectment.  Where  land  assigned  to  the  widow 
as  dower  is  conveyed  by  her  an  heir  is  not  entitled  to  possession 
during  the  widow's  lifetime,  and  if  the  heir  brings  an  action  of 
ejectment  within  seven  years  from  the  time  of  the  widow's  death 
the  defense  of  the  Statute  of  Limitations  cannot  be  invoked. 

Appeai.  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  WiLUAM  K.  Whitfiei*d,  Judge,  presiding. 

Chari^es  C.  LeForgee,  Thomas  W.  Samuei*s,  and 
George  W.  Bi,ack,  for  appellant. 

Jones  &  VanCi^eve,  and  McCaskii^i.  &  McCaskii^l, 
for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Macon  county  in  an  action  of  ejectment.  Dell  D.  Nich- 
ols, appellee  here,  was  plaintiff  in  the  court  below.  The 
property  which  she  claimed  to  own  in  fee  simple  is  described 
in  her  declaration  as  the  west  35  feet  off  the  east  65^  feet 
of  lot  8  in  block  3  of  the  original  town  (now  city)  of  De- 
catur, otherwise  described  as  35  feet  off  the  east  side  of 
lot  7  of  the  re-survey  of  lot  8  of  block  3  in  the  original 
town  (now  city)  of  Decatur.  The  case  has  been  tried  three 
times  in  the  circuit  court,  once  resulting  in  a  judgment  for 
defendant  and  twice  in  judgments  for  plaintiff.     From  the 
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last  judgment  in  favor  of  plaintiff  defendant  has  prosecuted 
this  appeal. 

Plaintiff  stated  on  oath  upon  the  trial,  in  the  form  of 
an  affidavit,  that  she  claimed  title  through  a  common  source 
with  defendant;  that  the  common  source  was  plaintiff's 
father,  James  D.  Moudy,  from  whom  plaintiff  inherited  the 
premises  as  his  only  heir.  The  proof  shows  Moudy  died 
in  Washington  county,  Illinois,  in  1873.  He  left  surviving 
him  a  widow,  Minnie  H.  Moudy,  and  plaintiff,  his  only 
child  and  heir-at-law.  Plaintiff,  to  prove  her  title,  offered 
in  evidence  a  bill  in  chancery  filed  to  the  August  term,  1876, 
of  the  Washington  county  circuit  court  by  the  widow,  Min- 
nie H.  Moudy,  against  plaintiff  and  others,  for  the  assign- 
ment of  dower  to  said  Minnie  H.  Moudy,  as  widow  of 
James  D.  Moudy,  in  the  lands  the  bill  alleged  he  died  seized 
and  possessed  of.  The  bill  described  the  property  here  in 
controversy  as  part  of  the  real  estate  owned  by  Moudy  at 
the  time  of  his  death.  Among  other  defendants  to  the  bill 
were  defendant  here,  Charles  M.  Caldwell,  and  his  brother, 
F.  B.  Caldwell,  and  they  answered  the  bill.  Plaintiff  also 
offered  in  evidence  a  decree  of  the  circuit  court  of  Wash- 
ington county  rendered  in  said  cause  at  said  April  term, 
1876,  which  recited  that  the  court  found  from  the  testimony 
that  complainant  in  said  suit  was  the  widow  of  James  D. 
Moudy,  who  died  intestate  October  i,  1873,  seized  in  fee 
simple  of  the  lands  described  in  the  decree,  which  descrip- 
tions included  the  premises  here  in  controversy.  Three 
commissioners  were  appointed  by  the  decree  to  assign  dower 
to  complainant  in  all  of  said  lands  described  and  report 
to  the  court.  The  plaintiff  also  introduced  in  evidence  the 
oath  taken  by  two  of  said  commissioners,  also  the  report 
of  said  two  commissioners  assigning  the  premises  here  in 
controversy,  though  by  a  slightly  incorrect  description,  to 
the  widow  as  and  for  her  dower.  Plaintiff  also  offered  in 
evidence  the  minutes  of  the  judge  who  heard  the  case. and 
entered  the  decree,  showing  that  the  commissioners'  report 
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assigning  dower  was  approved  by  the  court  at  the  October 
term,  1876.  The  plaintiff  also  introduced  in  evidence  a 
quit-claim  deed  dated  June  i,  1861,  from  Thomas  O.  Smith 
and  wife  to  James  D.  Moudy,  conveying  to  the  grantee  the 
premises  here  in  dispute. 

Defendant,  in  addition  to  objecting  to  the  competency  of 
certain  of  plaintiff's  proof  and  the  sufficiency  of  her  title 
as  shown  by  the  proof,  introduced  in  evidence  a  warranty 
deed  from  Minnie  H.  Moudy,  widow  of  James  D.  Moudy, 
to  Charles  M.  and  Freeland  B.  Caldwell  for  the  premises 
in  controversy,  dated  February  25,  1882;  also  a  deed  from 
Freeland  B.  Caldwell  and  wife  to  Edward  A.  Jones,  dated 
July  7,  1887,  for  the  undivided  one-half  of  said  premises; 
and  a  warranty  deed  from  Edward  A.  Jones  and  wife, 
dated  May  3,  1890,  to  defendant  for  the  undivided  one- 
half  of  said  premises.  Defendant  also  introduced  in  evi- 
dence the  report  of  the  commissioners  who  assigned  dower 
to  the  widow  of  James  D.  Moudy,  appointed  in  the  suit 
before  referred  to  in  the  Washington  county  circuit  court, 
the  decree  of  said  court  confirming  the  report  of  the  com- 
missioners and  following  the  description  in  said  report,  and 
also  certain  other  documentary  evidence,  such  as  tax  re- 
ceipts, but  which  we  think  have  no  bearing  upon  the  issues 
in  this  case. 

The  contention  of  defendant  that  plaintiff  did  not  prove 
title  to  the  land  in  James  D.  Moudy,  the  alleged  common 
source,  is  untenable  if  the  proceeding  in  Washington  county, 
the  record  of  which  was  introduced  in  evidence,  was  not  a 
void  proceeding.  Defendant  here  was  a  party  defendant  to 
the  bill  in  that  case,  was  duly  served  by  summons  and  filed 
an  answer.  The  bill  in  that  case  alleged  that  James  D. 
Moudy  died  seized  and  possessed  in  fee  simple  of  the  prem- 
ises in  controversy.  The  decree  found  that  Moudy  was 
seized  and  possessed  of  the  premises  at  the  time  of  his 
death,  in  October,  1873;  that  he  died  intestate;  that  de- 
fendant and  F.  B.  Caldwell  were  tenants  in  possession  of 
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the  premises  described  in  the  declaration,  in  this  case,  and 
that  commissioners  were  appointed  to  assign  dower  to  the 
widow  in  all  the  lands  of  the  deceased,  of  which  the  prem- 
ises in  controversy  are  a  part.  Independently  of  the  deed 
from  Smith  to  Moudy,  this  was  an  adjudication  in  a  pro- 
ceeding to  which  defendant  was  a  party  that  Moudy  was 
the  owner  of  the  premises  at  the  time  of  his  death,  and 
plaintiff  was  not  required  to  prove  when  or  how  he  acquired 
title.  The  title  claimed  by  defendant  was  under  a  deed 
from  Minnie  H.  Moudy.  The  premises  were  assigned  to 
her  as  dower,  as  the  widow  of  James  D.  Moudy.  Both  par- 
ties therefore  claim  title  through  a  common  source. 

The  court  had  jurisdiction  of  the  subject  matter  and  of 
the  parties  in  the  proceeding  by  the  widow  of  James  D. 
Moudy  in  the  circuit  court  of  Washington  county  to  assign 
dower,  and  in  our  opinion  there  is  no  such  irregularity  ap- 
pearing in  the  record  of  the  proceeding  in  said  case  as  to 
render  it  void  and  subject  to  collateral  attack.  The  objec- 
tions urged  against  the  validity  of  the  Washington  county 
proceeding,  and  which  it  is  claimed  render  the  decree  in 
that  case  void,  are,  that  only  two  of  the  three  commission- 
ers appointed  took  the  oath,  viewed  the  premises  and  made 
report;  that  the  oath  is  not  in  proper  form,  and  that  the 
report  of  the  commissioners  assigning  dower  does  not  cor- 
rectly describe  the  premises  in  controversy.  The  objection 
to  the  form  of  the  oath  is  that  it  reads,  "I  do  solemnly 

that  I  will  fairly  and  impartially  allot  and  set  off 

to  Minnie  H.  Moudy  her  dower,"  etc.,  and  does  not  con- 
tain the  word  of  affirmation.  The  jurat  of  the  circuit  clerk 
attached  to  the  oath  states  that  it  was  signed  and  sworn  to 
by  said  two  commissioners  before  him.  The  omission  in 
the  body  of  the  oath  of  the  word  "swear"  or  "affirm"  did 
not  render  it  void.  Neither  does  the  fact  that  but  two 
of  the  commissioners  took  the  oath  and  made  the  report. 
While  the  statute  requires  the  appointment  of  three  com- 
missioners who  shall  go  upon  the  premises,  allot  dower  to 
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the  person  entitled  thereto  and  make  report  in  writing,  the 
report  is  not  required  to  be  signed  by  all  three  of  them, 
but  the  statute  provides  that  it  shall  be  "signed  by  at  least 
two  of  them."  The  report  was  signed  by  two  commission- 
ers, and  the  fact  that  it  was  only  shown  said  two  commis- 
sioners took  the  oath  does  not  render  the  proceeding  void 
and  subject  to  collateral  attack. 

A  further  objection  is  that  the  report  of  the  commis- 
sioners does  not  describe  the  property  here  in  controversy. 
According  to  the  original  plat  and  survey  of  the  town  of 
Decatur  the  property  in  controversy  was  a  part  of  lot  8  in 
block  3.  Subsequently  there  was  a  re-survey  of  said  block  3 
and  lot  8  was  subdivided  into  four  lots,  numbered  5,  6,  7 
and  8.  The  report  of  the  commissioners  described  the  prop- 
erty as  35  feet  off  the  east  side  of  lot  7,  block  3,  of  the 
re-survey  of  lot  3  of  the  original  town  (now  city)  of  De- 
catur. The  objection  to  this  description,  as  we  understand 
it,  is  the  mention  of  lot  3.  As  we  have  said,  at  the  time  of 
the  re-survey  of  block  3  what  was  then  lot  8  of  that  block 
was  subdivided  into  lots  5,  6,  7  and  8.  Treating  the  words 
"lot  3"  as  surplusage,  the  report  of  the  commissioners  con- 
tains a  good  description  of  the  property.  Burns  v.  Miller, 
no  111.  242. 

The  decree  correctly  described  the  property  the  commis- 
sioners were  directed  to  assign  dower  in.  Defendant  and 
F.  B.  Caldwell  were  lessees  of  the  property  in  controversy 
at  the  time  it  was  assigned  as  dower  to  the  widow.  The 
commissioners  did  actually  assign  the  property  in  contro- 
versy as  dower,  and  defendant  and  all  other  parties  inter- 
ested so  understood  it.  None  of  the  objections  made  to 
the  Washington  county  dower  proceeding  render  it  void 
and  subject  to  collateral  attack.  At  most  they  were  but 
irregularities,  which  could  only  be  taken  advantage  of  upon 
appeal  or  writ  of  error.  No  claim  is  made  that  there  was 
any  fraud  in  said  dower  proceeding.    Miller  v.  Rozvan,  25 1 

111.  344. 
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Plaintiff  was  not  entitled  to  the  possession  of  the  prem- 
ises until  the  death  of  her  mother,  which  occurred  less  than 
seven  years  before  the  commencement  of  this  suit,  and  no 
statute  of  limitations  can  therefore  be  invoked. 

It  is  also  contended  by  the  defendant  that  the  plaintiff  is 
estopped  from  asserting  title  to  the  premises  by  her  conduct. 
This  contention  is  based  upon  the  claim  that  plaintiff  was  of 
age  at  the  time  her  mother  executed  the  deed  to  the  Cald- 
wells ;  that  she  knew  of  the  conveyance  and  attested  the  deed 
as  a  witness;  that  plaintiff  herself  conveyed  property  ad- 
joining the  premises  in  controversy  to  defendant  in  1888,  in 
the  conveyance  of  which  she  referred,  by  way  of  exception 
from  the  conveyance,  to  the  property  deeded  by  her  mother 
to  the  Caldwells  in  1882.  It  seems  too  obvious  to  require 
discussion  that  these  things  afford  no  bar  or  estoppel  to 
the  assertion  by  the  plaintiff  of  her  title  even  in  a  court  of 
equity,  and  such  a  defense  cannot  be  availed  of  in  an  action 
of  ejectment,  where  only  legal  titles  are  considered.  Hay- 
den  V.  McCloskey,  161  111.  351 ;  City  of  Amboy  v.  Illinois 
Central  Railroad  Co.  236  id.  236. 

The  judgment  was  warranted  by  the  proof  and  is  af- 

^^^^^'  Judgment  affirmed. 


James  C.  Starks,  Defendant  in  Error,  vs.  The  Nationai, 
MoNTHi^Y  Company,  Plaintiff  in  Error. 

Opinion  Hied  October  24,  ipid — Rehearing  denied  Dec,  12,  ipi6. 

Practice — what  is  not  a  statement  of  facts  or  correct  steno- 
graphic report.  An  alleged  "statement  of  facts"  by  a  judge  of  the 
municipal  court,  which  is  merely  a  statement,  in  narrative  form, 
of  the  substance  of  the  testimony  of  two  witnesses,  and  which  does 
not  purport  to  contain  all  the  evidence  heard  on  the  trial,  is  neither 
a  statement  of  facts  nor  a  correct  stenographic  report  of  the  evi- 
dence, within  the  meaning  of  the  Municipal  Court  act. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  W11.UAM  N.  Gemmii,!.,  Judge,  presiding. 
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L.  H.  Craig,  for  plaintiff  in  error. 
Pringi.^  &  T^RWiLUGER,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

James  C.  Starks  recovered  a  judgment  in  the  municipal 
court  of  Chicago,  in  an  action  of  the  first  class,  against  the 
National  Monthly  Company,  a  corporation,  for  $1418.16, 
and  the  defendant,  upon  the  ground  that  a  constitutional 
question  is  involved,  has  sued  out  of  this  court  a  writ  of 
error  to  review  the  judgment.  Boos  v.  Texas  and  Pacific 
Raihvay  Co.  250  111.  376. 

Defendant,  the  National  Monthly  Company,  publishes  a 
magazine.  The  National  Monthly,  at  Buffalo,  New  York. 
Plaintiff  filed  a  statement  of  claim,  in  which  he  alleged  he 
was  employed  as  the  agent  of  the  National  Monthly  Com- 
pany to  solicit,  in  territory  known  as  the  western  territory, 
advertising  and  make  advertising  contracts  for  said  Na- 
tional Monthly  Company  on  a  commission  basis  equal  to 
twenty  per  cent  on  all  business  secured  from  the  said  west- 
ern territory.  The  statement  of  claim  was  sworn  to,  and 
alleges  there  is  due  plaintiff  for  commissions  upon  advertis- 
ing secured,  $1633.40.  Summons  was  returned  served  on 
the  National  Monthly  Company,  "a  corporation,  by  deliv- 
ering a  copy  thereof  to  W.  T.  Diehl,  agent  of  said  corpora- 
tion," the  officers,  agents  and  employees  mentioned  in  sec- 
tion 8  of  the  Practice  act  not  being  found  in  the  county. 
The  defendant  entered  a  limited  appearance  and  moved  the 
court  to  quash  the  service  of  summons,  and  filed  an  affi- 
davit of  the  said  Diehl  denying  that  he  was  the  agent  or 
representative  of  the  National  Monthly  Company  in  any 
capacity  and  alleging  that  he  had  no  authority  to  appear  for 
the  corporation  in  any  proceeding  or  for  any  purpose.  On 
motion  of  plaintiff  the  special  appearance  of  defendant  and 
the  affidavit  in  support  of  its  motion  were  stricken  from 
the  files  December  14,  191 5,  and  three  days'  time  was  given 
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defendant  to  file  "an  amended  special  appearance  and  affi- 
davit." December  17,  191 5,  this  time  was  extended  ten 
days.  On  December  20  defendant  filed  the  affidavit  of  Nor^ 
man  E.  Mack,  in  which  he  alleged  he  was  president  of  the 
National  Monthly  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Delaware ;  that  the  principal  office  of  said  corporation  is  in 
Buffalo,  New  York;  that  it  has  no  office  in  the  State  of 
Illinois  and  had  no  office  in  the  city  of  Chicago  at  the  time 
of  the  commencement  of  this  suit  or  at  any  time  since ;  that 
said  corporation  has  never  done  business  in  the  State  of 
Illinois,  has  at  all  times  been  absent  from  the  State,  and 
that  no  service  of  the  writ  of  summons  has  been  made  upon 
said  corporation.  The  affidavit  further  alleges  Diehl  is  not, 
and  never  has  been,  the  agent  of  said  corporation,  and  has 
never  in  any  manner  been  authorized  to  represent  the  cor- 
poration in  any  capacity  and  has  never  been  an  officer  or 
agent  of  said  corporation.  No  motion  was  made  by  plain- 
tiff to  strike  this  affidavit  from  the  files,  and  the  court  ap- 
pears  to  have  treated  it  as  an  affidavit  in  support  of  the 
motion  to  quash  the  return  without  objection  on  the  part 
of  plaintiff.  On  February  4,  1916,  the  "statement  of  facts" 
made  part  of  the  record  shows  that  upon  the  trial  of  the 
issue  made  by  the  affidavit  filed  December  20,  191 5,  the 
court  heard  the  testimony  of  Diehl  (the  party  served  as 
agent  of  defendant)  and  the  testimony  of  plaintiff,  and  en- 
tered an  order  overruling  the  motion  to  quash  the  return 
and  ordered  defendant  to  file  an  affidavit  of  merits  within 
ten  days.  On  February  21,  defendant  not  having  complied 
with  the  order  of  the  court  to  file  an  affidavit  of  merits  or 
defense,  judgment  was  entered  against  defendant  by  default. 
Defendant  in  error  contends  that  the  statement  of  facts 
in  the  record  cannot  be  considered  by  this  court  (i)  for 
the  reason  that  the  statement  of  facts  authorized  bv  sec- 
tion  23  of  the  Municipal  Court  act  applies  only  in  cases  of 
the  fourth  and  fifth  classes,  and  that  in  actions  of  the  first 
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class  a  party  desiring  a  review  of  the  judgment  must  file  a 
bill  of  exceptions  or  stenographic  report  containing  all  the 
evidence,  as  provided  by  section  8i  of  the  Practice  act; 
(2)  that  even  if  the  statement  of  facts  is  authorized  in 
actions  of  the  first  class,  the  statement  of  facts  here  em- 
braced in  the  record  is  insufficient,  in  that  it  does  not  pur- 
port to  contain  all  the  evidence  heard  upon  the  issue  of  fact. 

We  shall  not  determine  the  first  contention  urged  by  de- 
fendant in  error,  for  the  reason  that  in  our  view  of  the  law 
our  decision  must  be  the  same  no  matter  how  that  question 
might  be  decided.  What  is  designated  "statement  of  facts" 
and  certified  by  the  trial  judge  as  "a  correct  statement  of 
the  facts  appearing  upon  the  trial'*  is  not  a  statement  of 
facts  within  the  contemplation  of  the  Municipal  Court  act, 
but  purports  to  be  the  substance  of  the  testimony,  in  narra- 
tive form,  of  Diehl  and  the  plaintiff.  Nor  does  it  purport 
to  be  a  correct  stenographic  report  of  the  evidence,  and  the 
trial  judge  does  not  certify  that  it  contains  all  the  evidence 
heard. 

The  constitutional  question  raised  by  the  assignment  of 
errors  that  the  judgment  violated  the  constitution  of  this 
State  and  of  the  United  States  by  depriving  defendant  of 
its  property  without  due  process  of  law,  depends  upon 
whether  Diehl,  upon  whom  the  summons  was  served,  was 
such  an  agent  of  the  defendant  corporation  that  service  of 
summons  upon  him  as  such  agent  was  lawful  service  upon 
defendant  and  gave  the  court  jurisdiction.  There  being  no 
statement  of  facts  or  correct  stenographic  report  in  the  rec- 
ord we  cannot  determine  that  question. 

The  judgment  of  the  municipal  court  is  affirmed. 

Judgment  affirmed. 
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Lydia  E.  Defrees  et  al.  Appellants,  vs.  Robert  T.  Bry- 
don, Appellee. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  ip,  ipi6. 

1.  Wills — testator^s  intention  to  be  ascertained  from  language 
of  entire  will.  In  construing  wills  the  constant  effort  of  the  courts 
is  to  ascertain  and  give  effect  to  the  intention  of  the  testator  as 
expressed  by  the  language  of  the  whole  will  and  to  give  effect  to 
the  same  in  so  far  as  is  consistent  with  the  established  rules  of  law 
and  the  public  policy  of  the  State. 

2.  Same — original  will  and  codicils  to  be  construed  together. 
Where  the  testamentary  instrument  consists  of  an  original  will 
and  one  or  more  codicils  all  are  to  be  construed  together  as  one 
instrument,  and  in  case  of  doubt,  where  some  of  the  provisions  of 
a  will  or  codicil  have  been  revoked  by  a  later  one,  resort  may  be 
had  to  the  revoked  provisions  as  an  aid  in  gathering  the  intention 
of  the  testator  as  expressed  by  his  later  acts. 

3.  Same — executory  devises  are  applicable  to  testamentary  dis- 
positions of  personalty.  Executory  devises  are  applicable  to  testa- 
mentary dispositions  of  personal  property  as  well  as  real  estate, 
but  in  the  case  of  personal  property  the  limitation  is  more  prop- 
erly termed  an  executory  bequest. 

4.  Same — when  a  zvill  must  be  construed  to  pass  real  and  per- 
sonal  property  together.  Whenever  a  will  purports  to  dispose  of 
real  estate  and  personal  property  in  the  same  words  and  in  the 
same  connection,  and  it  is  manifest  that  the  testator  intended  both 
to  go  together,  the  will  must  be  so  construed. 

5.  Same — when  presumption  that  testator  used  words  at  dif- 
ferent times  in  the  same  sense  cannot  prevail.  Where  the  same  or 
similar  words  are  used  in  different  parts  of  the  same  will  the  pre- 
sumption is  that  the  testator  used  them  in  the  same  sense  in  each 
instance,  but  this  presumption  cannot  prevail  where  the  words  in 
one  part  are  used  in  connection  with  other  words  not  used  in  the 
other  part  and  which  explain,  change  or  modify  their  legal  effect. 

6.  Same — trustees  under  a  will  take  only  the  quantity  of- inter- 
est  required  by  the  purpose  of  the  trust.  Where  a  trust  is  created 
by  will  and  a  devise  is  made  to  trustees  for  the  purpose  of  enabling 
them  to  execute  the  terms  of  the  trust,  the  trustees  will  take  only 
that  quantity  of  interest  which  the  purpose  of  the  trust  requires. 

7.  Same — gift  of  income  of  a  trust  estate  indicates  intention  of 
testator  that  the  fee  shall  vest  at  his  death.  An  absolute  gift  of 
all  the  income  of  a  trust  estate  to  the  testator's  children  indicates 
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an  Intention  on  his  Qart  that  the  fee  in  the  trust  property  shall 
vest  in  the  children  at  once  upon  his  death. 

8.  Same — in  construing  wills  all  language  is  to  be  given  effect, 
if  possible.  In  construing  wills  that  construction  is  to  be  favored 
which  will  render  no  word,  phrase,  clause  or  sentence  superfluous 
or  meaningless. 

9.  Same — testator  may  limit  a  fee  upon  a  fee  by  way  of  an  ex- 
ecutory devise,  A  testator  may  limit  a  fee  upon  a  fee,  by  way  of 
an  executory  devise,  in  such  a  way  that  upon  the  happening  of 
some  contingency  the  estate  first  granted  shall  be  cut  down  to  a 
base  or  determinable  fee. 

10.  Same — provision  forbidding  termination  of  trust  to  enable 
children  to  speculate  does  not  imply  a  pozver  to  dispose  of  the  fee. 
Where  a  testator  devises  his  property  in  trust  for  his  children,  "or 
her  or  his  heirs  forever,"  the  fact  that  the  will  provides  that  the 
trust  shall  not  in  any  case  be  terminated  to  enable  the  children  to 
invest  their  money  in  speculation  does  not  necessarily  imply  that 
they  shall  have  power,  when  the  trust  is  terminated,  to  dispose  of 
the  property  in  fee. 

11.  Same — provision  giving  children  power  to  dispose  of  their 
shares  by  will  does  not  defeat  a  remainder  over  created  by  execu- 
tory devise.  Where  a  testator  devises  his  property  in  trust  for  his 
children,  "or  her  or  his  heirs  forever,"  a  provision  giving  them 
power  to  dispose  of  their  respective  shares  by  will  to  persons  of 
the  blood  of  the  testator  or  his  wife  does  not  operate  to  defeat  an 
executory  devise  over  in  case  of  their  death  without  issue,  as  such 
power  is  a  limited  and  not  an  absolute  right  of  disposition. 

12.  Same — what  power  of  disposition  is  required  to  defeat  a 
base  fee  created  by  executory  devise,  A  power  of  disposition,  in 
order  to  defeat  a  base  or  determinable  fee  created  by  way  of  an 
executory  devise,  must  be  absolute  and  unlimited,  and  such  that 
it  may  be  exercised  during  the  lifetime  of  the  devisee  as  well  as 
by  will  at  his  or  her  death. 

13.  Same — when  first  estate  of  children  is  a  base  fee.  Where 
property  is  devised  to  trustees  for  the  benefit  of  the  testator's  five 
named  children,  who  are  to  have  the  income  annually  in  equal 
shares,  and,  when  the  trust  estate  is  divided,  each  to  have  one-fifth 
part  of  the  principal,  a  provision  that  if  any  of  said  children  shall ' 
die  before  the  testator,  "or  afterwards,"  without  leaving  issue, 
such  deceased  child's  share  shall  go  to  the  surviving  children  and 
their  heirs,  equally,  cuts  down  the  first  estate  of  the  children  to 
a  base  fee,  which  will  determine  upon  their  death  without  leav- 
ing issue. 
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14.  Same — termination  of  a  trust  does  not  give  beneficianes  a 
better  title  than  is  given  by  the  will.  The  termination  of  a  trust 
in  favor  of  the  testator's  children  and  a  division  of  the  estate 
among  the  children  by  an  order  of  court  on  petition  of  all  the 
children  and  the  trustees  does  not  invest  the  children  with  any 
better  title  to  the  property  than  that  g^ven  them  by  the  will,  and 
such  proceedings  do  not  bar  the  surviving  children  from  after- 
wards asserting  a  right  to  the  fee  given  them  by  way  of  execu- 
tory devise,  conditioned  on  the  death  of  any  child  leaving  no  issue. 

15.  Lach£s — when  parties  are  not  guilty  of  laches  in  asserting 
rights  under  an  executory  devise.  Parties  who  claim  under  an  ex- 
ecutory devise  have  no  rights  which  can  be  enforced  prior  to  the 
happening  of  the  specified  contingency,  and  they  are  not  guilty  of 
laches  if  they  commence  their  action  within  a  reasonable  time  after 
their  rights  accrue. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Lockwood  Honore, 
Judge,  presiding. 

February  18,  1869,  John  H.  Bradley,  then  a  resident  of 
the  city  of  Indianapolis,  Marion  county,  Indiana,  made  and 
executed  his  last  will  and  testament  in  accordance  with  the 
laws  of  that  State  then  in  force.  At  the  time  of  executing 
the  same  his  family  consisted  of  himself  and  five  children, 
viz. :  Mary,  who  married  John  B.  Kitchen ;  Frances,  who 
married  one  Ross  and  subsequently  James  B.  Hill;  Cath- 
erine S.,  who  married  Robert  T.  Brydon;  Lydia  E.,  who 
married  Morris  M.  Defrees;  and  a  son,  Emmor  Bradley. 
Catherine  S.  Brydon  departed  this  life  intestate  in  Chicago, 
Cook  county,  Illinois,  on  May  15,  19 10,  leaving  her  surviv- 
ing Robert  T.  Brydon,  her  husband,  but  no  child  or  chil- 
dren or  descendant  of  a  deceased  child  or  children.  She 
was  also  survived  by  her  three  sisters,  Lydia  E.  Defrees, 
Frances  B.  Hill  and  Mary  Bradley  Kitchen,  the  brother, 
Emmor,  having  departed  this  life  some  years  before,  leav- 
ing no  issue.  Frances  B.  Hill  died  August  6,  1910,  and 
Mary  Bradley  Kitchen  died  January  10,  191 1.    John  F.  De- 
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vine  is  administrator  of  the  estate  of  Frances  B.  Hill  and 
John  B.  Kitchen  is  administrator  of  the  estate  of  Mary 
Bradley  Kitchen. 

On  August  23,  1910,  appellant  Lydia  E.  Defrees  filed 
her  bill  in  chancery  in  the  circuit  court  of  Cook  county 
against  Robert  T.  Brydon,  both  individually  and  as  admin- 
istrator of  the  estate  of  Catherine  S.  Brydon,  for  the  pur- 
pose of  procuring  a  construction  of  the  last  will  and  testa- 
ment of  John  H.  Bradley,  and  for  an  accounting  by  that 
estate  of  the  portion  of  the  trust  estate  of  John  H.  Brad- 
ley received  by  her  sister  by  virtue  of  an  order  of  the  court 
of  common  pleas  of  Marion  county,  Indiana,  entered  in  the 
matter  of  the  estate  of  John  H.  Bradley,  by  which  she  re- 
ceived $18,150  as  her  one-fifth  part  of  such  estate.  John 
F.  Devine  and  John  B.  Kitchen,  as  administrators  of  their 
respective  estates,  were  also  made  parties  defendant  to  the 
bill.  All  the  defendants  answered  the  original  bill,  and  the 
defendants  John  F.  Devine  and  John  B.  Kitchen,  as  admin- 
istrators of  their  respective  estates,  filed  cross-bills,  asking 
substantially  the  same  relief  as  that  sought  by  complainant 
in  the  original  bill.  Answers  were  filed  to  the  cross-bills 
and  replications  to  the  respective  answers,  and  the  cause 
was  referred  to  a  master  to  take  the  proofs  and  report  the 
same,  with  his  conclusions  as  to  the  law  and  facts.  The 
master  found  the  complainants  were  not  entitled  to  the  re- 
lief prayed,  and  recommended  that  the  original  bill  and 
the  cross-bills  be  dismissed  for  want  of  equity.  Exceptions 
were  taken  to  the  master's  findings  and  report,  and  on  the 
hearing  the  court  sustained  the  exceptions  to  the  master's 
report  and  entered  a  decree  in  complainants'  favor,  finding 
they  were  entitled  to  the  relief  prayed  in  their  respective 
bills.  From  that  decree  Robert  T.  Brydon,  both  individually 
and  as  administrator  of  the  estate  of  his  deceased  wife, 
perfected  appeals  to  the  Appellate  Court  for  the  First  Dis- 
trict. The  appeals  were  consolidated  in  that  court.  A  hear- 
ing was  had  and  the  decree  of  the  circuit  court  was  reversed 
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and  the  cause  remanded  to.the  circuit  court,  with  directions 
to  dismiss  the  original  bill  and  the  cross-bills  for  want  of 
equity.  A  certificate  of  importance  was  granted  by  the  Ap- 
pellate Court,  and  this  appeal  has  been  prosecuted  to  this 
court. 

There  is  no  dispute  as  to  the  facts  in  the  case.  The 
sole  question  is  the  proper  construction  of  the  last  will  and 
testament,  and  the  codicils  thereto,  of  John  H.  Bradley,  and 
the  legal  effect  of  the  proceedings  had  by  the  heirs  of  his 
estate  and  the  trustees  created  by  such  will  and  codicils  in 
the  court  of  common  pleas  of  Marion  county,  Indiana,  by 
which  the  trust  was  terminated  and  the  trust  estate  divided 
among  the  heirs. 

The  will  and  codicils  consist  of  a  number  of  clauses  or 
items,  but  few  of  which  have  any  material  bearing  on  the 
question  at  issue.  By  the  first  five  items  of  his  will  the 
testator  made  gifts  of  specific  sums  of  money  to  each  of 
his  children,  and  in  case  of  their  death  leaving  issue,  to  his 
grandchildren.  He  further  provided  that  if  at  the  time  of 
his  death  he  should  have  a  house  occupied  by  himself  and 
a  child  or  children,  if  his  unmarried  daughters,  or  either 
of  them,  desired  to  remain  in  it  and  use  it  as  a  home  they 
might  do  so  without  paying  rent,  by  keeping  up  the  repairs, 
insurance  and  taxes  on  the  same,  and  that  if  either  daughter 
married  she  should  not  have  the  right  to  so  occupy  it  with 
her  husband  as  to  exclude  the  unmarried  child  from  its 
use,  and  the  husband  of  either  of  the  daughters  marrying 
should  have  no  control  or  use  of  the  homestead  property 
against  the  willx)r  to  the  prejudice  of  the  .unmarried  daugh- 
ter desiring  to  live  in  it.  By  the  sixth  item  he  gave,  devised 
and  bequeathed  all  the  rest  and  residue  of  his  estate  to  his 
five  children  (naming  them)  in  equal  parts,  to  have  and  to 
hold  to  them  and  their  heirs  forever,  the  shares  of  Emmor, 
Catherine  and  Lydia  being  subject  to  the  terms  of  a  trust 
therein  created  by  the  seventh  item  of  the  will.  It  further 
provided  that  if  any  child  should  die  before  the  testator 
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without  leaving  a  child  or  children,  then  such  child's  share 
should  be  equally  divided  among  the  surviving  children,  the 
children  of  such  deceased  child  or  children  to  take  their  par- 
ent's share,  and  in  case  any  such  issue  should  die  childless, 
then  and  in  that  case  the  property  derived  from  him  should 
go  to  and  belong  to  his  other  children  or  to  their  heirs.  By 
the  seventh  item  he  devised  his  property  to  William  N. 
Jackson,  John  B.  Kitchen  and  Frederick  A.  Ross  as  trustees, 
and  directed  that  the  trust  in  each  case  should  be  terminated 
and  the  share  of  each  in  the  trust  fund  and  its  increase  be 
paid  over  to  the  cesit4d  que  trust  as  soon  as  and  whenever 
it  would  be  proper  and  for  the  benefit  of  such  estate  to  do 
so,  vesting  the  trustees,  or  a  majority  of  them,  with  the 
same  power  and  discretion  of  parents  to  decide  that  mat- 
ter, and  in  case  his  daughters  should  marry,  that  none  of 
the  trust  should  pass  to  or  be  paid  to  their  husbands  or 
in  any  way  controlled  by  them,  except  by  the  consent  of 
the  trustees. 

On  April  22^  1870,  the  testator  made  and  executed,  in 
accordance  with  the  laws  of  the  State  of  Indiana,  a  certain 
codicil  to  his  will,  consisting  of  twelve  items  or  clauses. 
The  one  material  to  be  considered  here,  and  over  the  con- 
struction of  which  this  controversy  arises,  is  the  tenth  item, 
which  is  as  follows : 

''Tenth — I  change  'Item  Sixth'  of  my  said  will,  and  in- 
stead thereof  I  give,  bequeath  and  devise  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  of  every  kind  and 
description  whatever,  consisting  of  lands,  houses,  bonds, 
mortgages,  notes,  stocks,  money,  claims,  debts  due  me  and 
rights  of  any  kind,  not  specifically  given,  devised  or  be- 
queathed by  me  to  my  child  or  children,  to  William  N. 
Jackson  and  Francis  M.  Churchman  as  joint  trustees,  in 
trust  for  the  sole  use,  ownership,  benefit  and  behoof  of  my 
five  children,  Mary,  Emmor,  Frances,  Catherine  and  Lydia 
Ellen,  in  equal  parts,  share  and  share  alike,  they,  my  said 
children,  each  to  have,  hold  and  own  the  one-fifth  part  of 
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the  proceeds  thereof  annually,  and  when  the  fund  shall  be 
divided  by  said  trustees  or  their  successors,  to  have  the 
one-fifth  part  of  the  principal  thereof  to  her  or  him  or  her 
or  his  heirs  forever,  but  until  such  division  and  the  termina- 
tion of  the  trust  to  be  subject  to  the  trust  hereby  made.  If 
any  of  said  children  shall  die  before  I  do,  or  afterwards, 
without  leaving  issue,  such  deceased  child's  share  shall  go,, 
and  is  hereby  bequeathed,  to  my  surviving  children  and  their 
heirs,  equally.  In  all  cases  the  child  or  children  of  any  of 
my  children  who  may  die  shall  take  his  or  her  deceased 
parent's  share,  only.  If  any  of  my  above  named  children 
shall  die  leaving  issue  and  such  issue  shall  die  childless,  then 
in  that  case  all  property  derived  from  me  shall  go  to  my 
other  children  and  their  heirs,  such  heirs  to  have  only  their 
ancestor's  part  in  any  case.  Any  of  my  said  five  children, 
and  every  one  of  them,  may,  as  he  or  she  pleases,  by  will 
give  and  bequeath  his  or  her  share  of  my  estate  to  any 
other  child  or  lineal  descendant  of  mine  or  of  my  deceased 
wife,  giving  it  only  to  persons  of  my  or  her  blood.  I  here- 
by appoint  my  friends  William  N.  Jackson  and  Francis  M. 
Churchman  aforesaid  to  be  joint  trustees  for  each  of  my 
said  children,  and  as  such  to  receive  and  hold  in  trust  all 
the  estate  of  each  of  the  said  children  given  and  bequeathed 
to  them  in  and  by  or  under  this  article  or  clause  to  this 
codicil  to  my  will,  with  full  power  to  manage,  invest  and 
put  the  same  to  profit  for  the  benefit  of  my  said  children, 
and  with  similar  powers  and  authority,  jointly,  as  to  such 
trust  property,  as  I  have  given  to  trustees  of  certain  dona- 
tions made  by  me  to  three  of  my  said  children,  in  writing, 
on  the  first  day  of ,  1869,  a  copy  of  which  writ- 
ing the  said  Jackson  and  my  said  children  each  have.  And 
I  do  hereby  will,  order  and  direct  that  said  trust  in  each 
case,  and  as  to  any  one  of  said  children,  may  be  terminated 
and  the  share  of  such  child  and  its  increase  paid  over  to 
such  child  whenever  it  will  be  for  the  advantage  of  such 
child,  of  which  fact  the  said  trustees  shall  be  the  sole 
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judges,  and  have  the  power  of  a  parent  to  decide,  and  which 
they  may  decide,  to  do  so;  but  I  desire  that  they  do  not 
do  so  except  in  a  very  strong,  clear  case  of  its  propriety, 
and  not  in  any  case  to  enable  such  child  to  invest  his  or  her 
money  in  speculation.  The  estate  or  interest  hereby  given 
to  each  of  my  daughters  and  held  by  said  trustees  in  trust 
for  them  is  given  and  intended  to  be  her  sole  and  separate 
estate,  and  shall  not  pass  to  or  be  paid  to  or  be  in  any  way 
controlled  by  her  husband  except  by  the  consent  of  the  said 
trustees  and  such  daughter,  his  wife;  and  this  to  apply  to 
principal  and  increase  both.  I  fully  authorize  said  trustees 
to  manage  and  use  the  trust  funds  in  each  case,  in  every 
respect,  for  the  benefit  of  the  cestui  que  trust  and  where 
necessary  for  his  or  her  support  and  maintenance,  and  with 
my  executors  to  sell  any  real  estate  and  make  or  cause  to 
be  made  the  proper  conveyance  thereof  to  the  purchaser, 
and  to  so  manage,  invest,  change  and  re-invest  any  part  of 
said  funds  as  will  be  best  for  the  interest  of  the  child  or 
children  owning  it.  Where  any  real  estate  shall  be  sold,  the 
proceeds  thereof  shall  be  added  to  and  invested  with  the 
trust  funds ;  but  they  and  my  executors,  before  selling  any 
real  estate,  shall  consult  and  advise  with  the  cestui  que  trusts. 
Every  act  of  said  trustees  shall  be  joint,  by  or  by  agreement 
and  order  of  both.  In  case  of  a  disagreement  a  majority 
of  the  cestui  que  trusts  may  decide  it." 

On  June  7,  1871,  the  testator  made  and  executed,  in 
accordance  with  the  laws  of  the  State  of  Indiana,  a  second 
codicil,  making  certain  changes  in  his  original  will  and  also 
in  the  other  codicil,  none  of  which,  however,  have  any  im- 
portant bearing  on  the  questions  now  before  us. 

On  August  12,  1872,  John  H.  Bradley  departed  this  life 
in  the  city  of  Indianapolis,  Indiana,  leaving  him  surviving 
no  widow  but  leaving  the  five  children  above  named  as  his 
only  heirs-at-law.  On  September  2,  1872,  his  last  will  and 
testament,  and  the  two  .codicils  thereto,  were  duly  proven 
and  admitted  to  probate  in  the  court  of  common  pleas  of 
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Marion  county,  Indiana.  On  October  23,  1872,  the  five  chil- 
dren, as  beneficiaries  under  his  will  and  codicils,  together 
with  the  trustees  of  the  estate  created  by  such  instruments, 
filed  a  petition  in  the  court  of  common  pleas  of  Marion 
county  in  the  matter  of  the  estate  of  John  H.  Bradley,  de- 
ceased, setting  forth  the  devises  and  bequests  made  by  the 
last  will  of  the  testator  in  the  premises  and  the  clauses 
granting  to  the  trustees  full  power  and  authority  in  the 
premises  to  terminate  the  trust  as  to  any  or  all  of  the  said 
children  and  their  heirs  and  to  make  partition  of  all  of  the 
property  among  them ;  that  it  was  the  desire  of  all  of  the 
heirs  and  legatees  of  the  testator  that  such  division  should 
be  made,  and  that  the  trustees  had  decided  that  it  would  be 
to  their  advantage  and  best  interests  to  make  such  division 
and  partition  of  all  the  property  of  which  the  testator  died 
seized  among  the  parties  in  interest,  in  equal  parts,  and  that 
the  children  and  heirs  of  the  testator  and  the  trustees  had 
agreed  upon  a  division  of  the  real  and  personal  property 
among  them,  setting  forth  the  division  of  the  property  to 
be  made,  and  asking  that  full  credit  should  be  given  to  the 
executor  for  the  respective  shares  of  the  personal  estate  in 
his  hands  as  such  executor  which  he  had  delivered  to  them, 
namely,  $18,150  to  each  of  the  said  heirs.  The  petition  is 
signed  by  the  trustees  and  each  of  the  children  of  the  tes- 
tator, with  their  respective  spouses.  Apparently  at  the  time 
of  signing  the  petition  Lydia  E.  Defrees  was  a  minor,  as 
the  following  appears  on  the  petition  under  date  of  Febru- 
ary 25,  1873 : 

"Since  signing  the  foregoing  instrument  I  have  arrived  at  the 
full  age  of  twenty-one  years,  and  do  now  ratify  and  confirm  the 
division  of  property  made  as  per  said  instrument.    Done  with  my 

consent.  Lydia  Ei<i^n  DefrEES, 

Morris  Defrees.** 

It  has  been  stipulated  that  the  statutes  and  published  re- 
ports of  the  courts  of  the  State  of  Indiana  are  to  be  con- 
sidered as  being  before  the  court,  and  that  the  court  may 
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determine  what  the  law  of  Indiana  was  or  is  upon  any 
proposition  of  law  which  may  be  material  or  pertinent  to 
the  issues  involved  in  this  case  without  the  necessity  of 
pleading  and  proving  such  laws,  it  being  the  intention  of 
the  parties  that  the  court  may  construe  and  determine  the 
laws  of  the  State  of  Indiana,  wherever  material,  by  refer- 
ence to  the  statutes  and  decisions  of  that  State,  the  same  as 
if  the  court  were  sitting  as  one  of  the  courts  of  such  State. 
Appellants  contend  that  the  estate  created  by  the  tenth 
item  of  the  first  codicil  is  an  executory  devise  in  favor  of 
the  descendants  of  the  testator  in  the  event  of  the  death  of 
any  of  his  children  without  issue,  and  that  the  proceedings 
had  by  the  heirs  and  trustees  in  the  court  of  common  pleas 
of  Marion  county,  Indiana,  making  a  settlement  of  the  trust 
and  a  division  of  the  trust  estate  among  the  children,  did 
not  change  the  provisions  of  the  will  or  divest  appellants  of 
their  interest  in  the  estate  of  Catherine  S.  Brydon,  created 
by  such  executory  devise,  in  the  event  that  she  died  leaving 
no  child  or  children  or  descendants  of  a  deceased  child  or 
children  her  surviving.  Appellee  contends  that  the  will, 
codicils,  the  petition  to  the  court  of  common  pleas  and  the 
rights  of  the  parties  to  the  property  received  thereunder 
must  be  construed  according  to  the  laws  of  Indiana ;  that 
the  testator  did  not  intend  to  create,  and  did  not  create,  an 
executory  devise  by  the  tenth  item  of  the  first  codicil  to  the 
will,  and  that  the  absolute  title  to  the  property  vested  in 
the  children  of  the  testator  immediately  upon  the  termina- 
tion of  the  trust  estate  and  its  division  among  them  pur- 
suant to  the  proceedings  had  in  the  court  of  common  pleas 
of  Marion  county,  Indiana ;  also  that  if  by  the  item  in  ques- 
tion the  testator  attempted  to  create  an  executory  devise  the 
same  is  void,  for  the  reason  that  the  will  vested  the  first 
takers  with  an  absolute  power  of  disposition  of  the  property 
devised  to  them,  which  is  repugnant  to  any  limitation  over. 
It  is  also  contended  that  the  appellants  have  been  guilty  of 
laches,  and  that  an  executory  devisee  cannot  require  an  ac- 
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counting  but  must  trace  the  property  which  the  first  taker 
received  subject  to  the  executory  bequest. 

Fyffe,  Ryner  &  DAI.E,  and  Wii,i,iam  F.  Anderson, 
(CouN  C.  H.  Fyffe,  and  Leo  Brewer,  of  counsel,)  for 
appellants. 

Chari^Es  M.  Haft,  and  John  E.  Foster,  for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

In  construing  wills  the  constant  effort  of  the  courts  is 
to  ascertain  and  give  effect  to  the  intention  of  the  testator 
as  expressed  by  the  language  of  the  whole  will  and  to  give 
effect  to  the  same  in  so  far  as  is  consistent  with  the  es- 
tablished rules  of  law  and  the  public  policy  of  the  State. 
(Morrison  v.  Tyler,  266  111.  308;  Howe  v.  Hodge,  152 
id.  252.)  This  rule  is  as  old  as  the  law  of  wills  itself  and 
a  necessary  part  of  it,  as  any  other  rule  would  defeat  the 
very  object  in  permitting  a  disposition  to  be  made  of  prop- 
erty by  last  will  and  testament.  The  intention  is  to  be  gath- 
ered from  a  consideration  of  the  whole  will  and  all  of  its 
parts,  and  not  from  the  isolated  sentences,  clauses  or  para- 
graphs of  which  it  is  composed.  (Black  v.  Jones,  264  111. 
548.)  Where  it  consists  of  an  original  will  and  one  or 
more  codicils,  all  are  to  be  construed  together  as  an  entirety 
or  one  instrument.  (40  Cyc.  1421 ;  Fry  v.  Morrison,  159 
111.  244;  Hubbard  v.  Hubbard,  198  id.  621.)  In  cases  of 
doubt,  where  some  of  the  provisions  of  a  will  or  codicil 
have  been  revoked  by  a  later  one,  resort  may  be  had  to  the 
revoked  provisions  as  an  aid  in  gathering  the  intention  of 
the  testator  as  expressed  by  his  later  acts.  (Langdon  v. 
Pickering,  19  Me.  214.)  When  so  construed  the  question 
here  presented  is,  what  was  the  intention  of  the  testator  as 
expressed  by  the  language  used  in  the  will  in  the  case  at  bar  ? 

When  resort  is  had  to  the  provisions  of  the  original  will 
by  which  the  trust  was  created,  and  which  are  superseded 
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by  the  later  provisions  contained  in  the  tenth  item  of  the 
first  codicil,  it  will  be  seen  that  the  only  substantial  differ- 
ence between  the  provisions  of  the  two  instruments  in  this 
respect  is,  that  by  the  codicil  the  terms  of  the  trust  are  so 
enlarged  as  to  include  all  of  the  children  of  the  testator, 
and  the  words  "or  afterwards"  were  added  after  the  words, 
"if  any  of  said  children  shall  die  before  I  do,"  in  that  part 
of  the  will  wherein  provision  is  made  for  the  disposition  of 
the  property  in  case  of  the  death  of  any  of  the  testator's 
children  without  leaving  issue  during  the  lifetime  of  the  tes- 
tator. The  codicil  makes  no  change,  however,  in  the  char- 
acter of  the  estate  given,  the  time  of  its  vesting  or  the  time 
or  manner  of  terminating  the  trust  estate  and  the  making  of 
a  division  of  the  corpus  of  such  estate  among  his  children. 
By  the  tenth  item  of  the  first  codicil  the  testator  gives 
the  residue  of  his  estate  to  trustees,  "in  trust  for  the  sole 
use,  ownership,  benefit  and  behoof"  of  his  five  children,  "in 
equal  parts,  share  and  share  alike,  they,  my  said  children, 
each  to  have,  hold  and  own  the  one-fifth  part  of  the  pro- 
ceeds thereof  annually,  and  when  the  fund  shall  be  divided 
by  said  trustees  or  their  successors,  to  have  the  one-fifth 
part  of  the  principal  thereof  to  her  or  him  or  her  or  his 
heirs  forever,  but  until  such  division  and  the  termination  of 
the  trust  to  be  subject  to  the  trust  hereby  made."  Had  the 
testator  stopped  here  there  could  be  no  question  as  to  his 
intention  or  the  character  of  the  estate  taken  by  each  of  his 
children.  By  apt  and  appropriate  words  expressing  his  in- 
tention as  clearly  as  words  could  express  it,  he  declares  that 
the  property  is  to  be  owned  by  his  children  and  become 
theirs  or  their  heirs  forever,  subject  only  to  the  provision 
of  the  trust  therein  created,  which  may  be  terminated  at 
any  time,  in  the  discretion  of  the  trustees.  After  making 
the  foregoing  provision,  however,  the  testator  proceeds  as 
follows:  "If  any  of  said  children  shall  die  before  I  do, 
or  afterwards,  without  leaving  issue,  such  deceased  child's 
share  shall  go,  and  is  hereby  bequeathed,  to  my  surviving 
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children  and  their  heirs,  equally.  In  all  cases  the  child  or 
children  of  any  of  my  children  who  may  die  shall  take  his 
or  her  deceased  parent's  share  only.  If  any  of  my  above 
named  children  shall  die  leaving  issue  and  such  issue  shall 
die  childless,  then  in  that  case  all  property  derived  from  me 
shall  go  to  my  other  children  and  their  heirs,  such  heirs  to 
have  only  their  ancestor's  part  in  any  case." 

Executory  devises  are  applicable  to  testamentary  dis- 
positions of  personal  property  as  well  as  real  estate.  In 
the  case  of  personal  property  the  limitation  is  more  prop- 
erly termed  an  executory  bequest.  (4oCyc.  1648;  Glover 
V.  Condell,  163  111.  566.)  The  will  in  this  case  disposes 
of  real  and  personal  property.  Whenever  a  will  purposes 
to  dispose  of  real  estate  and  personal  property  in  the  same 
words  and  in  the  same  connection,  and  it  is  manifest  that 
the  testator  intended  both  to  go  together,  it  is  held  the  will 
must  be  so  construed.  Midvane  v.  Rude,  146  Ind.  476,  and 
cases  cited. 

Appellants  insist  that  by  use  of  the  above  language  the 
testator  limited  and  qualified  the  estate  granted  so  that  it 
became  a  base  or  determinable  fee,  liable  to  be  divested  in 
the  event  any  of  the  children  died  without  leaving  issue. 
Appellee  insists  that  by  the  above  language  the  testator  only 
intended  to  provide  against  intestacy  in  the  event  of  the 
death  of  any  of  his  children  without  leaving  issue,  having 
in  mind  the  rule  that  where  a  devisee  or  legatee  dies  during 
the  lifetime  of  the  testator,  the  devise  or  bequest  to  such 
child  lapses  and  is  to  be  distributed  as  intestate  property. 
(Haigkt  v.  Royce,  274  111.  162;  Dorsey  v.  Dodson,  203  id. 
32;  Magnuson  v.  Magrvuson,  197  id.  496;  Schumaker  v. 
Grammer,  200  id.  48. )  With  the  contention  of  appellee  we 
do  not  agree.  In  the  devising  or  granting  clause  the  tes- 
tator gives  the  estate  to  his  children,  naming  them,  and  "to 
his  or  her  heirs  forever,"  and  also  provides  for  the  contin- 
gency of  any  child's  death  after  the  death  of  the  testator 
as  well  as  before.     This  is  inconsistent  with  an  intention 
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to  provide  only  against  intestacy  in  case  any  child's  death 
should  occur  prior  to  that  of  the  testator,  for  the  reason 
that  if  a  child  did  not  die  until  after  the  death  of  the  tes- 
tator, the  property  devised  to  him  or  her  would  not  descend 
as  intestate  property  but  would  immediately  vest  in  such 
child  or  his  or  her  heirs  upon  the  death  of  the  testator 
and  descend  to  such  child's  heirs  in  case  of  the  death  of 
such  child  after  the  death  of  the  testator,  in  accordance  with 
the  laws  of  his  domicile.  Language  was  used  in  the  sixth 
item  of  the  original  will  similar  to  that  used  in  the  tenth 
item  of  the  first  codicil,  with  the  exception  that  no  provi- 
sion was  there  made  for  the  contingency  of  the  death  of  a 
child  after  the  death  of  the  testator.  In  the  tenth  item  of 
the  first  codicil  this  contingency  is  provided  for  by  the  ad- 
dition of  the  words  "or  afterwards"  after  the  words  ''be- 
fore I  die,"  as  contained  in  the  original  will. 

While  it  is  true  that  where  the  same  or  similar  words 
are  used  in  different  parts  of  the  same  instrument  the  pre- 
sumption is  that  the  testator  used  them  in  the  same  sense 
in  each  instance,  (Madison  v.  Larmon,  170  111.  65,)  this 
presumption  cannot  prevail  where  the  words  are  used  in  con- 
nection with  other  words  not  contained  in  the  former  in- 
strument, which  explain,  change  or  modify  the  legal  effect 
of  the  words  as  used  in  such  former  connection.  By  the 
addition  of  the  words  "or  afterwards,"  in  the  tenth  item  of 
his  first  codicil,  the  testator  extended  the  provisions  of  that 
item  so  as  to  include  the  death  of  a  child  or  children  after 
his  death  as  well  as  before,  and  thus  negatived  any  presump- 
tion that  it  was  his  intention  by  the  above  item  to  provide 
only  against  intestacy  as  to  any  part  of  his  estate  in  case 
of  the  death  of  any  of  his  children  without  leaving  issue, 
which  would  not  occur  in  case  of  the  death  of  such  child 
after  the  death  of  the  testator.  Nor  was  such  provision 
necessary,  as  the  testator,  by  the  interposition  of  the  word 
"or"  between  the  devise  to  his  children  and  the  word 
"heirs,"  indicated  that  it  was  his  intention  to  substitute  the 
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heirs  in  place  of  their  ancestors  in  case  of  the  death  of  the 
latter  before  the  estate  vested.    £6^3;  v.  Adams,  135  111.  80. 

In  this  connection  it  is  to  be  observed  that  while  a  trust 
is  created  and  the  devise  is  to  the  trustees  as  such,  it  is 
expressly  provided  that  the  same  is  in  trust  "for  the  sole 
use,  ownership,  benefit  and  behoof"  of  the  testator's  chil- 
dren. It  is  a  familiar  principle  in  the  construction  of  wills 
that  where  a  trust  is  created  and  the  devise  is  made  to  trus- 
tees for  the  purpose  of  enabling  them  to  execute  the  terms 
of  the  trust,  "the  trustees  will  take  exactly  that  quantity  of 
interest  which  the  purpose  of  the  trust  requires,"  and  that 
if  the  trust  requires  it  the  fee  will  be  taken,  but  if  a  less 
estate  will  suffice,  a  less  estate,  only,  will  be  vested.  (Ebey 
V.  Adams,  supra,)  It  is  also  well  established  that  an  ab- 
solute gift  of  all  of  the  income  of  the  trust  estate  indicates 
an  intention  on  the  part  of  the  testator  that  the  fee  in  the 
trust  property  shall  vest  in  his  children  at  once  upon  his 
death.  (Bush  v.  Hamill,  2^2^  HI.  132.)  It  was  not  neces- 
sary for  the  purpose  of  executing  the  trust  provided  for  in 
this  case  that  the  trustees  should  take  the  fee  simple  title 
to  the  property,  and  under  the  rule  announced  in  the  above 
cases  we  must  hold  that  such  title  did  not  vest  in  them  by 
virtue  of  the  above  provisions  of  the  will. 

It  is  further  to  be  noted  in  this  connection  that  the  tes- 
tator expressly  provides  that  when  the  trust  is  terminated 
his  children  are  each  "to  have  the  one-fifth  part  of  the  prin- 
cipal thereof,"  meaning  the  trust  estate,  "to  her  or  him  or 
her  or  his  heirs  forever,  but  until  such  division  and  the 
termination  of  the  trust  to  be  subject  to  the  trust  hereby 
made."  The  provision  that  the  same  should  remain  subject 
to  the  trust  thereby  created  is  wholly  unnecessary  and  super- 
fluous if  it  was  the  intention  and  understanding  of  the  tes- 
tator that  by  the  terms  of  his  devise  the  title  was  not  vested 
in  the  children  but  was  in  the  trustees  until  the  time  of 
the  termination  of  the  trust  and  the  division  of  the  trust 
estate.    When  these  various  provisions  of  the  will  are  con- 
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sidered  and  the  same  construed  in  the  light  of  the  well  set- 
tled rules  of  law,  we  think  it  must  be  held  that  the  intention 
of  the  testator  as  expressed  by  the  language  of  his  will 
was  not  to  provide  against  intestacy  in  case  of  the  death 
of  any  of  his  children  without  leaving  issue,  but  rather  to 
control  the  disposition  of  the  estate  devised  in  case  of  such 
contingency. 

Considerable  force  is  added  to  this  construction  by  the 
sentence  in  that  item  which  provides  that  any  of  his  chil- 
dren may,  as  he  or  she  pleases,  by  will  give  his  or  her  share 
of  the  estate  to  any  other  children  or  lineal  descendants  of 
the  testator  or  of  his  deceased  wife,  giving  only  to  persons 
of  the  blood  of  the  testator  or  his  wife,  thus  clearly  evincing 
an  intention  and  desire  on  the  part  of  the  testator  to  circum- 
scribe and  control  the  devolution  of  the  property  devised 
by  him,  in  case  of  the  death  of  any  of  his  children  without 
leaving  issue,  so  that  it  should  only  descend  to  and  vest  in 
those  who  were  kindred  of  the  blood  of  himself  or  of  his 
wife.  The  provisions  in  question  were  well  adapted  for  that 
purpose  and  are  susceptible  of  no  other  construction.  To 
construe  them  otherwise  would  require  not  only  that  we 
ignore  the  clearly  expressed  intention  of  the  testator  as  dis- 
closed by  this  latter  clause,  but  also  that  we  wholly  disre- 
gard the  well  established  rules  of  law  above  announced  and 
reject  as  superfluous  and  meaningless  the  words  "or  after- 
wards," added  to  that  portion  of  the  original  will  wherein 
provision  is  made  for  the  devolution  of  his  estate  in  case 
of  the  death  of  any  one  or  more  of  his  children  without 
issue,  after  the  death  of  the  testator.  Such  a  construction 
is  to  be  avoided,  if  possible,  as  in  construing  wills  that  con- 
struction is  to  be  favored  which  will  render  no  word,  phrase, 
clause  or  sentence  superfluous  or  meaningless.  Bergman  v. 
Arnhold,  242  111.  218. 

It  now  remains  to  consider  the  effect  of  this  provision 
as  a  limitation  upon  the  estate  previously  devised  by  the 
testator  to  his  children. 
275  -  35 
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Appellee  insists  that  as  the  fee  or  absolute  title  was  de- 
vised by  the  first  clause  it  could  not  subsequently  be  cut 
down  to  a  lesser  estate  by  any  subsequent  clause  or  clauses 
in  the  will.  While  this  is  true  as  a  general  proposition, 
there  is  the  well  recognized  exception  made  to  this  other- 
wise general  rule  in  case  of  an  executory  devise,  whereby 
the  testator  may  limit  a  fee  upon  a  fee,  by  way  of  qualifica- 
tion of  the  first  estate  granted,  in  such  a .  way  that  upon  the 
happening  of  some  contingency  the  estate  first  granted  may 
be  cut  down  to  a  base  or  determinable  fee.  Smith  v.  Kim- 
bell,  153  111.  368;  Bradsby  v.  Wallace,  202  id.  239;  Fifer 
y.  Allen,  228  id.  507;  Ahl field  v.  Curtis,  229  id.  139;  Bre- 
nock  V.  Brenock,  230  id.  519;  Mayer  v.  McCracken,  245 
id.  551 ;  Williams  v.  BUiott,  246  id.  548;  Ashby  v.  McKin- 
lock,  271  id.  254. 

In  Williams  v.  Elliott,  supra,  on  page  552  of  the  opinion 
it  is  said :  "Although  an  estate  in  fee  simple  is  devised  it 
may  be  limited  by  a  subsequent  valid  provision  that  the  es- 
tate shall  go  over  to  others. upon  the  happening  of  a  certain 
contingency.  The  estate,  when  so  limited,  is  still  a  fee,  for 
the  reason  that  it  will  last  forever  if  the  contingency  does 
not  happen,  but  so  long  as  it  is  possible  that  the  contingency 
may  happen  it  is  a  base  or  determinable  fee.  One  of  the 
contingencies  upon  which  such  a  limitation  may  lawfully 
rest  is  the  death  of  the  first  devisee  without  issue,  and  so 
far  as  the  executory  devise  in  this  case  depended  upon  the 
death  of  Phoebe  W.  Price  without  issue  it  was  valid. — Ack- 
less  V.  Seekright,  Breese,  76;  Summers  v.  Smith,  127  111. 
645;  Strain  v.  Sweeny,  163  id.  603;  Smith  v.  Kimbell, 
^53  id.  368;  Lombard  v.  Witbeck,  173  id.  396;  Gannon 
V.  Peterson,  193  id.  372;  Johnson  v.  Buck,  220  id.  226." 
In  that  case  the  testator  devised  his  real  estate  in  fee  simple 
to  his  niece  and  three  daughters  and  their  heirs  and  assigns 
forever,  subject  to  the  life  estate  of  his  widow.  This  was 
followed  by  a  provision  that  the  estate  devised  to  the  niece 
should  go  to  the  daughters  in  equal  parts,  in  fee  simple,  in 
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case  the  niece  should  not  dispose  of  it  by  will  or  otherwise 
before  her  death  and  should  die  without  issue,  seized  of 
such  estate.  We  there  held  the  devise  created  by  such  pro- 
vision to  be  an  executory  devise,  and  that  the  same  was 
void  for  the  reason  that  it  vested  in  the  first  taker  the  ab- 
solute power  of  disposition  of  the  whole  estate,  which  is 
inconsistent  with  the  limitation  attempted  to  be  imposed 
upon  it  as  an  executory  devise. 

In  Mayer  v.  McCracken,  supra,  the  testator  by  the  third 
clause  of  his  will  gave. his  daughter  certain  property  situ- 
ated at  and  known  as  147  Center  street,  in  the  city  of  Chi- 
cago, her  heirs  and  assigns  forever.  By  the  eighth  clause 
he  further  directed  that  should  his  daughter  die  before  his 
wife,  then  all  of  the  property,  real  and  personal,  bequeathed 
to  her  should  belong  to  his  wife,  her  heirs  and  assigns  for- 
ever, provided  that  if  the  daughter  married  and  had  chil- 
dren then  the  estate  should  belong  to  her  children,  the  wife 
to  act  as  their  guardian.  We  there  held  the  devise  to  the 
daughter  created  a  base  and  determinable  fee  in  her,  and 
said:  "The  principal  questions  at  issue  and  to  be  deter- 
mined here  depend  upon  the  construction  of  the  last  will 
and  testament  of  John  B.  Mayer.  The  third  clause  of  his 
will  gave  to  the  daughter,  Anna  Mayer,  (afterwards  Mc- 
Cracken,) the  fee  to  the  real  estate  therein  described,  and, 
standing  alone,  created  in  her  an  estate  in  fee  simple.  It 
is  the  policy  of  our  courts  to  adopt  such  a  construction  of 
a  will  as  will  give  an  estate  of  inheritance  to  the  first  devi- 
see unless  there  are  other  clauses  in  the  will  which  disclose 
clearly  that  it  was  the  intention  of  the  testator  to  limit  or 
qualify  the  estate  devised.  In  this  will  there  can  be  no 
question  as  to  the  intention  of  the  testator,  as  by  the  eighth 
clause  he  discloses  clearly  and  expressly  that  he  desired  to 
make  an  executory  devise  to  Veronicka  Mayer,  her  heirs 
and  assigns  forever,  of  the  same  property.  This  question 
has  been  before  us  so  frequently  that  it  is  unnecessary  to 
cite  authorities  as  to  the  proper  construction  to  be  placed 
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upon  this  will  in  determining  the  estate  taken  by  the  daugh- 
ter, Anna,  in  the  property  devised  to  her  by  the  third  clause. 
The  executory  devise  is  valid,  and  Anna  was  given  a  base 
or  determinable  fee  in  the  property  at  147  Center  street, 
which  would  be  defeated  by  her  death  without  issue  dur- 
ing the  lifetime  of  her  mother.  This  property  having  been 
taken  by  condemnation  proceedings,  in  which  all  the  par- 
ties having  any  interest  in  the  real  estate  were  made  de- 
fendants, the  money  awarded  by  the  jury  and  paid  by  order 
of  the  court  into  the  hands  of  the  county  treasurer  took  the 
place  of  the  real  estate  and  was  subject  to  the  same  limita- 
tions under  the  will  of  John  B.  Mayer  as  the  real  estate 
itself  had  been." 

In  Srmth  v.  Kimbell,  supra,  the  testator  owned  certain 
property  in  the  city  of  Joliet,  in  this  State,  and  in  LaPorte 
county,  Indiana,  and  directed  that  the  same  should  be  and 
become  the  property  of  his  daughter,  Sarah  Jane  Spears, 
and  that  should  she  die  leaving  no  heirs  all  of  the  property 
should  be  equally  divided  among  his  sisters,  naming  them. 
In  that  case  we  held  the  devise  to  the  daughter  created  a 
base  or  determinable  fee  by  way  of  executory  devise  in  her, 
and  that  the  same  was  not  void  as  a  perpetuity  for  the  rea- 
son that  the  words  "die  leaving  no  heirs"  were  equivalent 
to  "dying  leaving  no  children  or  issue"  and  indicated  a 
definite  failure  of  issue,  and  that  a  devise  of  such  character 
which  is  to  take  effect  upon  a  definite  failure  of  issue  is 
not  void  under  the  rule  against  perpetuities. 

Under  the  foregoing  authorities  there  can  be  but  little 
question  but  that  if  this  will  is  construed  in  accordance  with 
the  decisions  of  this  State  the  children  of  the  testator  took 
but  a  base  or  determinable  fee  in  the  property  devised  tb 
them,  subject  to  be  divested  and  revert  to  the  children  of 
the  grantor,  in  accordance  with  the  provisions  of  the  will, 
in  case  of  the  death  of  any  child  or  children  without  leav- 
ing issue. 
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In  construing  this  will  it  must  be  borne  in  mind  that 
the  testator  was  a  resident  of  the  State  of  Indiana,  that 
his  property  was  situated  there  and  his  will  was  drawn  and 
executed  in  accordance  with  the  laws  of  that  State.  Under 
such  circumstances  it  is  to  be  presumed  that  he  was  familiar 
with  the  laws  of  that  State  and  intended  that  the  devises 
and  bequests  therein  made  should  be  construed  in  accord- 
ance with  the  laws  of  such  State.  However,  the  law  in 
relation  to  the  creation  of  executory  devises  is  substantially 
the  same  in  every  State,  and  our  attention  has  been  called 
to  no  case  in  the  State  of  Indiana  announcing  a  rule  in  any 
way  conflicting  with  the  one  in  force  in  this  State.  In  the 
recent  case  of  Curry  v.  Curry,  58  Ind.  App.  567,  in  constru- 
ing a  will  by  which  the  testator  devised  the  residuum  of 
his  estate,  both  real  and  personal,  to  his  son  on  certain  con- 
ditions, restrictions  and  limitations  and  creating  a  trust  in 
respect  to  such  estate,  which  the  trustees  were  authorized  to 
terminate,  on  certain  conditions,  when  the  devisee  attained 
the  age  of  forty  years,  and  which  further  provided  that  if 
his  son  should  never  marry,  or  if  he  should  marry  and  die 
without  leaving  a  wife  and  children  him  surviving  so  as 
to  inherit  after  him,  then  $10,000  of  the  property  devised 
to  the  son  should  be  equally  divided  between  two  persons 
named,  share  and  share  alike,  and  the  residue  given  to  an- 
other person  who  was  then  living  in  the  State  of  Ohio,  it 
was  held  that  the  devise  to  the  son  created  a  base  or  deter- 
minable fee  in  him.  In  answer  to  the  contention  of  appel- 
lants that  the  devise  to  the  son  constituted  a  complete  and 
absolute  gift  to  him  of  the  property,  which  could  not  be 
cut  down  by  any  subsequent  clauses  in  the  will,  the  court 
said :  "In  connection  with  the  rule  insisted  upon  by  appel- 
lants we  must  not  ignore  another  equally  well  settled  fact, 
viz.,  'that  where  an  estate  otherwise  an  estate  in  fee  simple 
is  devised  in  one  clause  of  a  will  in  clear  and  decisive  terms, 
and  the  subsequent  provisions  clearly  and  distinctly  show  an 
unmistakable  intention  upon  the  part  of  the  testator  to  give 
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an  estate  less  than  a  fee  simple,  such  latter  intention  must 
control' — Hayes  v.  Marts,  173  Ind.  279,  287;  89  N.  E. 
Rep.  303 ;  90  id.  309,  and  cases  cited."  And  it  was  there 
further  said :  "It  is  also  true  that  where  a  testator  by  one 
item  of  his  will  gives  to  a  devisee  an  absolute  and  unquali- 
fied fee  in  real  estate  and  by  another  item  attempts  to  make 
a  gift  or  devise  over  of  what  may  remain  undisposed  of  by 
such  first  taker  at  his  death,  that  such  limitation  over  will 
be  held  void  for  repugnancy.  This  is  necessarily  so,  because 
where  such  testator  by  one  item  of  his  will  devises  to  a  first 
taker  an  absolute  estate  in  fee,  he  has  no  estate  left  after 
the  vesting  of  such  precedent  estate  out  of  which  to  carve  a 
remainder.  (Outland  v.  Bowen,  115  Ind.  150;  17  N.  E. 
Rep.  281 ;  17  Am.  St.  Rep.  420;  Mulvane  v.  Rude,  supra; 
Ide y.  Ide,  supra;  Damrell  v.  Hartt,  137  Mass.  218.)  The 
authorities,  however,  seem  to  recognize  a  distinction  be- 
tween a  limitation  over  by  way  of  remainder  and  a  limita- 
tion over  by  way  of  executory  devise.  The  former  will 
not  be  upheld  while  the  latter  will  be,  provided  that  by  the 
terms  of  such  limitation  over  the  rule  against  perpetuities 
is  not  violated.  See  Selman  v.  Robertson,  46  S.  C.  262; 
24  S.  E.  Rep.  187,  and  authorities  cited." 

From  the  above  language  it  will  be  seen  that  the  law 
in  the  State  of  Indiana  is  substantiallv  the  same  as  it  is  in 
this  State  on  this  question.  It  matters  not  by  the  laws  of 
which  State  the  will  in  this  case  is  construed,  the  ultimate 
conclusion  reached  must  be  that  Catherine  S.  Brydon  took 
only  a  base  or  determinable  fee  in  the  property  devised  to 
her  by  her  father's  will,  and  upon  her  death  without  leav- 
ing issue  her  estate  reverted  to  and  vested  in  the  other 
children  of  the  testator  in  accordance  with  the  terms  and 
provisions  of  his  will. 

Appellee  insists  that  the  executory  devise  created  by  the 
tenth  item  of  the  first  codicil  is  void,  for  the  reason  that 
it  vests  the  first  taker  with  the  absolute  power  of  disposi^ 
tion  of  the  property,  which  is  inconsistent  with  and  re- 
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pugnant  to  the  limitation  attempted  to  be  imposed  upon  it 
by  such  devise.  The  language  relied  upon  as  vesting  this 
power  in  the  first  taker  is  the  provision  that  any  of  the 
children  "may,  as  he  or  she  pleases,  by  will  give  and  be- 
queath his  or  her  share  of  my  estate  to  any  other  child  or 
lineal  descendant  of  mine  or  of  my  deceased  wife,  giving 
it  only  to  persons  of  my  or  her  blood,"  coupled  with  the 
further  provision  that  when  the  trustees  decide  to  terminate 
the  trust  "they  do  not  do  so  except  in  a  very  strong,  clear 
case  of  its  propriety,  and  not  in  any  case  to  enable  such 
dul^Jplnvest  his  or  her  money  in  speculation."  While  the 
)mg  language,  standing  alone  and  by  itself,  strongly 
irbplRs  such  power,  we  think  it  cannot  be  so  construed  when 
it|is  read  in  connection  with  the  other  provisions  of  the 
will.  The  testator  does  not  say  that  the  children  shall  have 
the  right  to  dispose  of  the  property  when  the  trust  is  termi- 
nated, and  the  fact  that  he  says  that  the  trust  shall  not  in 
any  case  be  terminated  to  enable  them  to  invest  their  money 
in  speculation  does  not  necessarily  imply  that  they  shall  have 
such  power  and  may  dispose  of  the  fee  title  to  the  estate 
vested  in  them  by  the  will.  Nor  do  we  think  the  fact  that 
they  are  given  the  right  to  dispose  of  their  share  by  will 
renders  the  executory  devise  or  bequest  void  for  that  rea- 
son. The  power  granted  by  that  clause  is  not  an  absolute 
right  of  disposition,  but  by  its  terms  is  so  circumscribed 
and  limited  that  it  could  only  be  exercised  in  favor  of  the 
lineal  descendants  of  the  testator  or  his  wife.  It  is  incon- 
sistent with  the  devise  of  the  absolute  estate  to  the  children, 
and  would  be  void  as  a  limitation  upon  such  estate  for 
the  reason  that  a  person  cannot  make  an  absolute  gift  of 
his  property  in  one  part  of  his  will  and  by  a  subsequent 
clause  restrict  the  free  use  or  disposition  of  such  property. 
(Jenne  v.  Jenne,  271  111.  526.)  The  power  granted  in  the 
instant  case  is  not  one  of  absolute  and  unrestricted  power 
of  disposition  but  is  a  limited  one,  which  can  only  be  ex- 
ercised at  death  by  will,  and  then  only  in  the  particular  way 
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pointed  out  by  the  testator  in  his  will.  This  is  not  sufficient. 
The  power  of  disposition,  in  order  to  defeat  the  base  or 
determinable  fee  created  by  the  executory  devise,  must  be 
absolute  and  unlimited,  and  such  that  it  may  be  exercised 
.during  the  lifetime  of  the  devisee  as  well  as  by  will  at  death. 
(24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^446.) 

In  Terry  v.  Wiggins,  47  N.  Y.  512,  the  power  annexed 
to  the  gift  was  "to  sell  or  otherwise  dispose  of  the  property 
if  the  devisee  should  require  it  or  deem  it  expedient,"  and 
it  was  there  said :  "The  power  of  disposal  is  not  absolute, 
so  as  to  bring  it  within  the  rule  making  all  devises  with 
absolute  power  of  disposal  in  the  devisees  gifts  in  fee.  The 
power  could  only  be  exercised,  under  the  will,  in  case  the 
wife  should  require  it  or  should  deem  it  expedient, — ^that  is, 
with  a  view  to  her  'personal  use  and  maintenance,'  the  pur- 
poses for  which  it  was  given.  (Trustees  of  Auburn  Send- 
nary  v.  Kellogg,  16  N.  Y.  83.)  The  power  was  to  be  exer- 
cised during  life  and  not  at  death.  An  absolute  power  of 
disposal  includes  a  power  to  dispose  of  by  will  as  well  as 
by  sale  or  otherwise  during  life,  which  is  incompatible  with 
a  mere  life  estate,  and  such  power  is  not  given  by  the  terms 
of  this  will.  The  words  of  the  power,  in  the  connection  in 
which  they  are  used,  clearly  indicate  an  intention  to  au- 
thorize a  disposition  of  the  estate  by  the  devisee  only  by 
a  conveyance,  which  should  take  effect  during  her  lifetime, 
and  the  whole  scope  of  the  will  tends  to  the  same  conclu- 
sion. It  was  not  the  intention  of  the  testator  to  confer 
upon  her  the  power  to  dispose  of  the  property  by  will  upon 
any  object  of  her  bounty."  The  same  is  true  in  the  case 
at  bar,  which  limits  the  power  of  disposition  by  will  to 
those  who  are  of  the  blood  of  the  testator  or  his  wife. 

In  Hcaly  v.  Bastlake,  152  III.  424,  we  held  a  devise  of 
a  base  or  determinable  fee  to  a  daughter,  with  the  provision 
that  should  she  die  without  issue  of  her  body  the  remainder 
should  at  once  pass  and  absolutely  vest  in  Benjamin  S.  La- 
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mothe  and  his  heirs,  but  should  she  die  leaving  issue  of  her 
body  then  the  remainder  of  the  property  should  pass  and 
be  vested  absolutely  and  forever  in  such  issue,  "subject,  nev- 
ertheless, to  any  provisions  or  restrictions  as  my  said  daugh- 
ter, Alice,  may  by  will  and  testament  see  fit  to  make,"  and 
with  the  further  provision  that  "I  hereby  express  the  wish 
that  my  said  daughter,  Alice,  will  make  such  will;  that 
should  the  said  Benjamin  S.  Lamothe  survive  her  said  is- 
sue, that  then  the  remainder  of  the  said  property  shall  vest 
in  him,  I  being  particularly  desirous  that  said  Benjamin  S. 
Lamothe  should  possess  all  the  remainder  of  my  said  prop- 
erty unless  there  be  living  direct  issue  of  my  said  daughter, 
Alice,"  did  not  confer  such  an  absolute  power  of  disposition 
as  would  defeat  the  base  or  determinable  fee  created  by 
the  other  provisions  of  the  will.  We  think  the  same  may 
be  said  of  the  limited  power  of  disposition  attempted  to 
be  conferred  in  this  case,  and  what  is  said  in  the  foregoing 
decision  is  controlling  here. 

The  appellee  further  insists  that  the  appellants  are  pre- 
cluded from  bringing  their  action  by  reason  of  the  proceed- 
ings had  in  the  court  of  common  pleas  of  Marion  county, 
Indiana,  more  than  forty  years  ago,  by  which  the  trust  was 
terminated  and  the  trust  property  divided  among  the  chil- 
dren of  the  testator  in  accordance  with  the  terms  of  his  will. 
As  we  construe  this  instrument  there  is  no  connection  what- 
ever between  the  title  to  the  property  taken  by  the  children 
under  the  will  and  the  trust  created  by  the  same  instrument. 
Each  is  wholly  independent  of  the  other,  and  the  proceed- 
ings had  in  the  court  of  common  pleas  of  Marion  county 
had  nothing  whatever  to  do  with  the  fee  of  the  property 
vested  in  the  children  under  such  will.  By  the  provisions 
of  the  will  the  testator  has  vested  the  fee  in  the  property 
in  his  children,  subject  to  be  divested  and  determined  in 
the  event  of  the  death  of  any  one  or  more  of  them  with- 
out leaving  issue  and  subject  to  the  trust  therein  created, 
which  might  be  determined  at  any  time,  in  the  discretion  of 
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the  trustees.  The  sole  object  and  purpose  of  the  proceed- 
ings in  the  court  of  common  pleas  was  to  secure  a  termina- 
tion of  the  trust  and  invest  the  children  of  the  testator  with 
the  property  devised  to  them,  relieved  of  the  trust.  The 
only  matter  then  before  the  court  and  the  only  thing  deter- 
mined at  the  time  was  that  the  trust  should  be  terminated, 
but  in  terminating  the  trust  the  court  in  no  way  invested 
the  children  with  any  different  title  to  the  property  from 
that  given  to  them  by  the  will  of  their  father.  Such  pro- 
ceedings, therefore,  do  not  bar  them  from  now  asserting 
their  rights  in  the  fee  of  the  property  given  to  them  by 
the  other  provisions  of  the  will. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
children  of  John  H.  Bradley  only  acquired  a  base  and  de- 
terminable fee  in  the  property  in  question,  which  was  sub- 
ject to  be  divested  and  revert  to  the  children  of  the  testator 
in  the  event  of  the  death  of  any  child  without  leaving  issue. 
This  occurred  in  the  case  of  Catherine  S.  Brydon. 

Appellants  were  not  guilty  of  laches.  They  commenced 
their  action  within  a  reasonable  time  after  any  rights 
claimed  by  them  accrued.  They  had  no  rights  which  they 
could  enforce  prior  to  the  death  of  Mrs.  Brydon  childless. 
While  appellants  cannot  recover  the  specific  property  origi- 
nally turned  over  by  the  trustees  to  Mrs.  Brydon,  that  is 
no  fault  of  theirs.  If  they  are  entitled  to  recover  at  all 
they  are  entitled  to  be  paid  the  amount  of  the  personal  prop- 
erty turned  over  by  the  trustees  to  Mrs.  Brydon. 

For  the  reasons  given,  the  judgment  of  the  Appellate 

Court  will  be  reversed  and  the  decree  of  the  circuit  court 

will  be  affirmed. 

Judgment  of  Appellate  Court  reversed. 

Decree  of  circuit  court  affirmed. 
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The  State  Pubuc  Utilities  Commission  ex  reL  Har- 
ley  B.  Mitchell  et  al.  Appellees,  vs.  The  Chicago  and 
West  Towns  Railway  Company  et  al.  Appellants. 

Opinion  filed  October  24,  ipi6. 

1.  Pubuc  utilities — the  purpose  of  the  Public  Utilities  act. 
The  Public  Utilities  act  is  intended  as  an  effective  means  of  pre- 
venting unjust  discriminations,  undue  preferences  and  extortionate 
rates  and  charges  by  public  utilities,  and  in  order  to  make  the  act 
effective  the  Public  Utilities  Commission  was  created,  whose  first 
power  and  duty  under  the  act  is  to  establish  just,  reasonable  and 
uniform  rates,  charges,  rules  and  practices  by  public  utilities. 

2.  Same — when  Public  Utilities  Commission  cannot  order  rail- 
way company  to  return  to  previous  rate  without  evidence  that  new 
rates  are  unreasonable.  Where  a  railway  company  has  changed 
its  passenger  rate  before  the  Public  Utilities  act  took  effect,  the 
Public  Utilities  Commission  has  no  power,  upon  a  petition  by  the 
patrons  of  the  railway  company  charging  that  the  new  rate  is  ex- 
cessive, to  order  the  railway  company  to  return  to  the  old  rate 
before,  or  pending,  the  determination,  upon  sufficient  evidence,  that 
the  new  rate  is  unreasonable. 

3.  Same — what  provision  of  section  j6  of  Public  Utilities  abt 
is  not  applicable  to  first  schedule  of  rates  filed.  The  provision  of 
section  36  of  the  Public  Utilities  act  that  no  change  in  rates  shall 
go  into  effect  pending  a  hearing  by  the  Public  Utilities  Commis- 
sion as  to  the  reasonableness  of  the  change,  does  not  apply  to 
changes  made  when  the  first  schedule  is  filed. 

4.  Same — the  Public  Utilities  Commission  cannot  change  rates 
in  original  schedules  without  hearing  evidence.  No  authority  is 
g^ven  the  Public  Utilities  Commission  by  the  Public  Utilities  act 
to  change  the  rates  named  in  the  original  schedules  filed  except 
on  evidence  lieard. 

5.  Same — rates  in  force  when  schedules  were  made  were  the 
ones  to  be  included  in  schedules  filed.  It  was  contemplated  by  the 
Public  Utilities  act,  under  the  provision  that  no  service  could  be 
rendered  by  a  public  utility  until  its  schedule  of  rates  was  filed, 
that  the  schedules  should  be  on  file  when  the  act  went  jnto  effect, 
and  the  rates  in  force  when  the  schedules  were  made  cannot  be 
increased  thereafter  without  the  consent  of  the  Public  Utilities 
Commission. 

6.  Same — Public  Utilities  Commission  has  power,  after  a  hear- 
ing, to  establish  reasonable  rates  and  order  reparation  for  over- 
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charges.  '  The  Public  Utilities  act  affords  a  remedy  against  the 
continuation  of  excessive  or  unjustly  discriminatory  rates  by  the 
establishing  of  just  and  reasonable  ones  through  the  Public  Utili- 
ties Commission,  and  section  72  of  said  act  empowers  the  commis- 
sion, after  a  hearing,  to  compel  reparation  for  an  overcharge, 

7.  Same — effect  of  putting  new  rates  in  force  before  the  Public 
Utilities  act  took  effect.  Where  a  railway  company  has  increased 
its  passenger  rates  after  July  i,  1913,  but  before  the  Public  Utili- 
ties act  took  effect,  and  included  them  in  the  first  schedule  filed, 
the  reasonableness  of  such  rates  is  a  question  to  be  decided  by  the 
Public  Utilities  Commission  only  after  a  hearing  and  upon  suf- 
ficient evidence. 

8.  Same — what  evidence  may  be  demanded  by  Public  Utilities 
Commission,  In  determining  the  reasonableness  of  the  scheduled 
rates  of  a  railway  company  the  Public  Utilities  Commission  has 
a  right  to  demand  any  evidence  bearing  on  the  question  at  issue, 
including  all  contracts  and  arrangements  betw^een  said  company 
and  any  other  connecting  company. 

9.  Same — burden  is  on  railway  company  to  show  rates  are  rea- 
sonable and  just.  The  burden  is  upon  a  railway  company,  on  a 
hearing  before  the  Public  Utilities  Commission,  to  show  that  its 
rates  are  reasonable,  just  and  not  excessive;  and  where  the  rates 
of  two  connecting  lines  are  involved,  if  they  are  shown  to  be  con- 
fiscatory as  to  one  and  excessive  as  to  the  other,  the  commission 
has  the  right  to  adjust  and  apportion  joint  rates  so  as  to  make 
them  just  and  reasonably  remunerative  to  both. 

10.  Same — a  confiscatory  rate  is  void  as  a  deprivation  of  prop- 
erty without  due  process  of  law.  A  rate  that  is  confiscatory  or  in- 
sufficient to  pay  costs  of  the  traffic  and  other  proper  expenditures 
and  to  return  to  the  carrier  a  reasonable  profit  on  the  investment 
infringes  upon  the  constitutional  rights  of  the  carrier  by  depriving 
it  of  property  without  due  process  of  law  and  is  void,  whether 
fixed  by  the  statute  or  by  the  Public  Utilities  Commission. 

11.  Same — the  Public  Utilities  Commission  may  fix  rate  of  less 
than  two  cents  a  mile.  The  Public  Utilities  Commission  has  no 
power  to  fix  a  passenger  rate  for  corporations  organized  under  the 
Railroads  act  at  a  greater  rate  than  that  fixed  by  the  act  of  1907 
establishing  the  maximum  rate  of  two  cents  per  mile,  but  said  com- 
mission is  explicitly  authorized,  by  section  41  of  the  Public  Utili- 
ties act,  to  fix  a  rate  lower  than  two  cents  per  mile  if  the  evidence 
shows  that  a  lower  rate  is  just,  and  such  section  is  not  in  viola- 
tion of  section  12  of  article  11  of  the  constitution. 

12.  Same — purpose  of  the  definitions  of  "railroad"  and  "street 
railroad"  in  section  10  of  the  Public  Utilities  act.    The  definitions 
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of  the  terms  "railroad"  and  "street  railroad,"  found  in  section  lo 
of  the  Public  Utilities  act,  are  for  the  purpose  of  showing  what 
the  legislature  included  by  the  use  of  those  terms,  and  they  do  not 
purport  to  change  or  to  modify  in  any  way  the  meaning  of  the 
same  terms  as  used  in  other  statutes  or  in  the  constitution. 

13.  Constitutional  law — Public  Utilities  act  does  not  violate 
section  4  of  article  11  of  State  constitution.  The  Public  Utilities 
act  does  not  violate  section  4  of  article  11  of  the  State  constitu- 
tion, which  provides  that  the  legislature  may  not  grant  the  right 
to  construct  and  operate  a  street  railroad  within  a  municipality 
without  requiring  consent  of  the  local  authorities,  as  such  provi- 
sion does  not  attempt  to  divest  the  State  of  its  paramount  authority 
and  control  of  streets  and  highways  nor  of  its  power  to  fix  rates 
for  street  railway  companies. 

14.  Same — the  Public  Utilities  act  is  not  an  amendment  of  any 
other  act.  The  Public  Utilities  act  is  a  complete  act  of  the  legis- 
lature on  the  subject  with  which  it  deals  and  not  an  amendment 
of  any  other  act. 

15.  Same — article  5  of  Public  Utilities  act  does  not  deprive  one 
of  property  without  due  process  of  law.  Article  5  of  the  Public 
Utilities  act,  providing  fon  a  hearing  before  the  Public  Utilities 
Commission  and  entitling  the  parties  to  be  present  and  to  contest 
the  facts  on  the  merits,  satisfies  the  constitutional  requirement  of 
due  process  of  law,  as  such  requirement  is  complied  with  if  the 
person  affected  has  sufficient  notice  and  adequate  opportunity  to  be 
heard;  nor  is  the  provision  making  the  finding  of  the  commission 
prima  facie  correct  and  requiring  an  objector  to  show  by  clear  and 
satisfactory  evidence  that  the  commission's  order  is  unjust  or  un- 
reasonable in  violation  of  the  due  process  clause  of  the  constitution. 

16.  Same — section  yi  of  the  Public  Utilities  act,  restricting  the 
right  to  a  supersedeas,  is  not  invalid.  While  the  constitution  se- 
cures to  all  persons,  both  natural  and  artificial,  the  right  of  an 
appeal  or  writ  of  error  in  all  civil  cases  where  the  judgment  or 
decree  is  final,  the  right  to  have  the  same  made  a  supersedeas  is 
not  a  constitutional  right,  and  section  71  of  the  Public  Utilities 
act,  restricting  the  right  to  a  supersedeas,  is  not  invalid. 

17.  Same — legislature  not  prohibited  from  defining  terms  spe- 
cifically for  a  particular  act.  The  legislature  may  in  any  act  define 
terms  specifically  for  that  act,  and  such  definitions  are  not  pro- 
hibited by  any  constitutional  provision  simply  because  they  are  not 
the  same  definitions  of  the  same  terms  used  in  other  statutes  or 
in  provisions  of  the  constitution. 

18.  Appeals  and  errors— w/i^n  objections  to  constitutionality 
of  a  statute  will  not  be  considered.    The  Supreme  Court  will  not 
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consider  objections  to  the  constitutionality  of  a  statute  when  the 
parties  urging  such  objections  are  not  aggrieved  by  the  alleged  ob- 
jectionable provisions. 

19.  RAiutOADS — State  may  regulate  passenger  fares  and  freight 
rates  by  means  of  a  commission.  The  State  has  power  to  regulate 
the  passenger  fares  and  freight  rates  which  may  be  charged  and 
collected  by  railroads  and  other  carriers  within  the  State,  and  this 
regulation  may  be  carried  on  by  means  of  an  administrative  body 
created  by  the  State  for  that  purpose. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Frank  W.  Burton,  Judge,  presiding. 

McEwEN,  Weissenbach  &  Shrimski,  (Wii^lard  M. 
McEwEN,  and  Israei*  Shrimski,  of  counsel,)  for  appel- 
lants. 

P.  J.  LucEY,  Attorney  General,  Timothy  F.  Mullen, 
Fred  B.  Silsbee,  and  Willis  Melville,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Suburban  railroad  runs  from  Fortieth  avenue  and 
Twenty-second  street  in  the  city  of  Chicago  to  Brainerd  ave- 
nue in  LaGrange,  a  distance  of  approximately  10  miles,  and 
it  passes  through  Hawthorne,  Clyde,  Riverside  and  Brook- 
field,  between  said  terminal  points.  The  company  also  owns 
and  operates  a  cross-line  on  Fifty-second  avenue,  running 
from  Twelfth  street  to  Twenty-fifth  street,  in  Chicago,  and 
one  on  Harlem  or  Seventy-second  avenue,  running  from 
Twenty-second  street  north  into  Forest  Park,  making  the 
total  mileage  operated  about  12%  miles.  It  is  a  double- 
track  line,  except  the  track  north  of  Twenty-second  street  on 
Harlem  avenue,  the  total  single-track  mileage  being  24.706 
miles.  The  company  was  organized  under  the  general  Rail- 
road act  about  twenty  years  ago  and  owns  a  large  portion 
of  its  right  of  way  in  its  own  right  that  is  not  located  in  any 
public  street.  No  freight  is  carried  on  the  LaGrange  line. 
The  cars  are  of  suburban  or  interurban  type,  carrying  only 
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passengers  and  their  hand  baggage.  There  are  no  depots 
on  the  line.  There  are  waiting  stations  or  shelters  at  dif- 
ferent points  along  the  line  but  no  agents  are  stationed  at 
them.  Tickets  are  sold  on  the  cars  and  sometimes  by  mer- 
chants in  towns  along  the  line  as  an  accommodation  to  their 
customers. 

The  Chicago  and  West  Towns  Railway  Company  was 
organized  under  the  Street  Railways  act.  It  was  formerly 
the  County  Traction  Company,  and  took  over  certain  lines 
outside  of  the  city  of  Chicago  in  the  so-called  "traction  set- 
tlement," and  is  operating  west  and  northwest  of  the  city 
of  Chicago  with  a  mileage  of  approximately  47  miles  and 
has  a  single-track  mileage  of  approximately  72  miles,  run- 
ning within  the  city  of  Berwyn,  the  town  of  Cicero  and  the 
villages  of  Lyons,  Riverside,  Forest  Park,  Oak  Park,  River 
Forest  and  Maywood. 

Prior  to  December  30,  191 3,  both  of  said  lines  had  es- 
talished  a  flat  rate  of  five  cents  and  exchanged  transfers, 
and  that  rate  had  been  charged  from  Chicago  to  LaGrange 
and  intermediate  points.  By  agreement  both  lines  were  op- 
erated under  the  same  management, — i.  e.,  they  were  man- 
aged from  the  same  office  by  the  same  office  help,  but  two 
sets  of  books  were  kept.  Each  line  was  operated  by  its  own 
force  and  paid  its  own  operatives  and  the  expense  of  oper- 
ation and  the  upkeep  of  its  lines.  On  December  30,  191 3, 
the  said  lines  made  an  increase  in  their  rates  which  became 
effective  December  31,  1913,  and  in  January,  1914,  in  ac- 
cordance with  section  33  of  the  Public  Utilities  act,  they 
filed  with  the  Public  Utilities  Commission  their  schedules 
showing  all  their  rates  and  other  charges  and  classifications 
then  in  force  by  them,  and*  the  schedules  so  filed  contained 
the  same  increased  rates  and  charges  in  eflfect  December  31, 

191 3,  and  those  rates  have  been  charged  and  were  being 
charged  by  said  lines  from  said  date  and  up  to  October, 

1914.  On  the  third  day  of  March,  1914,  two  affidavits 
were  filed  before  the  Public  Utilities  Commission, — one  by 
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George  W.  McGhee  and  the  other  by  C.  H.  Greer, — setting 
up,  in  substance,  that  on  the  29th  day  of  March,  19 14,  they 
boarded  the  cars  of  the  Chicago  and  West  Towns  Railway 
Company  at  Brookfield,  Illinois,  and  tendered  five  cents  for 
a  continuous  ride  to  Chicago, — ^the  old  rate  in  force  July 
I,  191 3, — which  fare  was  registered,  and  for  failure  to 
pay  the  further  increased  charges  on  demand  they  were  put 
off  its  car  after  they  had  ridden  the  distance  covered  by  the 
five  cents  paid,  under  the  new  rate.  On  March  26,  19 14, 
the  parties  to  said  affidavits  and  others  as  a  committee  wrote 
the  commission  a  letter  from  Chicago,  stating,  in  substance, 
that  they  were  a  committee  appointed  to  ask  immediate  re- 
lief against  said  increase  of  rates  by  an  order  from  the 
commission  commanding  the  said  utility  companies  to  im- 
mediately dscontinue  said  advance  rate  and  return  to  their 
rates  of  July  i,  191 3.  The  said  commission  on  March  27, 
1914,  entered  what  is  called  in  this  record  a  general  order, 
which  recites,  in  substance,  that  the  commission  holds  that 
any  changes  made  by  a  public  utility  in  its  rates,  charges 
and  classifications  for  service  since  July  i,  19 13,  whereby 
the  i-ates  and  charges  exceed  those  in  effect  on  said  date, 
are  all  illegal  unless  the  same  have  been  consented  to  by  the 
commission,  and  if  any  changes  of  rates  are  deemed  neces- 
sary, application  should  first  be  made  to  the  commission  for 
its  consent  to  make  such  changes;  that  in  case  any  public 
utility  has  made  such  a  change  in  rates  it  is  ordered  and 
directed  to  return  to  the  rates  and  charges  of  July  i,  191 3, 
and  to  continue  the  same  in  force  until  the  commission  has 
given  its  consent  to  change  the  same;  that  when  a  public 
utility  desires  to  change  its  schedule  of  rates  it  shall  file  its 
application  for  such  change,  with  a  showing  of  the  proposed 
rates  and  charges,  and  that  where  the  rates  and  charges  of 
the  public  utility  in  effect  on  July  i,  191 3,  are  discrimina- 
tory, such  utility  must  forthwith  apply  for  consent  to  change 
its  schedule  of  rates  so  as  to  comply  with  the  law  against 
discrimination  in  rates.    No  notice  of  said  order  was  given 
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to  appellants  by  the  commission  until  after  the  proceedings 
before  the  commission  hereinafter  mentioned. 

On  April  15,  1914,  a  petition  was  filed  by  the  relators, 
Harley  B.  Mitchell  and  others,  residents  of  LaGrange  and 
Brookfield,  before  the  commission,  asking  for  a  hearing  in 
regard  to  the  violation  of  said  order  of  March  27,  1914,  by 
the  Suburban  Railroad  Company  and  the  Chicago  and  West 
Towns  Railway  Company  in  charging  excessive  rates  or 
rates  in  excess  of  those  charged  by  said  companies  July  i,- 
1913,  and  setting  forth  in  their  petition  certain  charges  that 
said  lines  were  making  in  excess  of  those  charged  July  i, 
191 3.  Their  prayer  in  said  petition  was  that  the  commis- 
sion enter  an  order  directing  said  companies  to  return  to 
the  rates  and  charges  on  said  lines  of  July  i,  191 3,  pending 
a  hearing  on  their  petition,  and  to  show  cause  why  they 
should  not  be  punished  for  the  violation  of  said  order  of 
March  27,  19 14.  A  petition  was  also  filed  by  Emil  G. 
Schmidt,  receiver  of  the  Suburban  Railroad  Company,  ask- 
ing the  commission  that  the  schedules  of  joint  rates  filed 
by  the  Chicago  and  West  Towns  Railway  Company  and  the 
Suburban  Railroad  Company  with  the  commission  in  Janu- 
ary, 1914,  being  the  same  rates  put  in  force  by  said  com- 
panies December  31,  191 3,  by  an  order  of  the  commission, 
be  approved  as  just,  reasonable  and  lawful.  The  petition 
set  forth  the  rates,  and  averred  that  on  and  prior  to  July  i, 
19 1 3,  the  Suburban  railroad  was  operated  upon  a  five-cent 
fare  but  always  at  a  loss,  and  had  been  operated  at  a  loss 
up  to  January,  1914.  Both  petitions  were  consolidated  for 
a  hearing  before  the  commission  and  the  evidence  was  heard 
thereon.  The  commission  entered  what  it  termed  a  prelimi- 
nary order  on  October  15,  1914,  directing  appellants  to  re- 
turn to  the  fares  in  effect  on  July  i,  191 3,  "until  such  time 
as  this  commission  may  determine  and  fix  the  just  and  rea- 
sonable rates  and  fares,  based  upon  the  fair  value  of  the 
property"  of  such  companies.  It  further  ordered  that  said 
companies  file  with  the  commission  a  correct  and  complete 
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inventory  of  their  property  by  January  15,  191 5.  A  peti- 
tion for  rehearing  by  said  companies  was  overruled  by  the 
commission.  On  appeal  by  said  companies  to  the  circuit 
court  of  Sangamon  county  the  order  of  the  commission  was 
sustained  and  affirmed,  and  said  companies  have  prosecuted 
an  appeal  to  this  court. 

In  addition  to  the  facts  already  recited  in  this  opinion, 
the  evidence  for  appellants  established,  without  contradic- 
.tion,  that  the  Suburban  Railroad  Company  had  been  oper- 
ated for  many  years  by  a  receiver  appointed  by  the  circuit 
court  of  Cook  county  and  had  been  operated  at  a  loss  up  to 
January,  19 14.  The  company  was  capitalized  at  $1,250,000. 
Its  bonded  indebtedness  is  a  like  amount,  and  during  the 
receivership  receiver's  certificates  for  maintenance  and  cost 
of  operation  had  been  issued  to  the  amount  of  $379,821.19. 
The  annual  deficit  on  receiver's  certificates  was  about  $15,- 
000.  No  dividends  had  been  paid,  no  interest  has  been  paid 
on  the  bonded  indebtedness  and  no  expenses  for  the  receiver 
were  included  as  part  of  such  deficit.  The  gross  income  of 
the  company  for  the  two  years  prior  to  January  i,  191 4, 
was  $216,772.10.  Its  operating  expenses  were  $181,902.43. 
Its  interest  on  bonded  indebtedness  was  $125,000  and  on 
receiver's  certificates  $45,578. 54^  and  its  taxes  aggregated 
$18,515.20,'  showing  a  total  deficit  of  $154,224.07. 

The  new  rates  between  LaGrange  and  points  east  of 
Riverside  were:  Cash  fare  10  cents;  lo-ride  bearer  ticket 
90  cents;  25-ride  bearer  ticket  $2}  60-ride  individual  com- 
mutation ticket,  good  for  person  named  during  the  month 
stamped,  $3.  Between  Brookfield  and  points  east  of  Riv- 
erside: Cash  fare  7  cents;  25-ride  bearer  ticket  $1.50; 
60-ride  individual  commutation  ticket,  good  for  the  month 
stamped,  $3. 

The  first  five-cent  fare  limit  covers  all  regular  stops  from 
LaGrange  to  and  including  Riverside.  From  the  west  lim- 
its of  Riverside  and  intermediate  points  to  all  regular  stops 
on  lines  east  and  north  the  fare  is  a  five-cent  rate.    For  a 
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ten-cent  fare  a  passenger  can  ride  from  LaGrange  to  all 
points  east  on  the  Suburban  railroad,  or  he  can  receive  a 
transfer  and  for  the  same  fare  travel  to  any  point  on  the 
Chicago  and  West  Towns  railway,  thereby  traveling  as  far 
as  ten  or  fifteen  miles  for  ten  cents.  By  buying  a  25-ride  or 
a  lo-ride  bearer  ticket  he  gets  the  same  service  for  eight  or 
ten  cents,  and  by  buying  a  6o-ride  commutation  ticket  and 
riding  it  all  out  in  the  month  stamped  it  only  costs  him  five 
cents  per  trip  for  the  same  service.  The  evidence  further 
showed  that  the  increased  rates  for  January,  February  and 
March,  1914,  over  the  corresponding  months  of  January, 
February  and  March,  19 13,  were,  respectively,  $1374.08, 
$999.98  and  $1256.31.  For  the  six  months  ending  June  30, 
1914,  the  gross  income  of  the  Suburban  Railroad  CoEhipany 
totaled  $55,196.46;  operating  expenses,  $39,764.45;  inter- 
est on  bonded  debt,  $31,249.98;  interest  on  receiver's  cer- 
tificates, $11,394.60;  taxes,  $3464.16;  and  the  net  loss  or 
deficit  totaled  $30,676.73.  The  average  revenue  per  pas- 
senger for  cash  fares  was  .058  and  a  small  fraction  over, — 
t.  e,,  an  increase  of  slightly  over  eight  mills  per  fare.  The 
only  competent  evidence  offered  by  the  relators  against  the 
showing  by  the  receiver  for  the  Suburban  Railroad  Com- 
pany is,  that  the  old  five-cent  fiat  rate  had  existed  on  the 
lines  of  that  company  since  1896, — the  year  the  Suburban 
railroad  was  built, — and  up  to  December  31,  191 3. 

The  Public  Utilities  act  was  intended  as  an  effective 
means  of  preventing  unjust  discriminations,  undue  prefer- 
ences and  extortionate  rates  and  charges  by  public  utilities. 
In  order  to  make  the  act  effective  for  the  purposes  for  which 
it  was  enacted  it  provided  for  the  creation  and  organization 
of  the  Public  Utilities  Commission,  whose  first  power  and 
duty  under  the  act  was  to  establish  just,  reasonable  and  uni- 
form rates  and  charges  and  rules  and  practices  by  public 
utilities.  Under  the  petitions  in  this  case  its  first  duty  was 
to  determine  and  declare  what  were  reasonable  and  just 
rates  to  be  charged  passengers  riding  on  the  cars  on  ap- 
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pellants'  lines.  Incidentally,  in  the  discharge  of  that  duty 
the  commission  would  necessarily  have  settled  the  question 
whether  or  not  the  new  rates  were  just  and  reasonable  and 
whether  or  not  appellants  should  be  permitted  to  collect  the 
new  rates  charged.  It  had  no  jurisdiction  or  power  to  order 
appellants  to  charge  and  collect  any  other  than  just  and 
reasonable  rates,  and  to  do  so  would  be  to  defeat  the  very 
object  for  which  the  statute  was  created.  The  commission 
by  its  order  in  this  case  clearly  sets  forth  that  it  could  not 
determine,  under  the  evidence  offered,  what  is  a  just  and 
reasonable  rate  until  further  evidence  is  introduced,  and  it 
continued  the  case  for  further  evidence  without  finally  dis- 
posing of  the  case.  This  order  it  had  the  right  and  power 
to  make,  but  it  did  not  have  the  right  or  power  to  make 
the  order  of  March  15,  1914,  or  the  one  of  October  15, 
1914,  ordering  appellants  to  return  to  the  schedules  of  rates 
of  July  I,  191 3,  before  or  pending  the  determining  of  the 
issues  in  this  case.  The  order  appealed  from  is  to  be  con- 
sidered as  though  it  had  been  made  on  the  first  day  of  the 
hearing  and  before  evidence  heard,  as  it  is  not  based  upon 
any  finding  by  the  commission  on  the  evidence  and  as  the 
case  is  still  pending  for  the  settlement  of  the  question 
whether  or  not  the  published  schedules  of  rates  by  appel- 
lants are  just  and  reasonable. 

Section  32  of  the  Public  Utilities  act  (Kurd's  Stat.  1916, 
p.  2028,)  provides  that  all  rates  and  charges  made,  de- 
manded or  received  by  any  public  utility,  or  by  any  two  or 
more  public  utilities,  for  any  service  rendered  or  to  be  ren- 
dered, shall  be  just  and  reasonable,  and  that  every  unjust 
or  unreasonable  charge  made,  demanded  or  received  for 
such  service  is  thereby  prohibited  and  declared  unlawful. 
Section  33  of  said  act  provides  that  every  public  utility 
shall  file  with  the  commission,  and  shall  print  and  keep 
open  to  public  inspection,  schedules  showing  all  rates  and 
other  charges  and  classifications  which  are  in  force  at  the 
time  for  any  service  performed  by  it  wholly  or  partly  within 
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this  State;  that  such  rates  and  charges  and  classifications 
shall  not,  without  the  consent  of  the  commission,  exceed 
those  in  effect  on  July  i,  1913,  but  that  nothing  in  that  sec- 
tion shall  prevent  the  commission  from  approving  or  fix- 
ing rates  and  charges  in  excess  of  or  less  than  those  shown 
by  said  schedule.  Section  35  provides  that  no  service  shall 
be  rendered  by  any  public  utility  until  such  schedules  are 
filed,  except  in  cases  of  emergency.  Section  37  provides  that 
no  public  utility  shall  charge  or  collect  any  greater  or  less 
or  different  compensation  for  any  service  rendered  or  to  be 
rendered  than  is  specified  in  its  schedules  on  file,  "except  as 
provided  in  section  35,"  (should  read,  "except  as  provided 
in  section  36,")  nor  shall  any  public  utility  refund  or  remit, 
directly  or  indirectly,  any  portion  of  the  rates  specified  in 
said  schedules.  Section  36  provides  that  no  change  shall 
be  made  by  any  public  utility  in  any  rate  mentioned  in 
such  schedules  unless  the  commission  so  orders,  and  further 
provides  that  no  change  shall  be  made  without  good  cause 
shown  and  a  finding  that  such  increase  is  justified.  This 
section  also  provides  that  pending  such  a  hearing  for  a 
change  in  the  schedules  of  rates  such  proposed  change  shall 
not  go  into  effect;  but  that  provision  is  not  applicable  to 
the  first  schedules  filed, — i.  e,,  there  is  no  provision  that  the 
original  schedules  shall  not  go  into  effect  pending  a  hearing 
thereon  before  the  commission  but  the  provisions  are  ex- 
pressly to  the  contrary.  Section  41  provides  that  whenever 
the  commission,  after  a  hearing  had  upon  its  own  motion 
or  on  complaint,  shall  find  that  the  rates  or  other  charges 
or  classifications  in  such  schedules  are  unjust  or  unreason- 
able, discriminatory  or  preferential,  or  in  anywise  unlawful 
or  insufficient,  it  shall  determine  the  just  and  reasonable 
and  sufficient  rate  and  shall  fix  the  same  by  its  order.  No 
authority  is  given  the  commission  anywhere  in  the  statute 
to  change  the  rates  named  in  the  original  schedules  filed  ex- 
cept on  evidence  heard.  Section  68  provides  for  an  appeal 
to  the  circuit  court  of  Sangamon  county  from  any  order 
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or  decision  of  the  commission  made  after  a  final  hearing, 
or  after  a  hearing  or  refusal  of  a  hearing  upon  any  rule, 
regulation,  order  or  decision  which  the  commission  is  au- 
thorized to  make  without  a  hearing,  and  on  the  appeal  the 
evidence  before  the  commission  is  to  be  preserved  and  cer- 
tified and  no  other  evidence  is  to  be  considered  on  appeal. 
By  section  69  appeals  from  all  final  orders  of  the  circuit 
court  of  Sangamon  county  may  be  prosecuted  to  this  court. 
The  order  appealed  from  in  this  case  is  not  based  upon  any 
evidence  and  finding  in  the  record  by  the  commission,  and 
the  commission  was  without  authority  to  make  such  an 
order  except  upon  a  full  hearing  and  a  finding  upon  the 
evidence  that  the  old  rate  of  July  i,  1913,  is  a,  just  and 
reasonable  rate. 

It  is  argued  that  appellants  violated  the  statute  by  in- 
cluding in  their  schedules  and  in  charging  and  collecting 
rates  in  excess  of  those  of  July  i,  191 3,  without  first  getting 
consent  of  the  commission.  The  act  in  question,  by  express 
provisions  of  section  86,  was  not  to  take  effect  until  Janu- 
ary I,  19 1 4.  The  commission  had  no  right  or  power  to  act 
and  had  no  legal  existence  before  the  act  took  effect.  After 
the  act  took  effect  no  service  could  be  rendered  by  appellants 
until  their  schedules  were  filed.  It  was  therefore  contem- 
plated that  the  schedules  should  be  on  file  January  i,  1914, 
when  the  act  took  effect,  and  that  the  consent  of  the  com- 
mission to  charge  a  rate  in  excess  of  the  rate  of  July  i,  191 3, 
should  be  obtained  after  such  excessive  charge,  if  any,  was 
included  in  the  original  schedules  and  after  a  hearing.  The 
act  does  not  require  that  the  original  schedules  filed  should 
contain  the  rate  of  July  i,  191 3,  but  provides  that  the  rates 
in  force  when  the  schedules  are  made  are  to  be  included  in 
such  schedules.  Section  72  of  the  act  provides  that  when 
complaint  has  been  made  to  the  commission  concerning  any 
rate,  and  the  commission  has  found,  after  a  hearing,  that  a 
public  utility  has  charged  an  excessive  or  unjustly  discrim- 
inatory amount  for  any  service,  the  commission  may  order 
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that  the  public  utility  make  due  reparation  to  the  complain- 
ants therefor,  with  legal  interest  from  the  date  of  payment 
of  the  illegal  charge.  The  statute  thus  affords  a  remedy 
against  the  continuation  of  excessive  or  unjustly  discrimina- 
tory rates  by  establishing  just  and  reasonable  ones  through 
the  commission  and  at  the  same  time  empowers  it  to  com- 
pel reparation  for  overcharges.  Were  the  public  utilities 
required,  in  the  first  instance,  to  publish  and  collect  the  rates 
of  July  I,  1913,  until  the  commission  determined  whether 
or  not  they  were  just  and  reasonable  and  sufficient,  they 
might  be  compelled  to  put  in  force  confiscatory  rates  with- 
out any  remedy  to  secure  for  themselves,  pending  the  in- 
vestigation by  the  commission,  the  just  and  reasonable  rates 
the  statute  intended  they  should  charge  and  receive. 

Appellees  are  in  error,  also,  in  their  contention  that  the 
act  of  appellants  in  putting  in  force  the  schedules  of  rates 
fixed  by  them  on  December  30,  191 3,  and  in  force  Decem- 
ber 31,  1913,  was  a  violation  of  the  Public  Utilities  act. 
That  act  was  not  in  force  at  that  time.  If  the  rates  by 
them  then  established  were  reasonable  and  just  and  not  ex- 
tortionate or  discriminatory  they  had  a  right  to  charge  and 
collect  the  same  under  the  law  then  in  force,  and  the  statute 
in  question  had  no  application  at  that  time  to  such  rates. 
Whether  or  not  the  same  rates  were  just  and  reasonable 
charges  on  and  after  January  i,  1914,  is  a  question  to  be 
settled  by  the  commission  after  a  hearing,  and  until  such 
question  is  decided  by  the  commission,  after  a  full  hearing, 
it  has  no  jurisdiction  or  power  to  order  appellants  to  collect 
the  rates  of  July  i,  1913,  which  they  insist  are  confiscatory. 
Whether  or  not  such  rates  are,  in  fact,  confiscatory,  or  were 
shown  to  be  such  under  the  evidence  taken,  are  questions  to 
be  decided  by  the  commission,  and  we  do  not  wish  to  be 
understood  as  expressing  or  intimating  any  opinion  as  to 
how  those  questions  should  be  decided.  We  simply  hold 
that  if  the  rates  are  held  to  be  confiscatory  they  are  not 
just  and  reasonable  rates,  and  that  appellants  ought  not  and 
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cannot  be  legally  required  to  return  to  such  rates  or  to 
charge  and  collect  such  rates  for  any  period  of  time  before 
the  question  is  settled  as  to  whether  or  not  they  are  just 
and  reasonable.  The  commission  has  a  right,  however,  to 
demand  any  further  evidence  bearing  upon  the  question  at 
issue.  It  has  a  right  to  consider  all  contracts  and  arrange- 
ments between  appellants  as  to  the  division  of  the  rates 
collected  and  as  to  all  other  matters  bearing  on  the  ques- 
tions in  issue,  and  is  also  entitled  to  any  and  all  evidence 
as  to  how  the  rates  collected  affect  the  Chicago  and  West 
Towns  Railway  Company.  The  rates  collected  may  be  rea-- 
sonable  and  just  and  sufficient  as  to  one  of  the  appellants 
and  unreasonable  and  unjust  and  insufficient  as  to  the  other. 
The  burden  is  on  appellants  to  show  the  rates  are  reason- 
able and  just  and  not  excessive,  and  if  shown  to  be  confis^ 
catory  as  to  one  and  excessive  as  to  the  other  the  commis- 
sion has  the  right  and  power  to  so  adjust  and  apportion 
the  joint  rates  as  to  make  them  just  and  reasonable  and 
sufficient  to  be  reasonably  remunerative  to  both  appellants. 
^A  rate  that  is  confiscatory  or  insufficient  to  pay  costs  of 
the  traffic  and  other  proper  outlays  for  taxes,  etc.,  and  to 
return  to  the  carrier  a  reasonable  profit  on  the  investment, 
infringes  upon  the  constitutional  rights  of  the  carrier  by 
depriving  it  of  property  without  due  process  of  law  and  is 
void,  whether  fixed  by  the  statute  itself  or  by  the  com- 
mission. Chicago,  Milwaukee  and  St.  Paul  Railway  Co.  v. 
Public  Utilities  Com.  268  111.  49. 

It  is  argued  by  appellants  that  it  is  beyond  the  power 
of  the  commission  to  interfere  with  a  railroad  organized 
under  the  Railroad  act  in  the  fixing  of  its  passenger  rates 
so  long  as  it  does  not  discriminate.  The  basis  of  this  con- 
tention is  that  the  legislature,  in  pursuance  of  section  12  of 
article  11  of  the  constitution  of  1870,  passed  the  Maximum 
Fare  law  of  1907  fixing  the  reasonable  maximum  fare  at 
two  cents  a  mile,  and  that  the  fixing  of  a  reasonable  maxi- 
mum rate  by  the  legislature  was,  in  effect,  the  fixing  of  a 
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reasonable  rate  under  the  direction  of  the  constitution,  and 
that  such  reasonable  rate  cannot  be  fixed  or  changed  except 
by  a  direct  act  of  the  legislature.  We  are  not  able  to  sus- 
tain this  contention  iipon  any  authority  or  reason.  No  au- 
thority is  cited  in  support  thereof.  Said  act  of  1907  was 
especially  saved  from  repeal  by  section  41  of  the  Public 
Utilities  act.  The  plain  meaning  of  a  reasonable  maximum 
rate,  as  used  in  the  act  of  1907  and  as  used  in  said  sec- 
tion of  the  constitution,  is  simply  a  reasonable  limit  beyond 
which  the  railroads  cannot  go  in  fixing  their  rates,  and  by 
section  41  aforesaid  the  commission  cannot  go  beyond  or 
higher  than  that  rate  in  fixing  a  just  and  reasonable  rate. 
The  commission  is  explicitly  authorized  to  fix  a  rate  lower 
than  the  two  cents  per  mile  if  the  evidence  shows  that  a 
lower  rate  is  just  and  reasonable  and  sufficient,  and  such  pro- 
vision is  not  in  violation  of  said  section  of  the  constitution. 
As  defined  in  section  10  of  the  Public  Utilities  act  ap- 
pellants are  public  utilities, — i.  e,,  they  fall  within  the  desig- 
nation of  corporations  or  receivers  appointed  by  any  court 
that  "own,  control,  operate  or  manage,  within  the  State, 
directly  or  indirectly  for  public  use,  any  plant,  equipment 
or  property  used  or  to  be  used  for  or  in  connection  with 
the  transportation  of  persons."  The  definitions  of  the  terms  ' 
"railroad"  and  "street  railroad"  found  in  section  10  of  said 
act  are  employed  for  the  simple  purpose  of  showing  what 
the  legislature  included  by  the  use  of  those  terms  in  that 
act.  They  do  not  purport  to  change  or  to  modify  in  any 
way  the  meaning  of  those  terms  as  used  in  other  statutes 
or  in  the  constitution.  The  legislature  may  in  any  act  de- 
fine terms  specifically  for  that  act,  and  such  definitions  are 
not  prohibited  by  any  constitutional  provisions  simply  be- 
cause they  are  not  the  same  definitions  of  the  same  terms 
used  in  other  statutes  or  provisions  of  the  constitution. 
Such  differences  or  changes  in  definitions,  merely,  in  any 
new  act  have  no  tendency  or  purpose  of  changing  or  over- 
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turning  or  violating  any  constitutional  provisions  or  statutes 
defining  the  same  terms  in  different  language. 

The  Public  Utilities  act  does  not  violate  section  4  of 
article  11  of  our  constitution.  That  provision  is  simply  a 
limitation  of  the  general  powers  of  the  legislature,  and  in 
one  particular,  only.  It  provides,  in  substance,  that  the  leg- 
islature may  not  grant  the  right  to  construct  and  operate  a 
street  railroad  within  a  municipality  without  requiring  the 
consent  of  the  local  authorities  having  control  of  the  streets 
or  highways  proposed  to  be  occupied.  That  section  of  the 
constitution  does  not,  by  implication  or  otherwise,  attempt 
to  divest  the  State  of  its  paramount  authority  and  control 
of  streets  and  highways.  (Clticago  and  Southern  Traction 
Co,  V.  Illinois  Central  Railroad  Co.  246  111.  146.)  It  is 
equally  clear  that  that  section  of  the  constitution  does  not 
deprive  the  legislature  of  its  power  to  fix  rates  for  such 
companies.  Section  34  of  article  4  of  the  constitution  has 
no  bearing  whatever  on  the  question  of  the  authority  or 
power  of  the  State  to  fix  rates  for  a  street  railway.  That 
section  specifically  provides  that  nothing  therein  contained 
shall  be  construed  to  repeal,  amend  or  affect  section  4  of 
article  1 1  of  the  constitution. 

Section  81  of  article  6  of  the  Public  Utilities  act  is  not 
involved  in  the  case.  It  is  not  in  contravention  of  sec- 
tion 13  of  article  4  of  the  constitution.  The  Public  Utili- 
ties act  is  a  complete  act  of  the  legislature  pn  the  subject 
with  which  it  deals  and  not  an  amendment  of  any  other 
act.  People  v.  Knopf,  183  111.  410;  School  Directors  v. 
School  Directors,  135  id.  464. 

Appellants'  contention  that  the  act  is  invalid  because  the 
procedure  provided  by  article  5  is  not  according  to  the 
course  of  the  common  law  or  of  the  constitutions.  State 
and  Federal,  cannot  be  sustained.  The  hearing  in  this  case 
is  to  be  had  before  an  organized  tribunal.  Appellants  are 
entitled  to  be  present  and  to  contest  the  facts  on  the  merits. 
The  constitutional  requirements  of  the  due  process  clause 
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are  complied  with  if  the  person  affected  has  sufficient  notice 
and  adequate  opportunity  to  be  heard.  Louisville  and  Nash- 
znlle  Railroad  Co.  v.  Schmidt,  177  U.  S.  230. 

It  is  insisted  that  inasmuch  as  the  findings  and  conclu- 
sions of  the  commission  on  questions  of  fact  are  prima  facie 
true  on  appeal,  and  that  no  rule,  regulation  or  order  of  the 
commission  shall  be  set  aside  unless  it  clearly  appears  that 
the  findings  of  the  commission  were  against  the  manifest 
weight  of  the  evidence  produced  before  the  commission,  two 
different  rules  of  evidence  are  provided  which  amount  to 
taking  property  without  due  process  of  law.  In  regard  to  a 
similar  objection  raised  to  a  like  provision  in  section  16 
of  the  Inter-State  Commerce  act  the  Supreme  Court  of  the 
United  States,  in  Meeker  v.  Lehigh  Valley  Railroad  Co. 
236  U.  S.  412,  said:  "This  provision  only  establishes  a  re- 
buttable presumption.  It  cuts  off  no  defense,  interposes  no 
obstacles  to  a  full  contestation  of  all  the  issues  and  takes 
no  question  of  fact  from  either  court  or  jury.  At  most, 
therefore,  it  is  merely  a  rule  of  evidence.  It  does  not 
abridge  the  right  of  trial  by  jury  nor  take  away  any  of 
its  incidents,  nor  does  it  in  anywise  work  a  denial  of  due 
process  of  law."  Statutes  making  the  findings  of  the  com- 
mission prima  facie  correct  and  requiring  an  objector  to 
show,  by  clear  and  satisfactory  evidence,  that  the  commis- 
sion's order  is  unjust  or  unreasonable,  have  been  upheld 
not  only  in  this  but  in  other  jurisdictions.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co,  v.  Jones,  149  111.  361 ; 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  Nebraska 
State  Com.  85  Neb.  818;  Minneapolis,  St.  Paul  and  Sault 
Ste.  Marie  Railroad  Co.  v.  Railroad  Com.  of  Wisconsin, 
136  Wis.  146.  , 

Section  71  of  the  act,  which  restricts  the  right  of  appel- 
lants to  a  supersedeas  in  certain  cases,  does  not  render  it 
invalid.  While  the  constitution  secures  to  all  persons,  both 
natural  and  artificial,  the  right  of  an  appeal  or  writ  of  er- 
ror in  all  civil  cases  where  the  judgment  or  decree  is  final. 
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the  right  to  have  the  same  made  a  supersedeas  is  not  a 
constitutional  right.    Bryant  v.  People,  71  111.  32. 

Many  other  provisions  of  the  act  are  attacked  by  ap- 
pellants because  they  are  supposed  to  infringe  upon  some 
constitutional  right,  the  provisions  providing  penalties  for 
violating  the  act,  orders,  rules  and  regulations  of  the  com- 
mission, etc.  It  is  not  necessary  or  proper  to  discuss  them 
here  for  two  reasons :  First,  such  provisions  are  not  nec- 
essary or  inseparable  parts  of  the  act  without  which  it  would 
not  have  been  passed,  therefore  they  may  be  eliminated  en- 
tirely and  the  remainder  of  the  statute  be  treated  as  valid, 
as  the  remainder  of  the  act,  when  considered  alone,  is  valid 
and  capable  of  being  carried  out.  (  Willcox  v.  Consolidated 
Gas  Co,  212  U.  S.  19;  Reagan  v.  Farmers'  Loan  and  Trust 
Co.  154  id.  362.)  Second,  appellants  are  not  aggrieved  by 
the  parts  of  the  act  that  they  insist  are  void.  Courts  will 
not  listen  to  a  party  who  complains  of  a  grievance  which 
is  not  his.  Inter-State  Commerce  Com.  v.  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  218  U.  S.  88. 

The  power  of  the  State  to  regulate  the  fares  and  freights 
which  may  be  charged  and  collected  by  railroads  and  other 
carriers  cannot  be  successfully  questioned,  and  this  regula- 
tion may  be  carried  on  by  means  of  a  commission.  Such 
a  commission  is  merely  an  administrative  body  created  by 
the  State  for  carrying  into  effect  the  will  of  the  State  as 
expressed  by  its  legislature.  Reagan  v.  Farmers'  Loan  and 
Trust  Co.  supra. 

For  the  reasons  above  given,  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  is  remanded,  with  directions 
to  set  aside  the  order  of  the  commission  and  to  direct  it  to 
further  proceed  with  this  case  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded,  with  directions. 
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Emma  Y.  McCarty  et  al.  Defendiints  in  Error,  vs.  John 
WESI.EY  McCarty  et  al.  Raintiffs  in  Error. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  14,  ipi6. 

1.  Wills — jurisdiction  of  equity  over  wills  prior  to  amendment 
of  section  50  of  the  Chancery  act.  Prior  to  the  amendment  of  sec- 
tion 50  of  the  Chancery  act  in  191 1  the  jurisdiction  of  courts  of 
equity  to  construe  wills  was  a  part  of  the  control  of  such  courts 
over  trusts,  and  they  could  not  properly  exercise  the  jurisdiction 
unless  a  trust,  express  or  implied,  was  involved. 

2.  Same — existence  of  a  trust  not  essential  to  jurisdiction  of 
equity  to  construe  wills.  Under  the  amendment  of  191 1  of  sec- 
tion 50  of  the  Chancery  act  the  existence  of  a  trust  is  not  essen- 
tial to  the  jurisdiction  of  courts  of  equity  to  construe  wills,  where 
there  is  doubt  or  uncertainty  as  to  the  rights  and  interests  of  par- 
ties arising  from  ambiguous  language  in  the  will. 

3.  Same — equity  should  not  take  jurisdiction  solely  to  destroy 
contingent  remainders.  Where  a  will  is  neither  ambiguous  nor  un- 
certain and  where  there  is  nothing  in  the  bill  calling  on  the  court 
to  exercise  any  power  for  the.  conservation,  preservation,  protec- 
tion or  betterment  of  the  estate  or  to  settle  any  real  controversy, 
and  the  bill  is  filed  for  the  sole  purpose  of  having  the  court  declare 
contingent  remainders  destroyed  and  to  certify  that  one  of  the  com- 
plainants has  a  legal  title  in  fee  simple,  a  court  of  equity  should 
not  assume  jurisdiction  to  construe  the  will. 

4.  Cloud  on  title — when  equity  will  not  take  jurisdiction  to 
remove  cloud  on  title  under  a  will.  A  cloud  upon  a  title  is  a  claim, 
apparently  valid,  which  may  be  removed  by  extrinsic  evidence,  and 
equity  will  not  take  jurisdiction  to  remove  a  cloud  on  title  under 
a.  will  where  there  is  no  defect  in  title  except  what  is  apparent  on 
the  face  of  the  will,  so  that  resort  to  extrinsic  evidence  is  not 
necessary. 

5.  Same — equity  should  not  take  jurisdiction  to  remove  verbal 
cusertion  of  ownership  as  cloud  on  title.  Where,  in  a  bill  to  con- 
strue a  will,  the  only  averment  respecting  any  claim  contrary  to 
the  right  of  the  complainants  is  that  some  of  the  relatives  of  the 
testator  are  contending  that  the  remainders  created  by  the  will  are 
vested  and  not  contingent  and  that  it  is  not  possible  to  destroy 
such  remainders,  a  court  of  equity  should  not  take  jurisdiction  to 
construe  the  will  and  remove  such  mere  verbal  assertions  as  a 
cloud  upon  the  title. 

6.  Same — when  equity  will  not  take  jurisdiction  to  declare  the 
rights  of  parties.    A  court  of  equity  will  not  entertain  a  suit  merely 
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to  declare  the  rights  of  the  parties  on  a  state  of  facts  which  has 
not  yet  arisen  and  which  may  never  arise. 

7.  Judgments  and  decrees — decree  construing  will  is  not  void 
though  jurisdiction  was  erroneously  exercised.  Since  a  court  of 
equity  has  always  had  the  power,  under  certain  conditions,  to  con- 
strue wills,  a  decree  construing  a  will  is  not  void  even  though 
the  jurisdiction  was  erroneously  exercised,  but  is  binding  until  re- 
versed on  appeal  or  writ  of  error. 

Writ  of  Error  to  the  Circuit  Court  of  Douglas  county ; 
the  Hon.  W11.1.IAM  K.  Whitfi^i^d,  Judge,  presiding. 

W.  Thomas  Coi^Eman,  guardian  a4  liteniy  for  plaintiffs 
in  error. 

Edward  C.  Craig,  Donald  B.  Craig,  and  James  W. 
Craig,  Jr..  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

Francis  A.  McCarty  died  in  May,  1899,  leaving  Emma 
Y.  McCarty,  his  widow,  and  John  McCarty,  William  F. 
McCarty,  Caroline  McCarty,  Laura  F.  McCarty  and  Fran- 
ces McCarty,  his  children  and  heirs-at-law.  He  left  a  last 
will  and  testament,  by  which  he  devised  to  his  wife,  Emma 
Y.  McCarty,  an  estate  in  all  his  property,  real  and  personal, 
during  her  life  while  she  remained  his  widow,  and  provided 
that  if  she  should  re-marry  the  estate  should  be  divided 
according  to  the  statutes  of  descent;  that  if  she  died  his 
widow  the  estate  was  then  to  be  divided  into  the  number 
of  equal  shares  provided  by  the  provisions  of  the  will  to 
be  distributed  among  his  five  children  as  therein  provided, 
and  that  if  any  of  the  children  should  die  previous  to  the 
widow's  death,  leaving  a  child  or  children,  the  child's  share 
should  go  to  such  child  or  children.  He  appointed  his  wife, 
Emma  Y.  McCarty,  his  son  John  McCarty  and  George  C. 
Kemp  executors,  and  gave  them  power  to  sell  and  convey 
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any  property,  real  or  personal,  as  freely  as  he  might  do  if 
living,  and  to  give  new  mortgages  or  renew  or  take  up  any 
mortgage  existing  at  the  time  of  his  death.  Emma  Y.  Mc- 
Carty qualified  as  executrix,  administered  her  trust,  made 
her  final  report  and  was  discharged.  She  has  not  re- 
married. None  of  the  children  were  married  at  the  time 
of  the  death  of  the  testator,  but  John  McCarty,  William 
F.  McCarty  and  Laura  F.  McCarty  have  married  since  that 
time,  Laura  F.  McCarty  now  being  the  wife  of  John  L. 
Vance,  Jr.  John  McCarty  has  three  children, — John  Wes- 
ley McCarty,  aged  six  years,  Mary  Josephine  McCarty, 
aged  four  years,  and  Laura  Carolyn  McCarty,  aged  two 
years, — ^and  there  are  no  other  grandchildren.  On  Febru- 
ary 1 6, 191 6,  Emma  Y.  McCarty,  the  widow,  John  McCarty 
and  wife,  William  F.  McCarty  and  wife,  Caroline  Mc- 
Carty, Laura  F.  McCarty  Vance  and  husband,  and  Frances 
McCarty,  executed  a  deed  of  the  real  estate  of  which  the 
testator  was  possessed  at  the  time  of  his  death,  to  Bert 
Parker,  and  on  February  29,  191 6,  Bert  Parker  executed  a 
deed  of  the  same  lands  to  the  widow,  Emma  Y.  McCarty. 
The  deeds  having  been  executed,  the  defendants  in  error, 
Emma  Y.  McCarty,  the  widow,  John  McCarty,  William 
F.  McCarty,  Caroline  McCarty,  Laura  F.  McCarty  Vance 
and  Frances  McCarty,  filed  their  bill  in  the  circuit  court  of 
Douglas  county  against  the  plaintiffs  in  error,  John  Wes- 
ley McCarty,  Mary  Josephine  McCarty  and  Laura  Caro- 
lyn McCarty,  the  infant  children  of  the  defendant  in  error 
John  McCarty,  asking  the  court  to  construe  the  will  and 
remove  the  ambiguities  existing  therein;  to  remove  the 
cloud  upon  the  title  of  Emma  Y.  McCarty  and  to  declare 
her  to  be  the  owner  in  fee  simple  of  the  real  estate  free 
and  clear  from  any  claim  or  claims  of  future  interests  on 
the  part  of  the  plaintiffs  in  error  or  on  the  part  of  any 
child  or  children  or  issue  of  the  body  of  any  of  the  de- 
fendants in  error  that  might  be  living  at  the  time  of  the 
death  or  re-marriage  of  the  widow  who  might  survive  their 
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parents.  The  court  appointed  a  guardian  ad  litem  for  the 
infant  defendants,  and  he  filed  an  answer  committing  their 
interests  to  the  protection  of  the  court.  The  court  entered 
a  decree  on  March  15,  1916,  reciting  that  the  cause  was 
heard  upon  the  bill  of  complaint,  the  answer  of  the  guard- 
ian ad  litem,  the  replication  thereto  and  evidence  heard  in 
open  court,  and  finding  the  facts  as  above  stated.  The  de- 
cree adjudged  that  the  contingent  remainders  created  by  the 
will  were  destroyed  and  prematurely  extinguished  by  the 
merger  of  the  life  estate  of  the  widow  in  the  fee  in  rever- 
sion vested  in  the  heirs-at-law  and  that  she  held  the  title 
thereto.  The  guardian  ad  litem  sued  but  a  writ  of  error  in 
this  case  to  obtain  a  review  of  the  decree. 

The  first  and  third  errors  assigned  are  that  the  court 
erred  in  finding  that  it  had  jurisdiction  of  the  subject  mat- 
ter involved  in  the  suit  and  had  jurisdiction  to  construe  the 
last  will  and  testament  of  Francis  A.  McCarty,  deceased, 
and  the  guardian  ad  litem  contends  that  while  the  bill  was 
called  a  bill  to  construe  a  will  it  was  really  a  bill  to  accom- 
plish the  judicial  destruction  of  the  will  by  judicially  de- 
claring a  portion  of  the  devises  destroyed,  and  that  the 
only  purpose  of  the  bill  was  to  determine  that  Emma  Y. 
McCarty  had  a  legal  title.  For  the  defendants  it  is  con- 
tended that  the  court  had  jurisdiction  under  the  authority 
conferred  by  section  50  of  chapter  22  of  the  Revised  Stat- 
utes, as  amended  in  191 1.  Prior  to  that  amendment  the 
jurisdiction  of  courts  of  equity  in  the  construction  of  wills 
was  a  part  of  the  control  of  such  courts  over  trusts,  and 
they  could  not  properly  exercise  the  jurisdiction  unless  a 
trust,  express  or  implied,  was  involved.  That  amendment 
added  the  provision  here  quoted,  that  the  court  may  hear 
"and  determine  bills  to  construe  wills,  notwithstanding  no 
trust  or  questions  of  trust  or  other  questions  are  involved 
therein;  and  hear  and  determine  bills  to  appoint  trustees, 
and  authorize  trustees  to  lease,  mortgage  and  sell,  improve, 
exchange  and  invest  any  portion  or  all  of  any  trust  estate, 
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or  to  do  any  other  act  or  thing,  or  exercise  any  power  and 
discretion  which  is  necessary  for  the  conservation,  preser- 
vation, protection  or  betterment  of  said  estate  during  any 
period  of  contingency  pending  a  contingent  remainder  or 
executory  devise  or  otherwise."  There  was  nothing  in  the 
bill  calling  on  the  court  to  exercise  any  power  for  the  con- 
servation, preservation,  protection  or  betterment  of  the  es- 
tate during  any  period  of  contingency  pending  a  contingent 
remainder  or  executory  devise  or  otherwise.  The  bill  was 
filed  solely  for  the  purpose  of  having  the  court  declare  the 
contingent  remainders  destroyed  and  extinguished  and  the 
legal  title  to  be  in  Emma  Y.  McCarty,  one  of  the  complain- 
ants, and  the  remainder  of  the  amendment  merely  dispensed 
with  the  necessity  of  a  trust  for  the  exercise  of  the  juris- 
diction. Under  the  amendment  the  existence  of  a  trust  is 
not  a  test  of  the  jurisdiction  of  courts  of  equity  to  construe 
wills  where  there  is  doubt  or  uncertainty  as  to  the  rights 
and  interests  of  parties  arising  from  ambiguous  language 
in  the  will,  but  in  this  case  the  terms  of  the  will  were  not 
doubtful  and  their  validitv  is  not  contested.  The  construe- 
tion  of  the  will  of  Francis  A.  McCarty  was  no  more  in- 
volved in  the  suit  than  such  construction  is  involved  in  any 
case  where  a  will  is  in  the  chain  of  title  of  the  complainant 
and  where  there  is  no  uncertainty  or  ambiguity  as  to  its 
meaning.  The  suit  is  not  by  an  executor  or  devisee  claim- 
ing under  the  will  but  was  brought  by  complainants  who 
allege  the  destruction  of  contingent  remainders  created  by 
the  will,  and  there  was  no  difference  between  the  parties 
respecting  the  construction  of  the  will.  The  first  point 
stated  in  the  brief  for  the  guardian  ad  litem  is  that  the 
widow  was  only  given  a  life  estate,  and  the  second  is  that 
the  provisions  of  the  will  created  contingent  remainders 
with  a  double  aspect.  There  is  no  question  concerning  the 
construction  of  the  will  which  is  even  debatable.  It  is 
argued  by  the  guardian  ad  litem  that  on  account  of  the 
power  given  to  the  executors  to  sell  and  convey  property, 
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real  and  personal,  or  to  mortgage  real  estate,  the  convey- 
ances are  ineffective,  but  the  argument  is  without  founda- 
tion because  the  estate  had  been  settled  without  the  exer- 
cise of  the  power  and  the  executrix  had  been  discharged,  so 
that  there  was  no  longer  any  possibility  of  the  exercise  of 
the  power  if  it  was  ever  a  matter  of  any  importance. 

Considered  as  a  bill  to  quiet  title  or  remove  a  cloud, 
there  was  no  averment  of  fact  which  would  give  the  court 
jurisdiction.  No  fact  was  stated  that  called  for  protec- 
tion of  the  property  rights  of  Emma  Y.  McCarty,  since  her 
possession  and  enjoyment  of  the  property  were  not  even 
threatened.  The  only  averment  in  the  bill  respecting  any 
claim  contrary  to  her  right  was  that  some  of  the  relatives 
of  the  testator  were  contending  that  the  remainders  were 
vested  and  not  contingent  and  that  it  was  not  possible  to 
destroy  such  remainders,  but  courts  of  equity  do  not  take 
jurisdiction  to  remove  a  mere  verbal  assertion  of  ownership 
in  land  as  a  cloud  upon  title.  (Parker  v.  Shannon,  121  111. 
452.)  It  was  not  alleged  that  the  statements  of  some  rela- 
tives of  the  testator  who  neither  had  nor  claimed  any  in- 
terest in  the  property  but  were  giving  legal  opinions  were 
an  injury  to  Emma  Y.  McCarty's  title  or  depreciated  its 
market  value.  The  contingent  remainders  limited  to  the 
children  of  the  testator's  children  were  not  estates  or  inter- 
ests in  the  land  and  would  never  become  estates  or  interests 
except  upon  the  happening  of  future  uncertain  events,  and 
courts  of  equity  do  not  generally  entertain  suits  to  declare 
the  rights  of  parties  on  a  state  of  facts  which  has  not  yet 
arisen  and  which  may  never  arise.  A  cloud  upon  a  title  is 
a  claim  apparently  valid  which  may  be  removed  by  extrinsic 
evidence,  but  if  there  was  any  defect  in  the  title  of  Emma 
Y.  McCarty  it  appeared  on  the  face  of  the  will  and  resort 
to  extrinsic  evidence  was  not  necessary.  If  the  General  As- 
sembly intended  by  the  present  statute  to  give  power  to 
courts  of  equity  to  establish  and  confirm  purely  legal  titles 
where  no  equitable  right,  estate  or  interest  is  involved,  this 
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case  is  not  one  for  the  exercise  of  the  power.  No  contro- 
versy in  any  legal  form  has  arisen,  and  there  is  no  occa- 
sion to  call  upon  a  court  to  quiet  a  title  already  quiet  and 
in  a  state  of  perfect  tranquility.  There  have  been  cases 
where  the  court  has  construed  wills  as  incident  to  the 
granting  of  relief  within  the  jurisdiction  of  courts  of  equity, 
and  since  the  amendment  of  191 1  there  have  been  some 
such  cases.  Wakefield  v.  Wakefield,  256  111.  296,  was  one 
of  them.  It  was  an  appeal  from  the  order  of  the  circuit 
court  requiring  a  purchaser  at  a  sale  under  a  decree  to 
comply  with  the  terms  of  the  sale,  and  he  contended  that 
a  deed  from  the'  master  in  chancery  would  not  convey  a 
merchantable  title.  In  Belding  v.  Parsons,  258  111.  422,  the 
bill  sought  to  remove  as  a  cloud  upon  the  title  a  contract 
for  the  conveyance  of  the  land  made  by  a  former  owner, 
and  Barr  v.  Gardner,  259  111.  256,  was  a  case  where  a  bill 
for  partition  was  filed.  There  have  been  cases  where  the 
courts  of  equity  have  taken  jurisdiction  to  construe  wills 
under  circumstances  substantially  like  those  existing  here 
and  the  decrees  have  been  reviewed,  but  no  error  was  as- 
signed that  the  jurisdiction  was  improperly  exercised.  As 
courts  of  equity  always  had  power  to  construe  wills,  a  de- 
cree construing  a  will  is  not  void  although  the  jurisdiction 
was  erroneously  exercised  but  is  binding  until  reversed  on 
appeal  or  writ  of  error.  {Wakefield  v.  Wakefield,  supra,) 
In  this  case  the  jurisdiction  is  challenged  by  the  assignment 
of  errors,  which  it  is  the  duty  of  the  court  to  consider. 

The  bill  did  not  point  out  any  part  or  portion  of  the 
will  which  was  doubtful  or  uncertain  or  required  construc- 
tion, and  the  will  was  both  simple  in  its  provisions  and  as 
plain  as  language  can  make  it.  There  was  no  equitable 
estate  to  be  protected  or  equitable  right  to  be  enforced. 
There  was  no  claim  to  an  interest  in  the  lands  appearing  in 
some  legal  form  but  which  was,  in  fact,  unfounded  and 
might  be  shown  by  extrinsic  evidence  to  be  invalid  or  in- 
equitable, and  consequently  no  cloud  on  title  was  alleged. 
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The  only  purpose  of  the  bill  was  to  have  a  court  of  equity 
certify  that  Emma  Y.  McCarty  had  defeated  the  intention 
of  the  testator  and  had  a  legal  title  in  fee  simple,  not  against 
any  existing  estate  claimed  or  held  by  anyone,  but  in  view 
of  the  possibility  of  some  future,  uncertain  event.  It  is 
error  for  a  court  to  assume  jurisdiction  for  such  a  purpose. 
The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


Chari.es  Lafferty  et  al.  Appellees,  vs,  Benjamin  C. 
Moore,  County  Superintendent,  Appellant. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  15,  igi6. 

This  case  is  controlled  by  the  decision  in  People  v.  Weis,  (see 
next  page.) 

Farmer,  J.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Sain  Wewy,  Judge,  presiding. 

LesuE  J.  Owen,  and  DeMange,  Gii.i.espie  &  De- 
Mange,  for  appellant. 

Sigmund  Livingston,  and  Edward  Barry,  for  appel- 
lees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  McLean  county  quashing  the  record  of  the  organization 
of  high  school  district  No.  333,  attempted  to  be  organized 
in  McLean  county  under  the  Township  High  School  act  of 
June  5,  19x1.  One  of  the  grounds  urged  for  sustaining  the 
judgment  of  the  court  is  that  the  act  of  191 1  violates  sec- 
tion 22  of  article  4  of  the  constitution  and"  is  invalid.    This 
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question  was  presented  and  determined  in  People  v.  Wets, 
on  this  page,  where  the  contentions  of  the  parties  in  this 
case  were  fully  considered.  For  the  reasons  there  given 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Farmer,  dissenting. 


The  People  ex  rel,  John  M.  Kane  et  al.  Appellees,  vs. 

O.  L.  Weis  et  al  Appellants. 

Opinion  Hied  October  24,  ipi6 — Rehearing  denied  Dec.  15,  ipi6. 

1.  Schools — sections  i  and  6  of  Township  High  School  act  of 
ipii  must  be  construed  together.  Section  i  of  the  Township  High 
School  act  of  1911  constitutes  a  limitation  upon  section  6  of  the 
same  act,  and  the  two  sections  are  so  interdependent  that  if  sec- 
tion I  is  invalid  its  invalidity  may  be  urged  in  attacking  the  or- 
ganization of  a  high  school  district  under  section  6. 

2.  Constitutional  law — when  the  legislature  may  make  clas- 
sification a  basis  for  legislation.  While  the  legislature  may  make 
classification  a  basis  for  legislation  in  proper  instances,  yet  a  clas- 
sification will  suffice  as  a  basis  for  legislation  only  where  such 
classification  is  based  upon  a  rational  difference  of  situation  or 
condition  found  to  exist  in  the  persons  or  objects  upon  which  the 
classification  rests. 

3.  Same — section  i  of  Township  High  School  act  of  ipii  is  un- 
constitutional and  entire  act  is  invalid.  Section  i  of  the  Township 
High  School  act  of  191 1,  providing  for  the  organization  into  a  high 
school  district  of  any  school  township  containing  a  school  district 
of  a  certain  population,  is  unconstitutional  as  conferring  a  special 
privilege  upon  such  township,  and  as  the  provisions  of  said  section 
are  so  interwoven  with  the  remainder  of  the  act  that  it  cannot  be 
fairly  said  the  legislature  would  have  passed  the  act  without  said 
section,  the  entire  act  must  be  held  invalid.  (People  v.  Rinaker, 
252  111.  266,  applied.) 

4.  Same — Township  High  School  act  of  ipii  cannot  be  sus- 
tained because  general  School  law  covers  same  ground.  While  it 
is  true  that  under  the  general  School  law  of  1909  any  school  town- 
ship may  organize  into  a  high  school  district,  the  mere  fact  that 
that  act  is  still  in  existence  and  an  opportunity  is  thus  afforded 
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the  inhabitants  of  any  township  to  organize  a  high  school  district 
under  it  cannot  affect  the  validity  of  the  Township  High  School 
act  of  191 1;  which  is  a  complete  act  in  itself. 

5.  Same — section  22  of  article  4  of  constitution  applies  to  laws 
for  fonnation  of  school  districts.  While  no  constitutional  limita- 
tion has  been  placed  on  the  legislature  with  reference  to  the  forma- 
tion of  school  districts,  yet  when  the  legislature  has  adopted  a  plan 
for  the  formation  of  school  districts,  section  22  of  article  4  of  the 
constitution  requires  that  such  plan  shall  be  uniform  and  shall  ap- 
ply to  all  the  citizens  of  the  State  similarly  situated. 

6.  Same — the  Township  High  School  act  of  ipii  cannot  be  up- 
held because  districts  have  been  organised  under  it.  The  Town- 
ship High  School  act  of  191 1  cannot  be  upheld  merely  because  a 
number  of  high  school  districts  have  been  formed  under  it  and 
the  result  of  holding  the  act  unconstitutional  might  work  a  hard- 
ship on  those  districts.  (Richter  v.  Burdock,  257  111.  410,  distin- 
guished.) 

7.  Same — districts  organised  under  Township  High  School  act 
are  de  facto  districts.  High  school  districts  which  have  been  fully 
organized  and  equipped  under  the  Township  High  School  act  are 
de  facto  districts  notwithstanding  the  invalidity  of  such  act,  as  the 
general  School  law,  providing  for  the  organization  of  high  school 
districts,  is  still  in  force. 

Farmer,  J.,  dissenting. 
Carter,  J.,  specially  concurring. 

Appeai.  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

C.  M.  C1.AY  BuNTAiN,  and  H.  E.  Torranck,  for  ap- 
pellants. 

F.  A.  Ortman,  State's  Attorney,  and  Bert  W.  Adsit, 
for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Upon  leave  granted,  the  People,  upon  the  relation  of 
John  M.  Kane  and  others,  filed  an  information  in  the 
nature  of  quo  warranto  in  the  circuit  court  of  Livingston 
county  against  appellants,  O.  L.  Weis  and  others,  requiring 
them  to  show  by  what  warrant  they  claimed  to  hold  and 
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execute  the  offices  of  president  and  members  of  the  board 
of  education  of  a  certain  alleged  high  school  district  situ- 
ated in  the  counties  of  Livingston,  Kankakee  and  Grundy. 
Appellants  filed  a  plea  in  which  they  set  up  each  step  taken 
in  the  organization  of  the  alleged  high  school  district  and 
their  election  as  president  and  members  of  the  board  of 
education  of  such  district.  To  this  plea  appellees  interposed 
a  demurrer,  which  was  sustained.  A  judgment  of  ouster 
was  entered  and  appellants  were  each  fined  the  sum  of  one 
dollar  and  costs.    This  appeal  followed. 

It  was  attempted  to  organize  this  district  under  section  6 
of  the  act  of  June  5,  191 1,  which  authorizes  the  organiza- 
tion of  high  school  districts.  (Kurd's  Stat.  1916,  p.  2361.) 
One  of  the  contentions  made  by  appellees  is  that  the  plea 
fails  to  show  a  legal  organization  of  the  high  school  dis- 
trict, and  that  the  judgment  of  the  circuit  court  should  be 
affirmed  for  the  reason  that  the  High  School  act  of  June  5, 
191 1,  is  unconstitutional.  Section  i  of  that  act  is  as  fol- 
lows: "That  any  school  township  that  contains  a  school 
district  having  a  population  of  1000  or  more  and  not  ex- 
ceeding 100,000  inhabitants,  whether  operating  under  the 
general  School  law  or  governed  by  virtue  of  a  special  act, 
may  be  organized  into  a  high  school  district  by  submitting 
the  proposition  to  a  vote  of  the  people  at  a  general  or  spe- 
cial election."  Sections  2  to  4,  inclusive,  provide  the  man- 
ner in  which  such  high  school  district  may  be  organized  and 
established.  Section  5  confers  upon  the  board  of  educa- 
tion the  same  powers  and  authorizes  them  to  discharge  the 
same  duties  as  boards  of  education  elected  under  the  general 
School  law.  Section  6  of  the  act  is  -as  follows :  "The  in- 
habitants of  any  contiguous  and  compact  territory,  whether 
in  the  same  or  different  townships,  upon  a  petition  signed 
by  at  least  fifty  legal  voters  and  an  affirmative  vote  in  such 
territory,  may  establish,  in  the  manner  provided  by  this  act, 
a  township  high  school  for  the  benefit  of  the  inhabitants  of 
the  territory  described  in  the  petition."     The  seventh  and 
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last  section  provides  that  a  school  district,  or  any  part  there- 
of, adjoining  a  high  school  district  organized  under  the  act, 
may  be  annexed  to  such  high  school  district  by  following 
the  procedure  in  that  section  prescribed. 

It  is  contended  that  the  act  violates  section  22  of  arti- 
cle 4  of  the  constitution.  That  part  of  the  section  relied 
upon  is  as  follows :  "The  General  Assembly  shall  not  pass 
local  or  special  laws  *  *  *  granting  to  any  corporation, 
association  or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever."  Three  cases  have  been 
taken  under  advisement  and  are  now  receiving  our  consid- 
eration involving  the  legality  of  the  organization  of  high 
school  districts  under  the  act  of  191 1  and  in  which  the  ques- 
tion of  the  constitutionality  of  the  act  is  raised.  The  con- 
tentions made  in  each  of  these  cases  and  the  authorities  cited 
on  this  question  will  be  considered  in  this  opinion.  In  each 
of  these  cases  the  organization  was  attempted  under  sec- 
tion 6,  and  it  is  contended  that  section  6  is  in  no  way  de- 
pendent upon  or  connected  with  section  i ;  that  section  i 
may  be  eliminated,  leaving  an  act  complete  in  itself,  and 
that  with  section  i  excluded  all  question  of  the  constitution- 
ality of  the  act  disappears.  Section  i  is  clearly  a  limitation 
on  section  6,  and  these  sections  are  therefore  so  interdepend- 
ent that,  it  cannot  be  said  that  the  legislature  would  have 
passed  the  act  without  section  i.  By  its  terms  section  i 
provides  only  for  the  organization  of  a  school  township 
containing  a  school  district  having  a  population  of  1000  and 
not  more  than  100,000  into  a  high  school  district.  With 
section  i  excluded  from  the  act  section  6  is  broad  enough 
to  include  the  organization  of  such  a  school  township  into 
a  high  school  district,  but  with  section  i  in  the  act  both 
sections  must  be  construed  together,  with  the  result  that 
the  scope  of  section  6  is  necessarily  limited.  In  People  v. 
Painter,  267  111.  473,  we  had  occasion  to  construe  this  stat- 
ute, and  we  there  held  that  where  it  is  proposed  to  organize 
a  township  into  a  high  school  district  section  i  of  the  act 
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applies,  and  it  is  essential  that  the  township  shall  contain  a 
school  district  having  a  population  of  looo  and  not  exceed- 
ing 100,000,  and  that  section  6  of  the  act  does  not  apply 
to  territory  which  includes  a  whole  township,  but  only  to 
compact  and  contiguous  territory  in  part  of  a  township  or 
townships.  This  holding  was  approved  in  People  v.  Swift, 
270  111.  532.  It  will  thus  be  seen  that  section  i  constitutes 
such  a  limitation  upon  section  6,  and  the  two  sections  are 
so  interdependent,  that  it  cannot  fairly  be  said  that  the  legis- 
lature would  have  passed  the  act  with  section  i  excluded, 
and  therefore  if  section  i  is  invalid  the  whole  act  must  fall. 
As  the  whole  act  must  be  declared  unconstitutional  if  sec- 
tion I  is  invalid,  appellees  are  entitled  to  urge  this  objection 
although  the  organization  of  this  district  is  attempted  to 
be  made  under  section  6.    People  v.  Huff,  249  111.  164. 

Under  the  provisions  of  section  i  a  school  township  may 
be  organized  into  a  high  school  district  provided  it  con- 
tains a  school  district  having  a  population  of  over  1000 
and  less  than  100,000.  Under  the  holding  in  People  v. 
Painter,  supra,  and  People  v.  Swift,  supra,  a  single  town- 
ship cannot  be  organized  into  a  high  school  district  unless 
it  complies  with  the  requirements  of  section  i.  The  only 
territory,  aside  from  the  school  township  described  in  sec- 
tion I,  which  can  be  organized  under  the  act  into  a  town- 
ship high  school  district  is  a  part  of  a  township  or  town- 
ships. Thus,  two  adjoining  townships  may  have  identically 
the  same  population,  may  be  possessed  of  the  same  wealth, 
may  have  the  same  number  of  cities  or  villages  similarly 
located,  and  yet,  because  of  the  difference  in  the  division 
of  the  two  towns  into  school  districts,  one  would  be  entitled 
to  organize  into  a  township  high  school  district  under  this 
act  and  the  other  would  not.  A  part  of  such  town  not  able 
to  organize  under  section  i  of  the  act  could,  however,  be 
organized  into  a  township  high  school  district  under  sec- 
tion 6.  No  provision  is  made  in  the  act  for  a  whole  town- 
ship not  possessing  the  requirements  prescribed  in  section  i 
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to  organize,  in  conjunction  with  a  part  or  parts  of  adjoin- 
ing townships,  into  a  high  school  district,  as  under  the  con- 
struction placed  upon  the  act  in  People  v.  Painter,  supra, 
there  can  be  organized  into  a  township  high  school  district, 
under  section  6,  only  a  part  of  a  township  or  parts  of  town- 
ships. While  the  legislature  may  make  classification  as  a 
basis  for  legislation  in  proper  instances,  the  general  rule  is 
that  a  classification  will  suffice  as  a  basis  for  legislation  only 
where  such  classification  is  based  upon  a  rational  difference 
of  situation  or  condition  found  to  exist  in  the  persons  or  ob- 
jects upon  which  the  classification  rests.  (People  v.  Knopf, 
183  111.  410;  UHote  V.  Village  of  Milford,  212  id.  418; 
Douglas  v.  People,  225  id.  536 ;  Dawson  Soap  Co,  v.  City 
of  Chicago,  234  id.  314;  People  v.  Nellis,  249  id.  12; 
Greene  v.  Pish  Furniture  Co.  272  id.  148.)  The  classifica- 
tion made  in  section  i  of  the  act  is  not  based  upon  any 
rational  difference  of  situation  or  condition.  We  can  per- 
ceive of  no  reason  why  a  township  which  contains  a  school 
district  of  more  than  1000  and  less  than  100,000  inhabitants 
can  be  said  to  differ  from  an  adjoining  township  having  the 
same  population,  the  same  wealth,  the  same  need  of  a  high 
school,  the  same  number  of  cities  and  villages  similarly  lo- 
cated, but  which  has  a  different  division  of  its  territory  into 
school  districts.  Under  the  provisions  of  this  act  it  is  im- 
possible for  a  whole  township,  as  a  single  unit,  to  organize 
into  a  township  high  school  district  unless  it  contains  a 
school  district  of  the  population  described  in  section  i,  but 
however  meager  the  population,  and  without  regard  to  the 
wealth  or  necessities  of  the  community,  a  part  of  any  town- 
ship may  organize  into  a  township  high  school  district.  By 
this  act  the  inhabitants  of  a  township  containing  such  a 
school  district  as  is  described  in  section  i  are  given  special 
privileges  which  are  denied  to  the  inhabitants  of  other  dis- 
tricts of  like  population  and  similarly  situated. 

The  situation  here  presented  is  identical  with  that  pre- 
sented in  People  v.  Rinaker,  252  111.  266,  where  it  was  held 
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that  the  Forest  Preserve  act  of  1909  violated  that  part  of 
section  22  of  article  4  of  the  constitution  here  relied  upon, 
for  the  reason  that  the  benefits  of  the  law  were  not  made 
available  to  all  citizens  similarly  situated.  That  act  au- 
thorized the  incorporation  as  a  forest  preserve  district  of 
any  area  of  contiguous  territory  lying  wholly  within  one 
county  containing  within  its  boundaries  one  or  more  cities, 
towns  or  villages,  on  the  petition  of  1000  legal  voters  resid- 
ing within  the  limits  of  the  proposed  district.  It  provided 
that  but  one  forest  preserve  district  might  be  created  in  any 
one  county.  It  was  urged  in  that  case  that  forest  preserve 
districts  were  not  among  the  subjects  specifically  enumerated 
in  section  22  of  article  4  of  the  constitution,  and  would 
therefore  not  come  within  the  prohibition  against  the  pas- 
sage of  local  or  special  laws.  In  passing  upon  this  question 
we  there  said :  "Conceding  that  the  word  'corporation,'  as 
there  used,  means  private  corporations  and  not  municipal 
bodies,  is  the  act  under  consideration  discriminative  between 
citizens  in  that  it  confers  special  privileges  on  some  which 
are  denied  to  others  similarly  situated?  If  the  power  ex- 
ists in  the  legislature  to  authorize  the  organization  of  cor- 
porations for  the  preservation  of  forests,  it  is  necessary  to 
a  valid  exercise  of  that  power  that  the  benefits  of  the  law 
shall  be  available  to  all  citizens  similarly  situated  upon  com- 
plying with  the  requirements  of  the  act," — ^and  we  held  that 
the  statute  was  clearly  in  violation  of  both  the  letter  and 
the  spirit  of  the  constitution.  For  the  reasons  there  given, 
the  Township  High  school  act  of  191 1  must  be  held  to  vio- 
late section  22  of  article  4  of  our  constitution. 

In  People  v.  Crossley,  261  111.  78,  where  the  constitu- 
tionality of  this  act  was  attacked  upon  another  ground,  it 
was  held  that  the  act  did  not  operate  to  repeal  the  general 
School  law  of  1909  but  that  both  acts  remained  in  full  force 
and  effect,  and  it  was  also  held  that  the  only  effect  of  the 
passage  of  both  acts  was  to  give  the  citizens  of  the  State 
who  desired  to  organize  high  school  districts  an  option  to 
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proceed  under  the  particular  act  which  seemed  best  suited 
to  local  conditions.  While  it  is  true  that  under  the  act  of 
1909  any  school  township  may  organize  into  a  high  school 
district,  the  mere  fact  that  that  act  is  still  in  existence  and 
an  opportunity  is  thus  afforded  the  inhabitants  of  any  town- 
ship to  organize  a  high  school  district  under  it,  cannot  af- 
fect the  validity  of  the  act  of  191 1.  That  act,  as  was  held 
in  the  Crossley  case,  is  a  complete  and  independent  act.  Its 
validity  cannot  be  determined  by  the  provisions  of  the  act 
of  1909  or  of  any  other  independent  act.  It  must  stand 
or  fall  from  a  consideration  of  its  own  provisions. 

It  is  urged  that  section  22  of  article  4  of  the  consti- 
tution does  not  apply  to  the  formation  of  school  districts, 
and  our  attention  is  called  to  section  i  of  article  8  of  the 
constitution,  which  is  as  follows :  "The  General  Assembly 
shall  provide  a  thorough  and  efficient  system  of  free  schools, 
whereby  all  children  of  this  State  may  receive  a  good  com- 
mon school  education;"  and  People  v.  Moore,  240  111.  408, 
and  other  cases,  are  cited  in  support  of  the  proposition  that 
a  high  school  is  a  department  of  the  common  or  free  schools 
of  the  State.  We  are  unable  to  perceive  wherein  that  sec- 
tion supports  the  contention  made.  The  effect  of  that  sec- 
tion of  the  constitution,  as  we  view  it,  is  contrary  to  the 
contention  made.  By  that  section  the  General  Assembly  is 
commanded  to  provide  a  thorough  and  efficient  system  of 
free  schools  whereby  all  children  of  the  State  may  receive 
an  education.  By  the  provisions  of  the  act  of  191 1  discrim- 
ination is  made  among  the  inhabitants  of  different  town- 
ships, whereby  some  may  be  denied  the  privilege  of  organ- 
izing the  territory  in  which  they  reside  into  a  township  high 
school  district  and  thus  be  denied  the  opportunity  to  re- 
ceive a  free  education  at  such  an  institution. 

It  is  contended  that  this  court  has  held  in  a  number  of 
cases  that  no  constitutional  limitation  has  been  placed  on 
the  legislature  with  reference  to  the  formation  of  school 
districts,  and  our  attention  has  been  called  to  Speight  v. 


Dm. '16.]  The  People  v.  Weis.  589 

People,  87  111.  595,  Fuller  v.  Heath,  89  id.  296,  Land  Comrs. 
V.  Kaskaskia  Commons,  249  id.  578,  and  People  v.  Chicago 
and  Illinois  Midland  Railway  Co,  256  id.  488.  The  ques- 
tion here  under  consideration  was  not  involved  in  any  of 
those  cases  and  the  language  there  used  must  be  considered 
with  reference  to  the  questions  there  involved.  It  was  not 
intended  in  those  cases  to  hold  that  the  legislature  might,  if 
it  saw  fit,  provide  for  the  organization  of  school  districts  in 
a  part  of  the  State,  only.  While,  as  those  cases  hold,  no 
constitutional  limitation  has  been  placed  on  the  legislature 
with  reference  to  the  formation  of  school  districts,  when  the 
legislature  has  adopted  a  plan  for  the  formation  of  school 
districts  the  other  provisions  of  the  constitution  require  that 
such  plan  shall  be  uniform  and  shall  apply  to  all  the  citi- 
zens of  the  State  similarly  situated. 

It  is  finally  urged  that  inasmuch  as  this  act  was  passed 
in  191 1  and  various  township  high  school  districts  have  been 
formed  under  it  and  the  act  has  been  construed  by  this  court 
in  numerous  cases,  we  should  decline  to  consider  the  consti- 
tutionality of  the  act  under  the  authority  of  Richter  v.  Bur- 
dock,  257  111.  410.  In  that  case  was  involved  the  question 
of  the  constitutionality  of  the  Municipal  Court  act  of  the 
city  of  Chicago.  No  objection  was  made  to  any  of  the 
provisions  of  the  act  or  to  the  act  as  a  whole,  except  that 
it  had  not  been  passed  in  the  manner  required  by  the  con- 
stitution. Considering  the  fact  that  the  act,  after  it  had 
been  passed,  had  been  adopted  by  a  popular  vote  of  the  citi- 
zens of  Chicago,  had  been  amended  thereafter  repeatedly  by 
the  legislature  and  its  constitutionality  had  been  questioned 
repeatedly  in  this  court,  together  with  the  fact  that  disas- 
trous results  would  follow  through  holding  the  act  uncon- 
stitutional, we  held  that  that  question  was  no  longer  open 
for  consideration.  The  same  situation  does  not  exist  in 
this  case.  It  is  true  that  a  number  of  township  high  school 
districts  have  been  organized  under  this  act,  that  its  consti- 
tutionality was  questioned  on  another  ground  in  People  v. 
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Crossley,  sti^pra,  and  that  we  have  construed  the  provisions 
of  the  act  in  a  number  of  cases,  but  this  precise  question 
has  never  before  been  presented  to  us.  It  concerns  the  sub- 
stance of  the  act  itself.  By  refusing  to  now  consider  this 
question,  although  it  is  presented  for  the  first  time,  on  the 
ground  that  a  number  of  districts  have  been  formed  under 
the  act  and  the  result  of  holding  the  act  unconstitutional 
will  work  a  hardship  upon  such  districts,  we  would  deny 
redress  to  those  who  are  discriminated  against  by  the  pro- 
visions of  the  act  and  who  have  had  no  opportunity,  to  be 
heard.  It  does  not  necessarily  follow,  if  this  act  is  held  to 
be  invalid,  that  great  financial  loss  and  public  inconvenience 
will  result  in  many  high  school  districts  which  have  organ- 
ized and  are  in  operation.  The  general  School  law  of  1909 
provides  for  the  organization  of  township  high  school  dis- 
tricts, and  while  the  procedure  there  prescribed  for  organiz- 
ing districts  diflfers  from  that  followed  in  the  districts  which 
attempted  to  organize  under  the  act  of  191 1,  such  districts, 
when  fully  organized  and  equipped,  would  undoubtedly  be 
held  to  be  de  facto  districts.  The  same  argument  advanced 
here  was  made  in  People  v.  Lease,  248  111.  187,  where  a 
judgment  of  ouster  in  a  quo  warranto  proceeding  was  af- 
firmed, and  we  there  said :  "This  suggestion  overlooks  the 
rule  that  the  remedy  by  an  information  in  the  nature  of 
quo  warranto  is  not  a  matter  of  absolute  right  but  is  a 
subject  for  the  exercise  of  a  sound  judicial  discretion,  and 
that  considerations  of  the  public  interest  or  convenience,  as 
well  as  unreasonable  delay  or  acquiescence  on  the  part  of 
the  persons  complaining,  will  justify  a  refusal  to  grant  leave 
to  file  an  information  or  to  proceed  to  judgment.  (People 
V.  Hanker,  197  111.  409;  People  v.  Schnepp,  179  id.  305.) 
The  principle  would  have  full  application  in  the  cases  re- 
ferred to  but  is  without  force  in  this  case,  in  which  the 
order  for  the  organization  of  the  district  was  made  August 
18,  1909,  the  petition  for  leave  to  file  the  information  was 
filed  January  i,  1910,  and  it  does  not  appear  that  any  cor- 
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porate  action  was  attempted  in  the  meantime."  As  the  or- 
ganization of  such  districts  could  be  directly  attacked  only 
by  an  information  in  the  nature  of  quo  warranto,  the  hold- 
ing in  People  v.  Lease,  supra,  would  be  applicable.  To  the 
same  effect  are  People  v.  Rendleman,  250  111.  289,  and  Peo- 
ple V.  Boyd,  256  id.  9. 

Although  we  have  in  mind  the  rule  that  all  presump- 
tions are  in  favor  of  the  validity  of  an  act  and  in  case  of 
reasonable  doubt  are  to  be  resolved  in  favor  of  the  act,  we 
are  compelled  to  hold  that  this  act  is  clearly  in  violation  of 
the  constitution.  In  this  view  of  the  case  it  is  unnecessary 
for  us  to  consider  the  other  questions  raised. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Farmer,  dissenting. 

Mr.  Justice  Carter,  specially  concurring : 

I  concur  in  the  conclusion  reached  in  the  foregoing  opin- 
ion that  the  statute  is  unconstitutional  but  not  in  all  the 
reasons  given  for  its  unconstitutionality.  On  the  facts  as 
set  forth  in  the  opinion  I  think  the  law  is  unconstitutional  as 
being  in  violation  of  section  i  of  article  8  of  the  constitu- 
tion, which  requires  that  the  General  Assembly  "shall  pro- 
vide a  thorough  and  efficient  system  of  free  schools,  where- 
by all  children  of  this  State  may  receive  a  good  common 
school  education."  In  discussing  this  provision  of  the  con- 
stitution with  reference  to  high  schools,  this  court  has  said 
that  laws  establishing  high  schools  must  be  grounded  upon 
such  terms  and  conditions  that  the  same  privileges  must  in 
all  cases  be  extended  equally  to  all  children  under  the  same 
circumstances.  {People  v.  Moore,  240  111.  408 ;  Richards 
V.  Raymond,  92  id.  612.)  This  law  does  not  give  the  same 
privileges  to  all  children  similarly  situated. 

I  do  not,  however,  think  the  law  is  unconstitutional  be- 
cause it  is  in  violation  of  section  22  of  article  4  of  the 
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constitution,  which  provides  that  the  General  Assembly  is 
prohibited  from  passing  any  local  or  special  law  providing 
for 'the  management  of  common  schools.  This  language  is 
much  less  comprehensive  than  that  of  section  i  of  article  8 
heretofore  quoted.  This  court  has  said  the  word  "manage- 
ment," in  section  22,  was  advisedly  used,  and  relates  to  the 
management  of  the  common  schools  in  imparting  instruc- 
tion and  does  not  relate  to  the  manner  of  providing  neces- 
sary funds  for  their  support  nor  any  other  thing  not  con- 
nected with  their  management.  (Speight  v.  People,  87  111. 
595 ;  Fuller  v.  Heath,  89  id.  296 ;  Land  Comrs,  v.  Kashas- 
kia  Commons,  249  id.  578 ;  People  v.  Chicago  and  Illinois 
Midland  Railway  Co.  256  id.  488.)  Special  laws  on  sub- 
jects not  enumerated  in  the  constitution  are  only  prohibited 
where  a  general  law  can  be  made  applicable.  Whether  a 
general  law  is  or  is  not  applicable  to  a  given  situation  is  a 
question  for  the  legislature  and  not  for  the  courts.  {Petti- 
bone  V.  West  Clucago  Park  Comrs,  215  III.  304;  Hersch- 
bach  V.  Kaskaskia  Sanitary  District,  265  id.  388.)  The 
reasoning  in  the  case  of  People  v.  Rinaker,  252  111.  266, 
cannot  control  here.  The  subject  of  the  Forest  Preserve 
act  is  not  included  or  mentioned  anywhere  in  the  specific 
provisions  of  said  section  22  of  article  4.  School  laws  are 
specifically  dealt  with  in  said  section  22.  Having  thus  pro- 
vided for  certain  limitations  upon  the  power  of  the  General 
Assembly  with  respect  to  passing  of  school  laws,  the  gen- 
eral clause  providing  that  the  legislature  shall  not  pass  local 
or  special  laws  can  only  apply  to  school  laws  as  to  the  man- 
agement of  schools,  for  in  the  construction  of  statutes, 
when  general  words  follow  an  enumeration  of  particular 
things,  such  general  words  are  held  to  apply  only  to  cases 
and  things  of  the  same  kind  as  those  which  are  referred  to 
specifically.  City  of  Clinton  v.  Wilson,  257  111.  580,  and 
cases  cited. 


Di«.'16.]  The  People  v.  Stitt.  593 

The  PEOPI.E  ex  rel.  William  H.  Fitzgerald  et  aL  Appel- 
lants, vs.  Frank  B.  Stitt  et  al.  Appellees. 

Opinion  filed  October  24,  ipid — Rehearing  denied  Dec.  15,  ipi6. 

This  case  is  controlled  by  the  decision  in  People  v.  IVeis,  (ante, 

p.  581.) 

Farmer,  J.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Woodford  county; 
the  Hon.  George  W.  Patton,  Judge,  presiding. 

Thomas  Kennedy,  State's  Attorney,  Edward  F. 
RiEi^Y,  Barry  &  Morrissey,  and  Louis  FiTz  Henry,  for 
appellants. 

John  F.  Bosworth,  Barnes  &  Magoon,  and  W.  L. 
EiyivWOOD,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Woodford  county  granted  leave  to 
appellants  to  file  an  information  in  the  nature  of  quo  war- 
ranto against  appellees,  charging  them  with  usurping  the 
office  of  president  and  members  of  the  board  of  education 
of  the  pretended  school  district  No.  375,  in  the  counties  of 
Woodford  and  McLean.  A  trial  resulted  in  finding  appel- 
lees not  guilty,  and  judgment  was  rendered  against  appel- 
lants for  costs. 

The  district  was  attempted  to  be  organized  under  the 
Township  High  School  act  of  June  5,  191 1,  and  one  of  the 
grounds  urged  for  reversal  is  that  the  act  is  invalid  as  in 
violation  of  section  22  of  article  4  of  the  constitution.  This 
precise  question  has  been  determined  in  People  v.  Weis, 
(ante,  p.  581,)  where  the  contentions  of  the  parties  in  this 
case  were  carefully  considered.  For  the  reasons  given  in 
that  case  the  Township  High  School  act  of  June  5,  1911,  is 
invalid,  and  the  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded.  Reversed  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 
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W11.1.IAM  F.  MERI.E,  Plaintiff  in  Error,  vs.  Joseph  Bei- 

TtiX>  et  al.  Defendants  in  Error. 

Opinion  filed  October  24,  ipi6 — Rehearing  denied  Dec.  2i,  ipi6. 

1.  Corporations — when  equity  will  interfere  to  protect  inter- 
ests of  minority  stockholders.  Where  one  corporation  owns  a  ma- 
jority of  the  capital  stock  in  another,  so  that  it  controls  the  latter 
corporation,  or  where  one  or  more  individuals  own  a  majority  of 
the  capital  stock  in  two  or  more  corporations  and  manipulate  the 
affairs  of  one  corporation  for  their  benefit  and  to  the  injury  of 
minority  stockholders  in  the  other  corporation,  a  court  of  equity 
will  intervene,  at  the  instance  of  the  minority  stockholders  in  the 
latter  corporation,  to  protect  their  interests. 

2.  Same — when  minority  stockholder  may  sue  in  equity  with- 
out first  making  demand  on  the  corporation  and  its  oMcers.  Where 
one  stockholder  owns  the  majority  of  the  stock  in  two  corpora- 
tions and  controls  the  directors  of  both,  so  that  credits  are  im- 
properly charged  in  favor  of  one  against  the  other,  a  minority 
stockholder  in  the  defrauded  corporation  has  a  right  to  bring  suit 
in  behalf  of  himself  and  other  stockholders  without  first  making 
demand  upon  the  corporation  and  its  officers  and  directors  for  re- 
dress of  his  grievances. 

3.  Same — when  president  of  corporation  cannot  claim  interest 
on  his  salary.  The  president  of  a  corporation  cannot  claim  inter- 
est on  his  salary  which  he  neglected  to  draw  when  due,  where  the 
evidence  fails  to  show  any  contract  for  the  payment  of  interest  or 
that  his  salary  was  withheld  by  the  company  or  that  he  was  re- 
quested not  to  draw  it  for  any  period. 

4.  Contracts — what  contract  between  an  amusement  park  cor- 
poration and  concessionaire  does  not  modify  the  law  relating  to  fix- 
tures. Where  a  contract  between  an  amusement  park  company  and 
another  corporation  for  the  erection  of  a  hotel  building  on  the 
grounds  provides  that  "all  appurtenances  and  fixtures  of  a  perma- 
nent character  attached  to  the  building  shall  be  a  part  of  the  cost 
of  the  building,"  the  question  as  to  what  are  to  be  considered  as 
appurtenances  and  fixtures  is  to  be  determined  by  the  rules  of  law 
governing  the  relation  of  landlord  and  tenant. 

5.  Same — when  place  where  concessionaire  may  sell  is  limited 
to  particular  space.  A  contract  by  which  an  amusement  park  com- 
pany grants  to  a  hotel  corporation  a  certain  concession  for  the  ex- 
clusive right  of  sale  of  foods,  drinks,  cigars,  cigarettes  and  tobacco 
within  the  premises  occupied  by  the  park  company  gives  the  con- 
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cessionaire  the  exclusive  privileges  enumerated  within  the  entire 
premises  but  does  not  give  the  concessionaire  the  right  to  sell  any- 
where within  the  premises  it  may  choose,  where  the  contract  also 
grants  to  the  concessionaire  a  particular  space  upon  which  it  is  to 
erect  its  hotel. 

6.  Same — when  practical  construction  by  parties  is  entitled  to 
great  weight.  In  construing  contracts  the  main  object  is  to  as- 
certain and  give  effect  to  the  intention,  which  is  to  be  ascertained 
from  the  language  of  the  contract  itself  and  the  circumstances  and 
surroundings  of  the  parties  at  the  time  it  is  made,  and  in  case  of 
doubt  as  to  the  meaning  of  the  language  used  the  contemporane- 
ous practical  construction  placed  upon  the  contract  by  the  parties 
is  entitled  to  great  weight. 

7.  Equity — allowance  of  costs  rests  largely  in  the  discretion  of 
the  chancellor.  The  allowance  of  costs  in  a  chancery  case  rests 
very  largely  in  the  discretion  of  the  chancellor,  and  the  courts  will 
interfere  only  in  case  of  abuse  in  the  exercise  of  such  discretion. 

8.  Interest — when  interest  on  commissions  should  be  allowed. 
If  the  contract  between  an  amusement  park  company  and  a  con- 
cessionaire clearly  provides  that  the  commissions  from  the  sale  of 
certain  articles  shall  be  paid  to  the  park  company  daily,  the  action 
of  the  concessionaire  in  withholding  such  commissions  and  apply- 
ing them  in  a  manner  not  authorized  by  the  contract  is  wrongful, 
and  interest  on  such  commissions  should,  on  accounting,  be  allowed 
from  the  time  they  became  due. 

CooKE  and  Dunn,  JJ.,  dissenting. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county ;  the  Hon.  E.  M.  Mangan, 
Judge,  presiding. 

HeIvMEr,  Mouwon,  Whitman  &  Whitman,  (Ro- 
I.AND  D.  Whitman,  and  Li^oyd  C.  Whitman,  of  counsel,) 
for  plaintiff  in  error. 

FeIvSEnthal  &  Wii^soN,  for  defendants  in  error  Joseph 
Beifeld  and  the  Sherman  House  Hotel  Company. 

Farlin  H.  Bai.1.,  for  defendant  in  error  the  White  City 
Construction  Company. 
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Mr.  Chie^  Justice  Craig  delivered  the  opinion  of  the 
court : 

William  F.  Merle,  a  stockholder  of  the  White  City  Con- 
struction Company,  a  corporation,  (hereinafter  called  the 
White  City  Company,)  filed  a  bill  in  chancery  in  the  circuit 
court  of  Cook  county  on  behalf  of  himself  and  all  other 
stockholders  of  said  corporation  who  might  choose  to  join 
with  him  in  said  suit,  against  the  Sherman  House  Hotel 
Company,  (hereinafter  called  the  hotel  company,)  Joseph 
Beifeld,  Morris  Beifeld,  Eugene  V.  Beifeld,  Frank  Behring, 
Lillian  Beifeld,  L.  A.  Dehen,  Aaron  J.  Jones,  Samuel  J. 
Kline,  Paul  D.  Howse,  Edward  B.  Grossman,  the  Chicago 
Fire  Exhibition  Company  and  the  White  City  Construc- 
tion Company,  charging  a  misappropriation  of  the  corporate 
funds  of  said  White  City  Company  to  his  prejudice  and 
asking  for  an  accounting  of  the  funds  alleged  to  have  been 
misappropriated  and  for  other  relief.  Answers  were  filed 
by  all  of  the  defendants.  A  preliminary  hearing  was  had 
before  the  court,  at  which  was  fixed,  in  a  general  way,  the 
rules  to  govern  the  accounting,  and  the  cause  was  referred 
to  a  master  in  chancery  to  take  the  evidence  and  report  the 
same,  with  his  conclusions  of  law  and  fact.  The  master 
made  his  report,  finding  the  bill  was  properly  brought  and 
stating  an  account  between  the  parties  up  to  the  time  of  fil- 
ing the  bill.  Exceptions  were  filed  to  the  master's  report, 
and  on  the  hearing  the  court  entered  a  decree  finding  that 
the  proceedings  were  properly  brought  and  approving  the 
master's  report  as  to  certain  items  allowed  and  overruling  it 
as  to  others.  From  this  decree  plaintiff  in  error,  and  Joseph 
Beifeld,  the  hotel  company  and  the  Chicago  Fire  Exhibi- 
tion Company  prayed  and  were  allowed  appeals  to  the  Ap-' 
pellate  Court  for  the  First  District.  Plaintiff  in  error  and 
Joseph  Beifeld  and  the  hotel  company  perfected  their  ap- 
peals to  that  court.  The  appeals  were  consolidated  in  that 
court  for  hearing,  and  judgment  was  rendered  affirming  the 
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decree  of  the  lower  court  in  part  and  reversing  it  in  part 
and  remanding  the  cause  for  further  proceedings  in  the  cir- 
cuit court.  A  writ  of  certiorari  was  allowed  by  this  court 
and  the  cause  is  now  in  this  court  pursuant  to  the  mandate 
of  such  writ. 

The  bill  was  filed  in  the  circuit  court  of  Cook  county  on 
January  ii,  1908,  by  plaintiff  in  error  on  behalf  of  himself 
and  all  other  stockholders  and  bondholders  of  the  White 
City  Company  who  might  choose  to  join  with  him,  alleg- 
ing its  organization  under  the  laws  of  Illinois  on  August 
26,  1904,  with  a  capital  stock  of  $1,000,000,  divided  into 
10,000  shares  of  the  par  value  of  $100  each ;  that  ever  since 
its  organization  a  majority  of  its  capital  stock  has  been 
owned  or  controlled  by  Joseph  Beifeld;  that  while  from 
time  to  time  shares  of  stock  appeared  on  the  books  of  the 
company  in  the  name  of  Lillian  Beifeld,  Morris  Beifeld, 
Eugene  V.  Beifeld,  Frank  Behring,  Samuel  J.  Kline,  L.  A. 
Dehen  and  E.  B.  Grossman,  they  were,  in  fact,  either  held 
in  the  interest  of  Joseph  Beifeld  or  controlled  by  him,  and 
that  by  means  of  his  stock  ownership  or  control  he  has  con- 
tinually dominated  the  directors  in  the  conduct  of  the  busi- 
ness of  the  company ;  that  the  hotel  company  is  an  Illinois 
corporation,  in  which  Joseph  Beifeld  owns  and  controls  sub- 
stantially all  of  the  capital  stock ;  that  Joseph,  Morris,  Eu- 
gene V.  and  Lillian  Beifeld  conspired  for  the  purpose  of 
fraudulently  depriving  the  stockholders  of  the  White  City 
Company,  including  the  plaintiff  in  error,  of  their  rights  and 
interests  as  such  stockholders  by  converting  its  funds,  profits 
and  property  for  the  benefit  of  themselves  and  the  hotel 
company,  and  in  pursuance  of  such  conspiracy  have  from 
time  to  time  since  August  26,  1904,  fraudulently  caused  and 
permitted  large  sums  of  money  to  be  paid  out  of  the  funds 
of  the  White  City  Company  to  the  hotel  company,  to  the 
Beif  elds  and  other  persons  unknown  to  plaintiff  in  error,  in 
their  business  and  financial  transactions  with  the  White  City 
Company,  to  which  sums  of  money  thus  allowed,  paid  out 
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or  credited  the  parties  were  not  legally  entitled,  and  sets 
forth  specifically  a  number  of  the  transactions  of  the  hotel 
company,  Joseph  and  Morris  Beifeld  and  their  agents  in 
which  it  is  alleged  the  White  City  Company  was  defrauded 
and  suffered  financial  loss,  which  transactions  will  be  re- 
ferred to  later  and  more  in  detail  in  deciding  the  specific 
items  in  controversy  between  the  parties.  The  bill  further 
sets  forth  that  Joseph  Beifeld  has  in  other  instances  than 
those  specifically  enumerated  wronged  the  White  City  Com- 
pany by  a  personal  conversion  of  its  funds  and  by  being 
interested  in  other  corporations  or  business  inimical  to  the 
White  City  Company"  and  that  by  reason  of  the  facts  set 
forth  a  demand  upon  defendants,  or  any  of  them,  including 
the  White  City  Company,  for  the  righting  of  the  alleged 
wrongs,  would  have  been  futile,  and  concludes  with  a  prayer 
for  an  accounting,  the  appointment  of  a  receiver,  and  for 
other  relief. 

All  of  the  defendants,  by  their  answers,  denied  the 
charges  of  combination  and  conspiracy  alleged  in  the  bill. 
The  answer  of  the  White  City  Company  further  averred  it 
was  a  solvent,  going  concern;  that  it  objected  to  any  inter- 
ference with  its  internal  affairs  by  this  suit,  and  it  denied 
plaintiff  in  error's  right  to  the  relief  prayed  and  averred  its 
willingness  to  produce  its  books  and  records  for  examina- 
tion by  the  court  and  to  abide  by  any  order  the  court  might 
enter  in  the  premises.  The  answer  of  Joseph  Beifeld  also 
denied  the  charges  of  combination  and  conspiracy,  and  fur- 
ther denied  that  any  demand  for  rectification  of  the  griev- 
ances complained  of  had  been  made  upon  him  or  the  corpo- 
ration or  its  officers  and  directors  or  if  made  would  have 
been  futile,  and  contained  other  allegations  in  respect  to  the 
matters  charged  in  the  bill  which  will  be  hereinafter  noted 
in  so  far  as  they  are  material  to  be  considered  at  this  time. 
The  hotel  company  adopted  the  answer  of  Joseph  Beifeld. 
The  answers  of  the  other  defendants  raised  no  issue  not  pre- 
sented by  the  answers  of  the  others  and  require  no  further 
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notice  at  this  time,  except  the  statement  that  they  likewise 
denied  all  charges  of  combination  and  conspiracy  made  in 
the  bill.  Upon  the  filing  of  these  answers  plaintiff  in  error 
amended  his  bill  by  alleging  that  certain  facts  set  forth  in 
Joseph  Beifeld's  answer  were  additional  evidence  of  his 
charge  against  him.  Replications  were  filed  to  the  answers, 
the  answers  to  the  original  bill  being  ordered  to  stand  as 
answers  to  the  amended  bill. 

It  appears  from  the  pleadings  and  proofs  that  the  White 
City  project  as  an  amusement  park  was  first  brought  to 
the  attention  of  Joseph  Beifeld  in  June,  1904,  by  Paul  D. 
Howse  and  Aaron  J.  Jones,  men  of  experience  in  the  amuse- 
ment business.  At  that  time  Joseph  Beifeld  was  president 
and  principal  owner  of  the  hotel  company,  a  corporation 
which  conducted  the  Hotel  Sherman  and  the  College  Inn 
restaurant,  in  Chicago.  He  was  without  experience  in  the 
amusement  business  but  became  interested  in  the  proposition 
because  he  believed  it  would  afford  him  an  opportunity  for 
extending  his  restaurant  business.  A  lease  of  ground  was 
taken  by  these  three  men  at  Sixty-third  street  and  South 
Park  avenue.  The  White  City  Company  was  organized  in 
August,  1904,  with  a  capital  stock  of  $1,000,000,  and  the 
lease  was  assigned  to  it  and  a  bond  issue  of  $500,000  au- 
thorized by  that  corporation  to  raise  money  with  which  to 
build  and  equip  the  park.  Joseph  Beifeld,  Howse,  Jones 
and  E.  C.  Boyce,  the  architect  who  drew  the  plans  and 
supervised  the  construction  of  the  park,  took  $300,000  of 
the  capital  stock  for  promoting  the  enterprise.  The  remain- 
der of  the  capital  stock  was  to  be  used  in  selling  the  bonds, — 
$200,000  as  a  commission  for  selling  and  $500,000  to  be 
given  as  a  bonus  with  the  sale  of  the  bonds.  Joseph  Beifeld 
purchased  $235,000  worth  of  the  bonds  and  sold  $125,000 
more  to  his  friends,  and  $50,000  worth  was  otherwise  dis- 
posed of.  Plaintiff  in  error  became  interested  in  the  enter- 
prise in  the  fall  of  1904,  at  which  time  he  purchased  $1000 
worth  of  bonds,  with  which  he  received  $1000  worth  of 
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stock.  He  has  since  purchased  other  stock  and  bonds  to 
such  an  amount  that  at  the  time  of  filing  the  bill  he  owned 
practically  one-seventh  of  the  entire  capital  stock  of  the 
White  City  Company.  He  received  no  bonus  with  the  pur- 
chase of  any  of  the  stock  or  bonds  except  the  first  $1000 
worth.  He  was  also  interested  in  several  concession  con- 
tracts, among  which  was  that  of  the  Chicago  Fire  Exhibi- 
tion Company,  one  of  the  defendants  to  his  bill. 

The  White  City  was  built  and  opened  to  the  public  on 
May  27,  1905.  Its  construction  involved  an  expenditure  of 
more  than  $800,000,  aside  from  the  amount  expended  by 
the  hotel  company  in  constructing  the  College  Inn  building, 
otherwise  known  as  the  Casino,  pursuant  to  the  terms  of 
the  concession  contract  granting  to  it  the  restaurant  privi- 
leges of  the  premises.  This  contract  is  dated  November  9, 
1904,  and  hereafter  will  be  referred  to  as  contract  "A."  Its 
provisions  material  to  be  noted  at  this  time  are  substantially 
as  follows : 

First — The  company  (the  White  City  Company)  leased 
to  the  concessionaire  (the  hotel  company)  the  concession 
known  as  the  White  City  concession  No.  i,  for  the  exclu- 
sive right  of  sale  of  foods,  drinks,  cigars,  cigarettes  and  to- 
bacco within  the  premises  occupied  by  the  company  as  les- 
see of  a  tract  of  land  situated  at  the  corner  of  Sixty-third 
street  and  Park  avenue,  upon  which  the  company  is  con- 
structing the  White  City. 

Second — "And  for  the  purpose  aforesaid"  the  company 
granted  to  the  concessionaire  the  use  of  space  approxi- 
mately 100  by  200  feet  on  the  east  side  of  said  grounds, 
on  the  north  end  thereof,  the  exact  space  being  shown  on 
the  ground  plan  drawn  by  Edward  C.  Boyce,  adopted  by 
the  company  and  issued  by  Joseph  Beifeld,  president. 

Third — Said  concessionaire  is  hereby  given  the  right 
to  and  will  construct  upon  said  space  so  allotted  to  him,  a 
building  or  buildings  at  a  minimum  cost  of  $25,000,  the 
same  to  be  erected  at  his  own  cost  and  expense,  except  that 
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the  company  will  install  and  pay  fcrr  electric  wiring  and 
electric  fixtures  necessary  properly  to  light  said  building  or 
buildings.  Until  said  building  or  buildings  shall  have  be- 
come the  property  of  said  company,  as  hereinafter  pro- 
vided, the  concessionaire  will  pay  all  the  expense  connected 
with  the  repair  and  maintenance  thereof  and  of  the  grounds 
whereon  the  same  are  situated. 

Fifth — For  the  purpose  of  determining  the  cost  of  the 
buildings,  the  concessionaire  to  furnish,  after  the  comple- 
tion of  the  same,  full  statement  of  the  cost,  together  with 
amounts  expended  by  him  for  all  appurtenances  and  fixtures 
of  a  permanent  character  attached  to  the  building,  all  of 
which  shall  be  a  part  of  the  cost  of  the  building.  In  de- 
termining the  cost  no  account  shall  be  taken  of  movable 
fixtures,  as  tables  and  chairs,  nor  of  any  linen,  silver  or 
table  or  kitchen  utensils. 

Ninth — ^The  concessionaire  covenants  and  agrees  to  pay 
to  said  company  as  compensation  for  this  grant,  concession 
and  license,  in  lieu  of  all  other  rents  or  charges,  twenty-five 
per  cent  ©f  the  gross  receipts  from  the  sales  of  drinks  and 
ten  per  cent  of  the  gross  receipts  from  the  sales  of  cigars, 
cigarettes  and  tobaccos,  but  shall  not  pay  any  commission  or 
percentage  on  the  sale  or  sales  of  eatables. 

Tenth — The  concessionaire  shall  not  pay  to  the  company 
any  portion  of  the  twenty-five  per  cent  and  the  ten  per  cent 
of  the  gross  receipts  but  shall  retain  the  same  until  such 
per  cent  shall  equal  the  total  original  cost  of  the  building 
or  buildings,  appurtenances  and  equipments,  as  shown  by 
the  statement  which  shall  be  furnished  to  the  company  by 
the  concessionaire,  and  until  the  concessionaire  shall  be  re- 
imbursed for  all  outlays  in  maintaining  buildings,  appurte- 
nances and  moneys  expended  for  insurance  thereon.  When 
the  total  amount  of  retained  percentages  by  the  concession- 
aire shall  equal  the  cost  of  the  buildings,  appurtenances  and 
cost  of  maintenance  the  buildings  shall  become  the  property 
of  the  company,  and  the  concessionaire  shall  then  execute 
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and  deliver  to  the  company  any  conveyance  which  may  be 
necessary.  Upon  receiving  due  compensation  the  conces- 
sionaire shall  assign  to  the  company  all  insurance  then  upon 
the  buildings  and  equipment.  Thereafter  the  concessionaire 
shall  pay  twenty-five  per  cent  of  the  gross  receipts  from 
the  sales  of  drinks  and  ten  per  cent  of  the  gross  receipts 
from  the  sale  of  cigars,  cigarettes  and  tobacco,  in  the  man- 
ner hereinafter  provided.  Thereafter  the  company  shall  be 
liable  for  and  shall  pay  the  cost  of  making  repairs  to  the 
buildings  and  cost  or  charges  of  maintenance,  excepting  for 
water  and  cost  of  lighting  and  heating. 

Twelfth — The  concessionaire  shall  install  and  keep  for 
sale  such  soft  drinks,  being  drinks  other  than  spirituous  and 
malt  liquors,  as  the  company  may  from  time  to  time  in 
writing  request.  In  case  of  failure  to  do  so  after  five  days' 
notice  the  concessionaire  shall  forfeit  the  exclusive  rights 
and  privileges  granted  by  this  contract. 

On  December  lo,  1904,  the  White  City  granted  to  the 
hotel  company  a  further  concession  for  the  exclusive  sale 
on  its  premises  of  candy,  peanuts,  pop-corn,  cnacker-jack 
and  fruit  of  all  kinds,  except  that  sold  through  slot  ma- 
chines, for  a  period  of  ten  years,  together  with  two  spaces, 
eight  feet  by  ten  feet  each,  in  a  building  to  be  erected  by 
the  company,  also  two  center  booths  to  be  selected  by  the 
company,  the  concessionaire  to  pay  daily  twenty-five  per 
cent  of  the  gross  receipts,  from  all  sources,  from  the  oper- 
ation or  maintenance  of  the  concession.  This  contract  will 
hereinafter  be  referred  to  as  contract  "B."  The  manner  in 
which  these  contracts  were  interpreted  and  carried  out  by 
the  hotel  company  and  the  White  City  gives  rise  to  many 
of  the  charges  in  the  bill  upon  which  plaintiff  in  error  bases 
his  right  to  maintain  this  suit. 

Pursuant  to  the  provisions  of  contract  "A"  the  hotel 
company  constructed  the  College  Inn  building  or  Casino 
at  a  cost  of  approximately  $113,000,  and  other  buildings, 
which  amounts  were  charged  to  the  construction  account, 
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and  rendered  to  the  White  City  Company  a  statement  for 
approximately  $121,000  as  the  cost  of  the  same.  This  state- 
ment in  some  instances  showed  merely  a  number  of  persons, 
firms  and  companies,  with  sums  set  opposite  their  names, 
with  nothing  to  indicate  the  character  of  goods  or  materials 
purchased  for  which  the  charges  were  made  in  the  account. 
It  also  included,  in  addition  to  the  items  for  the  cost  of  the 
construction  of  the  building  proper,  items  for  bar  fixtures, 
refrigerators,  motors,  filter,  cooking  range,  and  the  like.  It 
also  included  an  item  of  $6500  for  the  construction  of  a 
building  called  the  Terrace  Tavern  and  $250  for  a  platform 
for  a  merry-go-round.  In  addition  to  these  amounts  the 
White  City  Company  was  charged  for  sundry  items  for 
alterations  of  the  bar,  ice-box,  etc.,  and  for  curtains  and 
picture  frames,  and  for  other  items  for  which  no  vouch- 
ers were  produced,  in  the  aggregate  amounting  to  approxi- 
mately $1716.28,  and  for  the  cost  of  constructing  booths  at 
cigar  and  ice  cream  stands,  a  booth  for  drinking  water,  and 
for  labor  and  paint  on  such  booths,  amounting  to  $1713.15. 
It  further  appears  that  the  White  City  Company  was 
charged  with  $546  in  1905  and  $600  in  1907  for  painting 
the  chairs  and  tables  used  in  the  College  Inn,  with  $2000 
for  a  band  stand  constructed  in  the  plaza,  and  $3000  for 
the  cost  of  a  tunnel  from  the  College  Inn  building  to  the 
band  stand  to  facilitate  the  sale  of  drinks  at  the  latter  place, 
and  was  presented  with  a  bill  for  alterations  made  in  the 
College  Inn  building  in  1906  and  1907  by  the  hotel  company 
to  the  amount  of  $24,747.11,  without  any  action  taken  by 
the  White  City  Company  authorizing  such  alterations,  the 
bill  being  presented  in  the  same  manner  that  the  hotel  com- 
pany and  Joseph  Beifeld  were  in  the  habit  of  presenting 
other  bills  against  the  White  City  Company  for  entry  on  its 
books  as  a  charge  against  it,  but  it  was  not  passed  upon  by 
the  officers  of  the  White  City  Company  or  allowed  because 
of  the  suit  threatened  by  plaintiff  in  error.  A  rebate  of 
$2000  was  allowed  to  the  hotel  company  on  account  of  the 
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electric  lights  used  in  the  College  Inn  building,  no  rebate  of 
any  such  character  being  allowed  to  any  other  concession- 
aire on  the  premises,  and  also  the  sum  of  fifty  cents  per 
week  on  all  cash  registers  used  by  the  hotel  company  and 
the  Midland  Machine  Company,  which  latter  was  controlled 
by  Aaron  J.  Jones.  The  commissions  on  champagnes  un- 
der contract  "A"  were  changed  from  twenty-five  per  cent 
to  ten  per  cent,  and  no  credit  was  allowed  for  the  cham- 
pagne that  was  served  at  banquets.  No  commissions  were 
paid  on  milk  sold  by  the  glass,  or  on  milk  sold  with  sand- 
wiches on  Saturdays  and  Sundays  from  a  booth  known  as 
the  Wooden  Cow.  During  the  season  of  1905  the  hotel 
company  sold  orangeade  and  water  to  the  amount  of 
$639.19,  and  ice  cream  and  ice  cream  cones  and  ice  cream 
soda  water  at  various  places  on  the  grounds  other  than 
at  the  College  Inn  building,  on  which  no  commissions  were 
paid  to  the  White  City  Company  after  the  first  five  weeks 
of  the  park  season.  Confetti  also  was  sold  by  the  hotel 
company  throughout  the  premises  during  the  latter  part 
of  the  seasons  of  1905  and  1906  and  no  commissions  were 
paid  on  the  same  to  the  White  City  Company.  It  fur- 
ther appears  that  since  January,  1907,  the  hotel  company 
has  occupied  space  under  the  ball  room  as  a  dairy  lunch 
room,  for  which  the  White  City  Company  receives  nothing 
by  way  of  rent.  This  ball  room  is  located  on  property  out- 
side of  the  restaurant  concession  and  its  annual  rental  value 
is  estimated  at  $2500.  During  the  years  1905,  1906  and 
1907  the  hotel  company  also  printed  advertisements  on  the 
menu  cards  used  in  the  College  Inn  and  on  musical  pro- 
grams used  on  the  plaza,  from  which  it  derived  a  revenue 
of  some  $14,765.90,  upon  which  no  commissions  were  paid 
to  the  White  City  Company,  which  published  a  magazine 
in  which  it  sold  advertising  space  but  was  unable  to  pro- 
cure the  advertisements  of  those  advertising  on  the  menu 
cards  and  musical  programs  by  reason  of  such  advertise- 
ments there.    One  of  the  concessionaires,  the  Chicago  Fire 
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Exhibition  Company,  having  a  capital  stock  of  $80,000, 
controlled  by  Morris  Beifeld,  in  which  the  wife  of  Joseph 
Beifeld  owns  $5000  and  plaintiff  in  error  $2000  of  the 
capital  stock,  is  indebted  to  the  White  City  Company  to  the 
amount  of  $4200  and  no  effort  was  made  to  collect  the 
same.  Joseph  Beifeld  caused  a  check  to  be  drawn  in  his 
favor  for  $550  for  interest  on  his  salary  of  $10,000  per 
year,  which  he  omitted  to  draw  during  the  first  eleven 
months  of  his  term  of  office,  there  being  no  agreement  to 
pay  mterest  on  such  account  and  no  request  made  on  the 
part  of  the  White  City  Company  that  he  should  not  draw 
his  salary  as  it  accrued.  It  further  appears  that  all  com- 
missions due  under  contract  "B"  were  not  paid  to  the  White 
City  Company  daily  in  cash,  as  provided  by  that  contract, 
but  were  credited  to  it  on  the  construction  account  under 
contract  "A,"  which  by  the  terms  of  the  contract  were  to  be 
paid  for  by  commissions  derived  under  that  contract.  The 
foregoing  are  the  principal  items  in  dispute  as  set  out  in  the 
bill  of  complaint. 

The  wrongs  complained  of  are  primarily  against  the 
corporation  and  ordinarily  it  would  be  the  proper  party  to 
bring  this  action.  For  this  reason  defendants  in  error  in- 
sist that  complainant  has  no  standing  in  a  court  of  equity. 
Their  contention  is  that  the  acts  complained  of  relate  to 
the  internal  management  and  affairs  of  the  corporation,  of 
which  a  court  of  equity  has  no  jurisdiction  in  the  absence 
of  fraud,  and  that  the  evidence  fails  to  show  fraud  on  the 
part  of  Joseph  Beifeld  and  the  hotel  company;  and  that,  in 
any  event,  before  plaintiff  in  error  can  institute  and  conduct 
this  suit  in  his  own  name  he  must  first  show  that  he  ex- 
hausted all  reasonable  means  within  his  reach  to  obtain  re- 
dress from  the  corporation  itself  for  the  grievances  of  which 
he  complains  or  show  such  a  state  of  facts  as  makes  it  clear 
that  a  demand  for  redress  of  the  grievances  complained  of 
would  have  been  futile,  and  that  the  evidence  in  this  case 
fails  to  show  either  such  demand,  or  that  such  demand,  if 
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made,  would  have  been  futile.  Plaintiff  in  error  insists  he 
has  met  these  requirements  of  the  law  by  his  evidence. 

The  evidence  shows  that  Joseph  Beifeld  is  the  president 
and  director  of  the  hotel  company,  and,  in  fact,  proprietor 
of  that  institution.  On  the  witness  stand  he  refused  to  dis- 
close the  extent  of  his  holdings  in  that  company.  He  also 
owns  or  controls  a  majority  of  the  stock  of  the  White  City 
Company,  and  thereby  is  enabled  to  control  the  election  of 
its  directors  and  their  actions  after  being  elected.  That  he 
has  done  so  in  this  instance  there  can  be  but  little  doubt 
under  the  facts  and  circumstances  disclosed  by  the  record. 
Whenever  differences  of  opinion  arose  in  regard  to  the  mat- 
ters involved,  the  majority  of  the  directors  of  the  White 
City  Company  adopted  his  views,  and  as  a  party  to  this 
suit  the  White  City  Company  itself  has  taken  only  a  passive 
interest  in  the  proceeding,  although  it  is  one  brought  for  its 
particular  benefit  and  for  the  purpose  of  procuring  the  con- 
struction of  contracts  in  which  it  is  vitally  interested.  Un- 
der these  circumstances  there  can  be  but  little  question  but 
that  had  a  demand  been  made  upon  it  the  request  would 
have  been  refused,  or  if  granted  and  a  suit  instituted  the 
same  would  have  been  under  the  direction  and  control  of  a 
board  of  directors  favorably  inclined  to  Beifeld,  controlled 
by  him  and  disposed  to  accede  to  his  wishes  in  the  matter. 
That  a  suit  of  that  character  would  not  afford  to  the  ag- 
grieved minority  stockholders  the  measure  of  relief  contem- 
plated by  suits  of  this  character  seems  clear. 

Joseph  Beifeld,  through  his  ownership  of  a  majority  of 
the  stock  in  the  hotel  company  and  the  White  City  Com- 
pany, in  effect  controls  both  corporations  and  is  able  to 
dictate  the  policy  and  control  the  action  of  each  corporation 
for  the  benefit  of  the  one  or  the  other  corporation,  as  he 
sees  fit  or  as  may  best  further  his  personal  interests.  His 
power  of  control  and  direction  of  the  action  of  the  two 
corporations  places  him,  in  effect,  in  the  shoes  of  each  cor- 
poration and  gives  him  the  power  to  dictate  the  exercise  of 
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all  of  the  powers  which  both  corporations  could  exercise. 
The  situation  presented  is  no  different,  except  in  form,  from 
that  where  one  corporation  owns  a  majority  of  the  stock  of 
another.  The  White  City  Company,  therefore,  by  reason  of 
Beifeld's  ownership  of  a  majority  of  its  capital  stock,  is 
as  completely  under  the  domination  and  control  of  the  hotel 
company  as  if  the  majority  of  its  stock  were,  in  fact,  owned 
and  controlled  by  the  latter  company.  Under  these  circum- 
stances we  think  a  court  of  chancery  properly  took  jurisdic- 
tion of  this  suit.  The  rule  is  well  settled  that  where  one 
corporation  owns  a  majority  of  the  capital  stock  of  another, 
so  that  it  controls  the  latter  corporation,  or  where  one  or 
more  individuals  own  a  majority  of  the  capital  stock  in  two 
or  more  corporations  and  manipulate  the  affairs  of  one  for 
their  benefit  and  to  the  injury  of  the  minority  stockholders 
in  the  other  corporation,  a  court  of  equity  will  intervene, 
at  the  instance  of  the  minority  stockholders  in  the  latter  cor- 
poration, to  protect  their  interests  in  the  premises.  2  Cook 
on  Corporations,  (6th  ed.)  sec.  662;  10  Cyc.  979;  Hale 
on  Corporations,  sec.  123;  Gihiian,  Clinton  and  Springfield 
Railroad  Co,  v.  Kelly,  yy  111.  426;  Klein  v.  Independent 
Breiving  Ass'n,  231  id.  594;  Green  v.  Hedenberg,  159  id. 
489;  City  of  Chicago  v.  Cameron,  120  id.  447. 

That  in  many  instances  improper  charges  were  made 
against  the  White  City  Company  and  commissions  not  paid 
to  it  which  it  was  entitled  to,  and  charges  paid  for  which 
it  was  not  liable  to  Joseph  Beifeld  or  the  hotel  company, 
on  his  order  or  with  his  knowledge,  cannot  be  seriously 
questioned.  Several  such  items  wrongfully  charged  against 
the  White  City  Company  are  shown  by  the  record,  amount- 
ing in  the  aggregate  to  $7587.29,  which  were  either  admit- 
ted on  the  trial  or  disallowed  by  the  court  and  their  dis- 
allowance acquiesced  in  by  defendants  in  error.  In  other 
instances  Beifeld  has  vigorously  resisted  crediting  the  White 
City  Company  with  items  for  which  it  should  have  received 
credit,  so  that,  considering  all  the  facts  and  circumstances 
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disclosed  by  the  record,  we  think  the  court  did  not  err  in 
holding  that  plaintiff  in  error  has  a  right  to  bring  this  suit 
in  behalf  of  himself  and  other  stockholders  without  first 
making  a  demand  upon  the  corporation  and  its  officers  and 
directors  for  redress  of  the  grievances  of  which  he  com- 
plains in  his  bill. 

It  now  remains  to  consider  the  several  items  in  respect 
to  which  there  is  still  a  controversy  between  the  parties. 
This  involves  a  construction  of  contracts  "A"  and  "B,"  and 
a  determination  (i)  of  items  properly  chargeable  to  the 
White  City  Company  on  the  construction  account,  and  (2) 
those  on  which  it  should  be  paid  a  commission  under  the 
concession  contracts. 

Among  the  first  items  complained  of  is  the  cost  of  bar 
fixtures,  refrigerator,  filter,  motor,  belting,  cooking  range 
and  kitchen  utensils,  awnings,  and  like  articles,  for  which 
the  White  City  Company  was  charged  as  a  part  of  the 
cost  of  the  construction  of  the  Casino  under  contract  "A." 
The  plaintiff  in  error  contends  that  these  items  are  not  ap- 
purtenances or  fixtures  of  a  permanent  character  attached 
to  the  building,  under  the  rule  of  law  ordinarily  applicable 
between  landlord  and  tenant ;  also  that  the  evidence  shows 
they  could  easily  be  removed  by  the  hotel  company,  that  it 
exercised  ownership  over  them,  and  that  they  are,  in  fact, 
trade  fixtures,  which  cannot  properly  be  regarded  as  the 
property  of  the  White  City  Company,  as  owner  of  the  build- 
ing. Defendants  in  error,  while  they  admit  the  rule  of  law, 
insist  that  it  was  the  intention  of  the  parties,  as  shown  by 
the  contract,  that  the  building  should  be  so  equipped  that 
the  hotel  company  might  enter  and  carry  on  a  restaurant 
and  saloon  therein  without  furnishing  anything  other  than 
movable  fixtures,  such  as  tables,  chairs,  linen,  silver,  table- 
ware and  kitchen  utensils.  This  contention  is  based  upon 
the  following  language  of  the  fifth  paragraph  of  the  con- 
tract, and  upon  the  fact,  as  they  insist,  that  the  Wliite  City 
Company  occupies  the  same  position  as  the  owner  of  prop- 
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erty  who  has  constructed  a  building  and  placed  such  fixtures 
and  appurtenances  therein  for  his  own  use :  "For  the  pur- 
pose of  determining  the  cost  of  the  buildings,  concessionaire 
to  furnish,  as  soon  after  the  completion  of  the  same,  full 
statement  of  cost,  together  with  amounts  expended  by  him 
for  all  appurtenances  and  fixtures  of  a  permanent  character 
attached  to  said  building  or  buildings,  all  of  which  shall  be 
considered  as  a  portion  of  the  cost  of  said  building  or  build- 
ings. In  determining  the  cost  of  the  same  no  account  shall 
be  taken  of  movable  fixtures,  such  as  tables  and  chairs,  nor 
of  any  linen,  silver  or  tableware  or  kitchen  utensils." 

As  we  read  the  contract  it  does  not  lay  down  a  different 
rule  from  that  contended  for  by  plaintiff  in  error  or  show 
an  intention  to  ignore  the  rule  of  law  ordinarily  applicable 
where  the  relation  of  landlord  and  tenant  exists.  While  it 
is  stated  that  such  movable  fixtures  as  tables  and  chairs, 
linen,  silver,  tableware  and  kitchen  utensils  are  not  to  be 
considered  in  determining  the  cost  of  the  building,  it  is  also 
stated  that  nothing  but  "appurtenances  and  fixtures  of  a 
permanent  character  attached  to  the  building"  shall  be  con- 
sidered as  a  part  of  the  cost  of  its  construction.  The  con- 
tract, therefore,  is  merely  declaratory  of  the  law  on  this 
subject,  and  the  items  properly  chargeable  thereunder  must 
be  determined  in  accordance  with  the  well  established  rule 
of  law  where  the  relation  of  landlord  and  tenant  exists.  On 
the  hearing  before  the  court  plaintiff  in  error  introduced 
considerable  evidence  bearing  on  the  question  as  to  whether 
or  not  these  items  charged  against  the  White  City  Company 
are  of  a  permanent  character  within  the  rule  above  an- 
nounced, but  the  court  held  such  evidence  immaterial,  so 
that  it  was  not,  perhaps,  as  vigorously  contested  in  the  court 
below  by  defendants  in  error  as  it  might  otherwise  have 
been  but  for  such  holding,  for  which  reason  we  think  this 
question  should  be  left  open  for  the  taking  of  further  evi- 
dence under  the  rule  of  law  above  announced.  In  most  in- 
stances the  items  under  consideration  are  but  trade  fixtures, 

275  -  39 


610  Merle  v.  Beifeld.  [275  DL 

and  of  such  a  character  that,  even  though  attached  to  the 
building,  they  remain  the  property  of  the  lessee  and  remov- 
able as  such.  Upon  a  consideration  of  the  evidence  now 
in  the  record  we  are  inclined  to  hold  that  none  of  the  items 
allowed  under  this  head  are  appurtenances  or  fixtures  of  a 
permanent  character  attached  to  the  building  so  as  to  be 
chargeable  as  such  against  the  White  City  Company. 

Other  items  claimed  to  have  been  improperly  charged  to 
the  White  City  Company  are  the  Terrace  Tavern  building, 
extra  booths,  (being  booths  other  than  those  provided  for 
in  contract  "B,")  a  band  stand,  and  a  tunnel  from  the  Col- 
lege Inn  building  leading  to  the  Sand  stand.  The  Terrace 
Tavern  was  not  built  on  the  space  granted  to  the  hotel  com- 
pany in  contract  "A"  but  was  located  at  a  considerable  dis- 
tance from  the  College  Inn  building,  on  the  premises  of  the 
White  City  Company.  It  was  used  by  the  hotel  company 
as  a  place  wherein  to  serve  ice  cream,  ice  cream  soda  and 
other  soft  drinks.  It  neither  paid  to  the  White  City  Com- 
pany any  rent  for  the  space  occupied  nor  commissions  in 
lieu  of  rent  for  the  use  of  the  space.  The  evidence  shows 
that  while  no  written  agreement  was  made  and  no  formal 
action  taken  by  the  directors  of  the  White  City  Company 
in  the  matter,  Howse  and  Joseph  Beifeld  agreed  informally 
that  the  hotel  company  should  construct  the  Terrace  Tavern 
building,  and  the  same  was  constructed  by  the  hotel  com- 
pany and  the  cost  of  construction  charged  to  the  White 
City  Company.  Howse  was  a  man  of  extensive  experience 
in  the  amusement  park  business  and  had  the  active  charge 
and  management  of  the  building  of  the  White  City.  He 
also  supervised  the  letting  of  most  of  the  concessions,  and 
in  most  instances  determined  the  rate  of  commissions  the 
concessionaires  should  pay.  The  evidence  further  shows 
that  Howse,  Beifeld  and  Jones  composed  the  executive  com- 
mittee created  by  the  board  of  directors  of  the  White  City 
-Company,  which  executive  committee  was  vested  with  au- 
thority by  the  board  of  directors  to  perform  any  and  all 
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acts  in  their  judgment  necessary  to  be  done  in  the  interim 
of  the  regular  meetings  of  the  board ;  that  frequently  infor- 
mal meetings  of  this  committee  and  meetings  of  other  di- 
rectors were  held,  at  which  matters  pertaining  to  the  White 
City  Company  and  its  affairs  were  discussed  and  measures 
decided  upon  and  carried  out  without  any  record  of  such 
meetings  being  made  or  kept  in  the  corporate  records ;  that 
at  such  times  matters  were  usually  discussed  on  their  merits, 
and  the  views  of  Howse  were  frequently  adopted  because 
of  his  experience  in  the  amusement  park  business.  There 
is  evidence  also  tending  to  show  that  the  Terrace  Tavern 
was  erected  at  the  place  it  was  situated  at  his  suggestion,  as 
it  offered  a  desirable  location  for  supplying  the  public  with 
eating  and  drinking  facilities,  and  no  other  buildings  in  that 
part  of  the  park  were  devoted  to  that  purpose.  It  further 
appears  that  with  the  exception  of  the  College  Inn  building 
the  buildings  in  which  the  other  concessions  were  carried  on 
were  constructed  by  the  White  City  Company.  Under  the 
evidence  the  Terrace  Tavern  was  an  improvement  which 
might  properly  have  been  constructed  by  the  White  City 
Company  without  any  formal  action  by  its  board  of  direct- 
ors. The  cost  of  its  construction  and  subsequent  removal 
was  therefore  properly  charged  to  the  White  City  Company. 
We  are  also  of  the  opinion  that  it  was  not  included  within 
the  provisions  of  the  contract  with  the  hotel  company,  and 
that  the  latter  should  pay  a  reasonable  rental  or  commission 
such  as  other  concessionaires  would  have  paid  for  it  use. 
The  same  reasoning  applies  also  to  the  extra  booths  claimed 
to  have  been  constructed  at  the  expense  of  the  White  City 
Company  without  formal  authority.  The  decree  of  the 
lower  court  charging  these  items  to  the  White  City  Com- 
pany will  therefore  be  affirmed.  As  to  the  items  aggregat- 
ing $355.92  in  the  Terrace  Tavern  bill,  including  a  $250 
charge  for  a  platform  for  a  merry-go-round,  defendants  in 
error  do  not  contest  the  impropriety  of  these  charges  and 
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make  no  objection  to  the  ruling  of  the  master  in  disallowing 
them.    They  require  no  further  consideration. 

Other  items  complained  of  are  $2000  for  the  cost  of 
the  construction  of  a  band  stand  in  the  plaza  and  $3000 
for  the  construction  of  a  tunnel  leading  from  it  to  the  Col- 
lege Inn  building.  The  object  of  this  tunnel  was  to  facili- 
tate the  sale  of  drinks  at  the  former  place.  The  band  stand 
item  was  not  passed  upon  by  the  master  because  the  expen- 
diture was  made  after  the  filing  of  the  bill  and  he  was  of 
the  opinion  it  was  not  properly  before  him.  As  we  are  of 
the  opinion  that  it  would  be  one  of  the  contested  items  upon 
a  re-reference  and  further  hearing  in  the  cause,  we  think  it 
proper  to  consider  it  at  this  time.  That  it  would  have  been 
proper  for  the  White  City  Company  to  have  constructed  a 
band  stand  in  which  it  might  furnish  music  for  the  general 
amusement  of  the  patrons  seems  to  us  cannot  be  questioned. 
If  so,  its  construction  was  properly  charged  to  the  White 
City  Company.  As  to  the  charge  for  the  tunnel,  its  object 
was  to  facilitate  the  sale  of  drinks  at  the  band  stand,  from 
which  the  White  City  Company  derived  a  commission  from 
the  hotel  company.  It  was  apparently  as  much  for  the  bene- 
fit of  the  White  City  Company  as  the  hotel  company.  That 
the  officers  of  the  White  City  Company  had  the  power  and 
authority  to  construct  such  additional  buildings  and  con- 
veniences as  it  deemed  proper  for  the  convenience  of  its 
patrons  and  the  supplying  of  their  wants  seems  to  us  be- 
yond question.  That  subsequent  events  may  have  demon- 
strated that  such  expenditure  was  unwise,  in  that  the  money 
used  for  such  purpose  might  better  have  been  devoted  to 
some  other  purpose,  does  not  militate  against  the  propriety 
of  such  charge  or  the  authority  of  its  officers  to  make  such 
expenditure  in  the  first  instance  or  their  good  faith  in  mak- 
ing the  same.  Tested  by  the  same  rule  applied  to  the  items 
of  the  Terrace  Tavern  and  extra  booths,  we  think  these 
items  were  proper  charges  against  the  White  City  Company. 
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Another  item  complained  of  is  the  allowance  of  a  sal- 
ary of  $ioo  per  week  to  Morris  Beifeld  as  superintendent 
of  construction  of  the  College  Inn  building,  which  is  claimed 
to  have  been  from  $65  to  $70  per  week  in  excess  of  that 
usually  paid  for  such  services;  an  item  of  $550  to  Joseph 
Beifeld  as  interest  on  his  salary  which  he  neglected  to  draw 
during  the  first  eleven  months  of  his  term  as  president  of 
the  company;  an  item  of  $546  in  1905  and  of  $600  in 
1907  for  painting  the  chairs  and  tables  used  in  the  College 
Inn  building;  and  an  item  of  $40.95  claimed  to  have  been 
paid  out  by  the  hotel  company  to  its  patrons  by  way  of 
damages  to  their  clothing  from  soft  paint  on  these  chairs 
and  tables.  While  the  salary  paid  to  Morris  Beifeld  seems 
high  under  what  the  evidence  shows  was  usually  paid  for 
such  services,  still  there  is  nothing  in  the  evidence  to  show 
the  exact  nature  of  the  work  performed  by  him  in  that 
capacity  or  that  the  salary  paid  him  for  such  work  was 
grossly  excessive  for  the  character  of  the  work  performed 
by  him  and  his  experience  in  work  of  that  nature.  While 
it  is  true  that  he  was  at  first  paid  a  salary  of  but  $25  per 
week,  which  was  soon  raised  to  $100  per  week,  there  is 
nothing  in  the  evidence  to  show  that  such  increase  in  salary 
was  not  based  upon  the  actual  value  of  his  services  rendered 
in  such  capacity  or  that  there  was  any  fraud  in  so  doing. 
The  evidence  does  show  that  he  came  from  New  York  City 
for  the  purpose  of  doing  this  particular  work.  It  not  in- 
frequently happens  that  one  or  more  men  are  employed  at 
salaries  largely  in  excess  of  those  usually  paid  for  work  of 
like  character,  and  that  the  transaction  is  not  only  unques- 
tioned, but  is,  on  the  other  hand,  deemed  a  profitable  one 
under  the  circumstances.  In  the  present  state  of  the  record 
we  are  unable  to  say  that  the  price  paid  to  Morris  Beifeld 
was  so  grossly  excessive,  under  the  circumstances,  as  to  in- 
dicate that  in  giving  him  this  increase  in  salary  the  directors 
and  officers  of  the  White  City  Company  were  actuated  by 
fraud,  and  in  the  absence  of  such  showing,  the  contract  be- 
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ing  one  within  the  discretion  of  its  officers  and  which  they 
had  a  right  to  make,  we  hold  there  was  no  impropriety  in 
making  such  charge  against  the  White  City  Company.  As 
to  the  interest  allowed  to  Joseph  Beifeld  on  his  salary  as 
president  of  the  White  City  Company,  the  evidence  shows 
that  a  salary  of  $10,000  per  year  was  voted  to  him  for  the 
year  1906,  to  be  paid,  if  desired,  in  monthly  installments, 
and  that  his  salary  was  not  drawn  until  November  i,  1907, 
and  that  at  his  own  direction  he  was  allowed  interest  upon 
the  same  for  eleven  months  at  the  rate  of  six  per  cent  per 
annum.  The  evidence  fails  to  show  any  contract  for  the 
payment  of  interest  or  that  his  salary  was  withheld  by  the 
company,  or,  in  fact,  that  he  was  even  requested  not  to  draw 
his  salary  in  monthly  installments  if  he  saw  fit.  His  action 
in  the  premises  was  purely  voluntary  and  created  no  obliga- 
tion upon  the  part  of  the  White  City  Company  to  pay  him 
interest  on  such  salary.  The  item  was  improperly  charged 
against  the  White  City  Company  and  should  have  been  dis- 
allowed. As  to  the  items  of  painting  chairs  and  tables  in 
the  White  City  and  damages  to  clothing  from  such  paint, 
those  articles  constituted  a  part  of  the  movable  fixtures  of 
the  College  Inn,  which  under  the  provisions  of  contract  "A" 
were  unquestionably  the  property  of  the  hotel  company,  and 
as  such  it  should  have  borne  these  charges. 

Other  items  complained  of  are  the  allowance  of  a  rebate 
to  the  hotel  company  of  $2000  on  its  electric  light  bill  and 
of  fifty  cents  per  week  on  cash  registers.  Similar  rebates 
were  not  allowed  to  other  concessionaires  except  the  Mid- 
land Machine  Company,  in  which  Jones  was  interested, 
which  also  was  allowed  a  rebate  of  fifty  cents  per  week  on 
the  cash  registers  used  by  it.  The  only  reason  urged  for 
the  allowance  of  the  electric  light  rebate  is  that  the  light 
at  the  College  Inn  helped  to  light  the  White  City  grounds. 
The  same  would  be  true  as  to  every  other  concession  which 
used  lights.  The  contract  with  the  hotel  company  specific- 
ally provided  that  the  White  City  Company  should  furnish 
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it  with  "sufficient  electric  light  to  properly  light  the  build- 
ings and  grounds''  at  a  profit  of  one-half  cent  per  kilowat 
to  the  White  City  Company,  and  we  find  nothing  in  the 
evidence  to  warrant  a  deviation  from  such  contract.  As  to 
the  rebate  on  cash  registers,  we  find  nothing  in  the  evidence 
to  warrant  that  either,  and  neither  item  should  have  been 
allowed  as  a  credit  to  the  hotel  company. 

It  further  appears  that  during  the  seasons  of  1906  and 
1907  alterations  were  made  in  the  College  Inn  building  to 
the  amount  of  $24,747  or  more.  The  alterations  were  not 
in  the  nature  of  repairs.  When  the  matter  first  came  up, 
plaintiff  in  error  protested  against  it  and  threatened  to  en- 
join payment  of  the  bill  if  made  at  the  expense  of  the 
White  City  Company.  Thereupon  it  was  agreed  such  ex- 
pense should  be  borne  by  the  hotel  company.  A  bill  for 
the  same  was,  however,  presented  to  the  White  City  Com- 
pany in  the  same  manner  as  other  bills  were  presented  by 
the  hotel  company  and  Beifeld,  as  a  charge  against  the 
White  City  Company.  Before  this  charge  was  passed  upon 
this  action  was  instituted,  and  it  was  conceded  on  the  hear- 
ing that  such  item  was  not  properly  chargeable  against  the 
White  City  Company.  The  item  therefore  requires  no  fur- 
ther consideration  here,  other  than  to  mention  it  as  one 
of  the  items  over  which  this  controversy  arose  and  which 
both  Beifeld  and  the  hotel  company  insisted  in  their  answers 
should  be  charged  to  the  White  City  Company. 

It  remains  to  consider  the  items  for  which  the  plaintiff 
in  error  claims  the  White  City  Company  did  not  receive 
proper  credits  from  the  hotel  company.  This  involves  a 
construction  of  contract  "A"  and  the  extent  of  the  privi- 
leges granted  by  that  contract,  as  well  as  the  items  for 
which  the  White  City  Company  should  be  paid  a  commis- 
sion under  such  contract. 

Plaintiff  in  error  contends  that  while  the  contract  grants 
the  hotel  company  the  exclusive  right  of  sale  of  the  com- 
jnodities  properly  coming  within  the  terms  of  the  contract^ 
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the  exercise  of  the  rights  and  privileges  granted  is  limited 
to  the  space  mentioned  in  that  contract.  Defendants  in  er- 
ror contend  that  the  hotel  company  may  exercise  its  rights, 
under  such  contract,  at  any  place  on  the  premises  of  the 
White  City  Company.  We  think  the  construction  contended 
for  by  plaintiff  in  error  is  the  proper  one.  While  the  con- 
tract grants  to  the  hotel  company  the  "exclusive  right  of 
sale"  of  the  articles  mentioned  therein,  it  also  fixes  and  de- 
fines the  space  upon  which  such  right  may  be  exercised  as 
a  "space  approximately  lOO  by  200  feet  on  the  east  side  of 
said  grounds  so  leased  to  said  company  and  at  the  north 
end  thereof,  the  exact  space  being  shown  and  designated  on 
the  general  ground  plans  drawn  by  Edward  C.  Boyce  and 
heretofore  adopted  by  said  company  [the  White  City  Com- 
pany] and  initialed  by  said  Joseph  Beifeld,  as  president  of 
said  company."  In  this  respect  the  terms  of  the  contract 
are  similar  to  those  in  contracts  made  with  other  conces- 
sionaires, such  as  those  with  Morris  Beifeld  for  a  reproduc- 
tion of  the  Chicago  Fire,  the  Mystic  Maze  and  Pharaoh's 
Daughter.  The  Chicago  Fire  concession  contract  describes 
the  space  to  be  used  as  a  "space  leased  100  by  100  feet  at 
the  north  end  of  the  White  City,  with  entrance ;"  the  Mys- 
tic Maze  as  "the  space  occupied  during  the  season  of  1906 
by  the  show  known  as  Jeweli  Manikins;"  the  Pharaoh's 
Daughter  as  "the  space  to  be  used  being  the  space  occupied 
during  the  season  of  1905  and  1906  for  the  Johnstown 
Flood."  That  the  privileges  granted  by  the  latter  conces- 
sion contracts  are  confined  to  the  space  specified  in  the  con- 
tracts we  believe  cannot  be  seriously  questioned.  If  so,  why 
does  not  the  same  rule  apply  to  the  hotel  company  contract  ? 
The  language  of  the  contracts  in  this  respect  is  similar,  and 
we  find  no  other  language  in  contract  "A"  which  would 
warrant  us  in  placing  any  different  construction  upon  such 
language  in  that  contract  and  similar  language  used  in  the 
other  concession  contracts.  Its  language  is  equally  as  spe- 
cific as  that  of  the  other  concession  contracts,  as,  after  de- 
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scribing  the  land  leased,  it  further  states  the  "exact  space" 
is  shown  on  the  ground  plans  of  the  company.  That  space, 
as  we  understand  the  record,  is  the  space  now  occupied  by 
the  College  Inn  building.  Under  such  circumstances  we  can 
hardly  construe  the  words  "exact  space"  as  meaning  any- 
where on  the  White  City  Company's  premises,  and  we  do 
not  so  construe  the  words. 

Complaint  is  further  made  that  no  commissions  were 
paid  on  wines  served  at  the  banquets;  on  milk  sold  by  the 
glass  when  not  served  as  a  part  of  a  meal ;  on  ice  cream, 
ice  cream  cones,  soda  water,  orangeade  and  a  soft  drink 
known  as  "natural  ozone;"  on  confetti;  and  on  candy 
called  "fluff-fluff,"  sold  on  the  premises  by  the  hotel  com- 
pany. As  to  the  wines,  during  the  season  of  1905  a  number 
of  banquets  were  held  at  the  White  City  at  which  wine  was 
served  as  part  of  a  meal,  on  which  no  commissions  were 
paid  by  the  hotel  company.  At  the  subsequent  banquets 
held  during  the  years  1906  and  1907  the  White  City  Com- 
pany was  credited  with  a  commission  of  ten  per  cent  of  the 
cost  price  of  the  wines  served  at  such  banquets.  Plaintiff 
in  error  contends  the  contract  price  of  twenty-five  per  cent 
of  the  gross  receipts  from  all  drinks  should  govern  on  all 
wines  served,  either  as  a  part  of  a  meal  or  otherwise.  De- 
fendants in  error  contend  that  banquets  were  often  served 
at  a  very  low  price  for  advertising  purposes ;  that  there  was 
no  profit  in  such  banquets,  and  therefore  the  hotel  company 
should  not  be  required  to  pay  any  commissions  on  wines 
served  at  such  banquets  during  the  year  1905 ;  and  further, 
that  a  modification  was  made  of  the  contract  by  which  the 
hotel  company  was  only  required  to  pay  a  commission  of 
ten  per  cent  on  the  sale  of  all  wines  instead  of  twenty-five 
per  cent,  as  originally  provided  in  the  contract.  No  provi- 
sion was  made  in  the  contract  exempting  wines  or  other 
drinks  served  at  banquets  from  the  provisions  of  the  con- 
tract. Neither  is  it  claimed  that  any  modification  of  the 
contract,  based  upon  a  valuable  consideration,  was  subse- 


618  Merle  v.  Beifeld.  [27S  DL 

quently  made.  In  the  absence  of  such  showing  the  contract 
as  originally  made  must  govern.  For  this  reason  we  are 
of  the  opinion  that  the  White  City  Company  should  be  al- 
lowed the  commissions  provided  in  the  contract  on  all  sales 
of  liquorSy  including  those  served  at  banquets. 

As  to  the  claimed  modification  of  the  contract,  defend- 
ants in  error  do  not  contend  but  that  champagne  and  wines 
were  included  within  the  provisions  of  the  contract  as  origi- 
nally drawn,  nor  do  they  claim  that  any  fraud  or  imposition 
was  practiced  upon  the  hotel  company  in  the  making  of  the 
contract  or  that  it  was  not  fairly  made  and  entered  into  be- 
tween the  parties.  The  only  claim  advanced  is  that  the  hotel 
company  made  a  mistake  in  agreeing  to  pay  such  a  high 
rate  of  commissions  for  the  privilege  granted.  The  same 
argument  would  probably  be  advanced  by  every  concession- 
aire if  by  so  doing  he  could  have  his  rate  of  commissions 
reduced.  Such  an  argument  does  not  commend  itself  to 
this  court  as  good  ground  for  altering  a  contract  fairly 
made  and  entered  into,  in  the  absence  of  fraud  or  imposi- 
tion in  the  making  of  the  contract.  There  is  no  record  evi- 
dence of  any  such  change  in  the  contract,  and  there  is  a 
very  serious  dispute  in  the  evidence  as  to  whether  such  mat- 
ter was  ever  taken  up  with  the  board  of  directors  and  con- 
sidered by  them,  either  formally  or  informally.  In  view  of 
the  fact  that  Beifeld  practically  owned  and  controlled  both 
corporations ;  that  the  contract  as  originally  made  seems  to 
have  been  fairly  made,  and  there  is  no  evidence  in  the  rec- 
ord to  show  that  any  mistake  was  made  in  the  contract  ex- 
cept that  it  is  now  claimed  the  hotel  company  is  paying  a 
higher  rate  of  commissions  on  such  commodities  than  it 
should  have  been  required  to  pay,  or  that  any  fraud  or  im- 
position was  practiced  upon  it  in  making  such  contract,  and 
no  affirmative  relief  is  sought  by  it  in  that  respect  from 
the  White  City  Company  by  a  cross-bill,  we  hold  that  the 
hotel  company  should  pay  the  White  City  Company  the 
commissions  at  the  rate  of  twenty-five  per  cent  upon  the 
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gross  receipts  of  all  such  wines  sold  on  the  premises  while 
contract  "A"  is  in  force  between  the  parties. 

As  to  the  milk  sold  by  the  glass  on  which  no  commis- 
sions were  paid,  besides  what  was  sold  in  the  College  Inn 
building,  the  hotel  company  sold  milk  by  the  glass  during 
the  years  1906  and  1907  at  a  booth  known  as  the  Wooden 
Cow,  on  space  not  covered  by  the  grant  in  contract  "A." 
This  milk  was  not  sold  as  a  part  of  a  meal  or  with  other 
eatables  except  on  Saturdays  and  Sundays,  when  it  was 
served  with  sandwiches  sold  at  the  same  booth  a  short  dis- 
tance from  where  the  milk  was  sold.  Defendants  in  error 
contend  the  milk  thus  sold  was  an  eatable  within  the  pro- 
visions of  contract  "A,"  and  therefore  exempt  from  pay- 
ment of  any  commissions  under  the  terms  of  that  contract. 
As  we  construe  the  contract  it  is  not  necessary  to  determine 
whether  or  not  the  milk  so  sold  is  an  eatable  within  the 
purview  of  such  contract,  for  the  reason  it  was  sold  at  a 
different  place  from  that  granted  by  the  provisions  of  such 
contract  and  in  a  booth  constructed  and  furnished  by  the 
White  City  Company,  for  which  it  was  entitled  to  receive 
a  reasonable  rent  or  commissions  on  sales  made  therein  in 
lieu  of  such  rent.  The  trial  and  Appellate  Courts  both  held 
that  the  hotel  company  should  pay  a  commission  of  twenty- 
five  per  cent  on  all  sales  made  at  such  place  except  where 
the  milk  was  sold  with  sandwiches.  We  think,  in  view  of 
the  fact  that  the  hotel  company  had  no  right,  by  virtue  of 
its  contract,  to  sell  eatables  at  such  place  without  paying  a 
reasonable  rental  for  the  space  occupied  for  such  purpose, 
that  it  should  have  been  required  to  pay  a  commission  of 
twenty-five  per  cent  on  all  milk  sales  made  at  such  booth. 

As  to  water,  orangeade,  natural  ozone  and  sundry  candy 
sales,  such  as  fluff-fluff,  we  think  those  articles  are  fully 
covered  by  the  provisions  of  contracts  "A"  and  **B"  that  the 
hotel  company  should  be  required  to  account  to  the  White 
City  Company  for  its  commissions  on  such  sales.  Con- 
tract "A"  covers  the  sale  of  soft  drinks  and  fixes  a  rate 
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of  commissions  to  be  paid  thereon,  and  contract  "B"  for 
that  of  the  candy. 

The  confetti  sold  during  the  last  few  days  of  the  seasons 
of  1905  and  1906  was  not  covered  by  the  terms  of  any  con- 
tract. The  hotel  company  has  voluntarily  credited  to  the 
White  City  Company  a  commission  of  twenty-five  per  cent 
of  the  gross  receipts  from  such  sales.  The  plaintiff  in  error 
contends  that  that  was  not  a  reasonable  commission.  The 
evidence  shows  that  by  the  terms  of  most  contracts  with 
concessionaires  they  were  only  required  to  pay  a  commis- 
sion of  twenty-five  per  cent  on  their  gross  receipts  for  the 
concessions  granted.  Since  1906  the  sale  of  confetti  has 
been  handled  by  the  White  City  Company.  Under  the  cir- 
cumstances we  think  the  twenty-five  per  cent  commission 
allowed  and  paid  by  the  hotel  company  to  the  White  City 
Company  is  sufficient,  but  that  it  should  have  been  paid  to 
the  White  City  Company  instead  of  credited  on  the  con- 
struction account. 

The  evidence  shows  that  during  the  seasons  of  1905, 
1906  and  1907  ice  cream  by  the  dish,  in  cones  and  in  ice 
cream  sodas  was  sold  by  the  hotel  company  at  various  places 
on  the  White  City  grounds  on  which  no  commissions  were 
paid  or  allowed  to  the  White  City  Company.  Defendants 
in  error  contend  that  ice  cream  in  these  various  forms  was 
an  eatable,  and  therefore  exempt  from  paying  any  commis- 
sions under  the  terms  of  contract  "A."  The  evidence  fur- 
ther shows  that  during  the  first  part  of  the  season  of  1905 
the  hotel  company  sub-let  the  privilege  of  selling  ice  cream 
in  its  various  forms,  other  than  in  the  College  Inn  building, 
to  other  parties,  from  whom  it  received  a  commission  of 
fifty  per  cent  on  the  gross  receipts  of  all  such  sales,  and 
that  it  credited  the  White  City  Company  with  one-half  of 
the  amount  received  from  such  sub-lessees.  The  evidence 
of  Howse  shows  that  ice  cream,  when  served  otherwise  than 
as  a  part  of  a  meal,  is  never  included  within  the  terms  of 
a  contract  granting  to  a  concessionaire  the  exclusive  right 
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of  the  sale  of  eatables  in  amusement  parks.  The  contract 
was  also  so  construed,  in  the  first  instance,  by  the  parties 
to  it.  In  construing  contracts  the  main  thing  is  to  ascertain 
and  give  effect  to  the  intention  of  the  parties.  This  inten- 
tion is  to  be  ascertained  from  the  language  of  the  contract 
itself  and  the  circumstances  and  surroundings  of  the  par- 
ties at  the  time  it  is  made.  In  case  of  doubt  as  to  the  mean- 
ing of  the  language  used,  the  contemporaneous  construction 
placed  upon  it  by  the  parties  is  entitled  to  great  weight.  It 
is  apparent  from  the  provisions  of  contract  "A"  that  from 
the  first  it  was  the  intention  of  the  parties  that  Beifeld  or 
the  hotel  company  should  have  the  exclusive  right  of  con- 
ducting a  restaurant  on  said  premises  and  selling  therein 
all  such  articles,  excepting  liquors  and  soft  drinks,  as  are 
usually  and  customarily  served  as  par.ts  of  a  meal,  without 
paying  any  commissions  on  such  sales  to  the  White  City 
Company.  This  was  one  of  the  things  which  induced  Bei- 
feld to  enter  into  the  White  City  project;  but  we  do  not 
think  it  was  the  intention  of  the  parties  that  he  might  ex- 
ercise that  privilege  wherever  he  chose  on  the  grounds  or 
at  any  other  place  than  that  mentioned  in  contract  "A,"  or 
that  it  was  the  intention  of  the  parties  that  sales  of  such 
articles  as  ice  cream  in  its  various  forms,  when  not  served 
as  part  of  a  meal  in  the  College  Inn  building,  should  be 
made  without  paying  a  commission  on  such  sales  to  the 
White  City  Company.  This  was  the  construction  placed  on 
the  contract  by  the  parties  themselves  when  these  articles 
were  sold  through  the  sub-lessees,  and,  we  think,  is  the 
proper  construction  of  the  contract.  We  are  therefore  of 
the  opinion  that  the  White  City  Company  should  have  been 
paid  a  commission  of  twenty-five  per  cent  upon  all  sales  of 
ice  cream,  in  its  various  forms,  on  the  grounds,  at  places 
other  than  the  College  Inn. 

Another  item  is  the  dairy  lunch.  Prior  to  the  year  1907 
a  lunch  was  served  in  what  was  known  as  the  balcony  of 
the  College  Inn  building.    In  January,  1907,  the  directors 
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adopted  a  resolution  granting  the  hotel  company  the  right 
to  use  space  under  the  ball  room  for  the  purpose  of  conduct- 
ing a  lunch  room.  The  resolution  made  no  provision  for  the 
pa)mient  of  rent  for  this  place.  Since  the  opening  of  the 
season  of  1907  the  hotel  company  has  conducted  a  lunch 
there  known  as  a  dairy  lunch,  but  has  paid  the  White  City 
Company  no  rent  for  the  use  of  this  space  or  commissions 
on  the  sales  made  thereat  in  lieu  of  rent.  The  evidence 
shows  a  fair  and  reasonable  rent  for  such  space  would  be 
from  $2000  to  $2500  per  year.  Defendants  in  error  con- 
tend that  the  conducting  of  a  dairy  lunch  by  the  hotel  com- 
pany was  within  the  purview  of  the  terms  of  contract  "A," 
and  therefore  it  was  not  required  to  pay  any  commissions 
upon  sales  of  such  lunches;  also  that  there  was  an  indirect 
benefit  to  the  White  City  Company  by  reason  of  its  furnish- 
ing the  patrons  with  a  quicker  and  cheaper  lunch  than  they 
could  otherwise  have  secured  at  the  College  Inn  building,  by 
reason  of  which  its  patronage  would  be  considerably  in- 
creased. While  this  may  all  be  true,  we  do  not  think  it  of- 
fers suflficient  ground  for  allowing  the  hotel  company  to  oc- 
cupy valuable  space  in  the  White  City  without  paying  any 
rent,  or  commissions  in  lieu  of  rent,  for  the  use  of  such 
space.  Every  amusement  added  to  the  park  might  be  said 
to  have  resulted  in  an  indirect  benefit  to  the  White  City  as 
tending  to  increase  its  patronage.  As  we  have  already  con- 
strued contract  "A,"  it  applied  merely  to  the  space  granted 
to  the  hotel  company  by  that  contract,  and  would  not,  and 
does  not,  cover  the  sale  of  eatables  at  other  places  on  the 
grounds  except  to  prohibit  other  persons  or  concessionaires 
from  making  such  sales  on  the  White  City  premises.  Where 
the  hotel  company  used  the  property  of  the  White  City  Com- 
pany in  making  such  sales  we  think  it  should  be  required  to 
account  to  the  White  City  Company  for  the  reasonable  ren- 
tal value  of  such  space  or  property  used  by  it,  based  on  the 
usual  and  customary  commissions  paid  for  such  privilege. 
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Complaint  is  also  made  that  no  commissions  were  paid 
for  the  advertisements  on  the  menu  cards  used  in  the  Col- 
lege Inn  and  on  musical  programs  distributed  at  the  plaza. 
The  advertising  on  menu  cards  and  musical  programs  was 
not  covered  by  the  express  terms  of  any  contract  between 
the  hotel  company  and  the  White  City  Company.  This 
much  is  admitted  in  the  answer  of  Joseph  Beifeld  and  the 
hotel  company.  It  further  appears  that  during  the  years 
1905,  1906  and  1907  the  hotel  company  derived  a  revenue 
of  something  like  $14,765  from  this  source.  During  the 
first  year  the  White  City  Company  published  a  magazine 
called  the  White  City  Magazine,  for  which  it  solicited  ad- 
vertisements from  the  various  business  houses  in  Chicago. 
This  magazine  was  conducted  at  a  loss  to  the  White  City 
Company.  Beifeld,  as  president  of  the  White  City  Com- 
pany, employed  the  solicitor  of  advertising  for  the  maga- 
zine and  instructed  him  not  to  call  upon  the  business  houses 
on  South  Water  street  from  whom  the  hotel  company  pur- 
chased supplies,  for  the  reason  that  he  wanted  those  houses 
to  place  their  advertisements  on  the  menu  cards  of  the  hotel 
company.  It  further  appears  that  several  business  houses 
which  had  taken  advertising  contracts  with  the  White  City 
Company's  magazine  canceled  their  advertisements  with  it 
for  the  reason  that  they  did  not  care  to  carry  advertisements 
in  both  the  White  City  Company's  magazine  and  on  the 
menu  cards  and  musical  programs.  The  menu  cards  were 
necessarily  furnished  by  the  hotel  company  and  were  an  ex- 
pense borne  by  it  in  connection  with  its  restaurant  and  eat- 
ing concessions.  Such  advertisements  as  it  was  able  to  get 
by  printing  the  same  on  the  menus  were  a  mere  incident,  for 
which  it  should  not  be  made  to  account  to  the  White  City 
Company.  The  musical  programs  contained  advertisements 
and  the  lists  of  the  selections  played  from  day  to  day  by 
the  band  employed  by  the  White  City  Company,  which  gave 
concerts  in  the  plaza  of  the  White  City.  If  the  advertising 
on  these  programs  was  of  value  the  White  City  Company 
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should  have  received  the  benefit  therefrom,  and  its  officers 
should  not  have  turned  over  such  a  valuable  concession  to 
the  hotel  company  for  nothing.  We  think  that  the  circuit 
court  and  Appellate  Court  rightly  held  that  the  White  City 
Company  was  entitled  to  twenty-five  per  cent  of  the  gross 
amount  received  from  advertising  on  the  musical  programs. 

The  evidence  shows  that  the  commissions  derived  from 
the  sale  of  candy,  peanuts  and  popcorn  under  contract  "B" 
were  not  paid  daily  to  the  White  City  Company  in  accord- 
ance with  the  terms  of  that  contract,  but,  instead,  were  cred- 
ited to  it  on  the  construction  account.  Plaintiff  in  error 
contends  the  White  City  Company  is  entitled  to  interest  on 
such  amounts  so  wrongfully  credited  to  it  upon  the  White 
City  construction  account  from  the  time  they  should  have 
been  paid  in  cash  to  the  White  City  Company.  By  the 
terms  of  contract  "A"  the  hotel  company  was  to  be  re- 
imbursed for  the  expense  of  constructing  the  College  Inn 
building  entirely  out  of  the  commissions  due  the  White  City 
Company  on  the  sale  of  drinks  under  that  contract.  Con- 
tract "B"  was  entered  into  after  contract  "A"  was  made,  and 
specifically  provided  for  the  daily  payment  of  the  commis- 
sions due  under  that  contract.  The  commissions  due  under 
contract  "B"  were  wrongfully  applied  to  the  construction 
account  of  the  hotel  company.  At  that  time  the  White  City 
Company  was  paying  interest  at  the  rate  of  six  per  cent 
upon  an  outstanding  bonded  indebtedness  of  $300,000.  The 
action  of  the  hotel  company  in  withholding  the  money  due 
under  contract  "B"  was  wrongful,  and  we  think  it  should 
be  required  to  pay  interest  on  such  sums  wrongfully  ap- 
plied on  the  construction  account,  at  the  legal  rate  of  in- 
terest, from  the  time  the  evidence  shows  such  funds  were 
received  and  should  have  been  turned  over  to  the  White 
City  Company. 

Another  item  complained  of  is  the  alleged  indebtedness 
from  the  Chicago  Fire  Exhibition  Company  to  the  White 
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City  Company  for  a  concession  granted  to  it  for  the  years 
1905,  1906  and  1907.  The  items  complained  of  as  consti- 
tuting this  indebtedness  consist  of  electric  lighting  and  other 
expenditures  used  in  operating  the  concession,  amounting  in 
all  to  approximately  $4200.  It  is  alleged  that  this  sum  is 
now  due  from  the  Chicago  Fire  Exhibition  Company  to  the 
White  City  Company  and  that  no  effort  has  been  made  by 
the  officers  of  the  White  City  Company  to  collect  the  same. 
The  Chicago  Fire  Exhibition  Company  was  made  one  of 
the  parties  defendant  to  this  bill,  and  the  decree  finds  that 
amount  should  be  accounted  for  by  that  company  to  the 
White  City  Company,  with  interest  at  five  per  cent  per  an- 
num from  October  15,  1907.  No  appeal  has  been  perfected 
by  that  company  from  the  decree.  It  is  therefore  final  and 
conclusive  against  it.  The  item  therefore  requires  no  fur- 
ther consideration  from  this  court  at  this  time. 

By  his  bill  filed  in  the  circuit  court  the  plaintiff  in  error 
asks  that  he  be  reimbursed,  out  of  the  funds  recovered,  for 
the  amount  of  expenses  necessarily  incurred  by  him  in  and 
about  the  prosecution  of  this  suit.  The  trial  court  found 
that  in  and  about  the  investigation  of  the  matters  com- 
plained of  in  his  bill  and  the  prosecution  of  this  suit  the 
complainant  was  compelled  to  expend  and  incur  liabilities 
for  large  sums  of  money  for  attorneys'  fees,  stenographers 
and  expert  accountants ;  that  this  was  a  proper  and  neces- 
sary service  in  and  about  the  investigation  of  the  matters 
complained  of  and  the  prosecution  of  the  suit,  and  that  in 
equity  those  sums  should  be  made  a  first  lien  and  charge 
upon  the  funds  recovered  and  saved  to  the  White  City 
Company  by  reason  of  this  suit,  and  decreed  that  such  ex- 
penditures should  be  a  lien  upon  any  and  all  sums  of  money 
recovered  in  this  proceeding,  and  it  referred  this  matter, 
among  others,  to  the  master  to  take  the  evidence  and  re- 
port the  same,  with  his  conclusions  as  to  the  amount  of 
such  expenditures. 

276  -  40 
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The  White  City  Company,  although  a  party  defendant 
to  the  bill  and  the  one  for  whose  benefit  this  action  was 
brought,  took  no  active  part  in  the  investigation  of  these 
matters  or  in  the  prosecution  of  this  suit,  neither  did  it 
prosecute  an  appeal  from  the  decree  of  the  lower  court  or 
assign  cross-errors  in  the  Appellate  Court  or  in  any  way 
question  the  propriety  of  the  decree  of  the  lower  court; 
neither  does  the  correctness  of  the  allowance  of  these 
charges  seem  to  have  been  directly  raised  by  any  specific 
assignment  of  error  in  the  Appellate  Court  or  to  have  been 
raised  and  specifically  pointed  out  in  the  brief  and  argument 
filed  on  behalf  of  Joseph  Beifeld  as  one  of  the  errors  relied 
upon  for  a  reversal  of  the  decree  in  that  court.  However, 
it  does  seem  from  the  majority  opinion  of  the  Appellate 
Court  that  this  item  was  referred  to  in  the  oral  arguments 
in  that  court,  but  whether  by  counsel  for  Joseph  Beifeld 
and  the  hotel  company  or  by  counsel  for  the  White  City 
Company  the  record  does  not  show.  No  brief  and  argu- 
ment appear  to  have  been  filed  in  that  court  by  anyone  for 
the  White  City  Company. 

The  course  pursued  in  the  lower  court  was  for  each 
party  to  file  exceptions  to  that  part  of  the  decree  of  which 
he  complained.  The  White  City  Company  filed  no  excep- 
tions to  any  portion  of  the  decree  as  entered.  The  defend- 
ants in  error  Joseph  Beifeld  and  the  hotel  company  filed 
joint  exceptions, — forty-six  in  all, — in  the  twenty-seventh 
of  which  they  took  exception  to  that  part  of  the  decree 
which  finds  that  plaintiflF  in  error  has  incurred  liabilities  for 
large  sums  of  money  in  and  about  the  prosecution  of  this 
suit  and  decrees  the  same  a  proper  charge  on  the  fund  re- 
covered by  the  White  City  Company  in  this  suit.  The  er- 
rors assigned  which  are  claimed  to  have  raised  this  ques- 
tion in  the  Appellate  Court  are  the  second  of  the  joint 
errors  assigned  by  Joseph  Beifeld  and  the  hotel  company 
in  that  court,  as  follows :  "The  court  erred  in  not  sustain-: 
ing  the  exceptions,  and  each  of  them,  had  and  taken  by 
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appellants  to  said  decree  of  October  i6,  1913,  and  the  find- 
ings therein,  and  which  said  exceptions  are  appended  to  and 
made  a  part  of  this  decree ;"  and  the  tenth,  eleventh,  twelfth 
and  thirteenth,  to  the  effect  that  the  decree  is  contrary  to 
the  law  and  the  evidence. 

Plaintiff  in  error  insists  that  as  no  appeal  was  prosecuted 
by  the  White  City  Company  and  the  allowance  of  such  item 
specifically  pointed  out  by  it  in  the  Appellate  Court  as  er- 
ror, the  matter  was  not  properly  before  the  Appellate  Court 
for  decision  on  this  appeal  even  if  the  joint  assignment  of 
errors  of  Beifeld  and  the  hotel  company  was  broad  enough 
to  raise  this  question.  The  reason  urged  is,  that  neither 
Joseph  Beifeld  nor  the  hotel  company  was  in  a  position 
to  assign  error  as  to  the  allowance  of  such  item  in  behalf 
of  the  White  City  Company;  also  that  the  item,  even  if 
covered  by  such  assignment  of  errors,  was  waived  in  that 
court  by  the  failure  to  argue  the  same  in  the  printed  briefs 
and  arguments  filed  in  that  court  by  the  defendants  in  error. 
On  motion  of  the  plaintiff  in  error  certified  copies  of  the 
briefs  and  arguments  of  the  parties  filed  in  the  Appellate 
Court  have  been  filed  in  this  court.  Plaintiff  in  error  fur- 
ther contends  that,  independently  of  the  question  of  the  suf- 
ficiency of  the  assignment  of  errors,  the  item  was  properly 
charged  against  the  trust  fund  and  allowed  to  him  under 
the  general  equity  powers  of  a  court  of  chancery.  Defend- 
ant in  error  Joseph  Beifeld  insists  that  the  above  assign- 
ment of  errors  by  him  jointly  with  the  hotel  company  is 
sufficient  to  raise  this  question;  that  it  is  both  joint  and 
several,  and  that  his  interest  in  the  corporation  as  a  stock- 
holder is  sufficient  to  allow  him  to  assign  errors  in  its  be- 
half ;  also  that  such  expenses  are  not  properly  allowable  out 
of  the  funds  recovered  under  the  laws  of  this  State. 

Ordinarily  only  the  party  whose  rights  are  injuriously 
affected  by  the  judgment  or  decree  appealed  from  can  as- 
sign error  as  to  that  part  of  the  judgment  or  decree.  {Press 
V.  Woodley,  160  111.  433.)    Defendants  in  error  do  not  dis- 
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pute  this  general  proposition,  but  insist  that  Joseph  Beifeld, 
as  owner  of  a  majority  of  the  capital  stock  of  the  White 
City  Company,  can  assign  errors  in  its  behalf,  as  he  was 
a  party  to  the  proceedings  and  the  decree  adversely  affects 
his  interests  as  such  stockholder.  While  in  some  cases  the 
court  has  allowed  a  stockholder  whose  rights  as  such  are  ad- 
versely affected  by  a  decree  against  a  corporation  in  which 
he  is  interested  to  assign  error  as  to  that  part  of  the  decree, 
(Kavanagh  v.  Bank  of  America,  239  111.  404,)  those  cases 
are  an  exception  to  the  general  rule.  The  reason  which  al- 
lowed such  course  loses  much  of  its  force  in  the  present 
case  when  it  is  considered  that  Joseph  Beifeld  is  president 
of  and  in  control  of  the  White  City  Company  and  has  been 
since  its  organization,  and  apparently  has  controlled  and 
dominated  its  actions  throughout  the  whole  course  of  this 
litigation.  Under  such  circumstances  it  was  neither  neces- 
sary nor  proper  for  him  to  assign  errors  in  its  behalf,  and 
the  White  City  Company  not  having  appealed  and  the  ques- 
tion as  to  the  allowance  of  the  item  complained  of  not  hav- 
ing been  raised  or  argued  in  the  briefs  filed  in  the  Appellate 
Court,  such  question  should  not  have  been  considered  by 
the  Appellate  Court  and  will  not  be  considered  by  this  court. 

Complaint  is  also  made  because  the  court  taxed  the  costs 
of  the  proceeding  to  the  defendants  in  error  Joseph  Beifeld 
and  the  hotel  company.  The  allowance  of  costs  in  a  chan- 
cery case  rests  very  largely  in  the  discretion  of  the  chancel- 
lor. It  will  only  be  interfered  with  in  cases  of  abuse  in  the 
exercise  of  such  discretion.  We  think  from  an  examination 
of  the  record  in  this  case  that  the  action  of  the  chancellor 
in  this  respect  was  proper,  and  it  is  accordingly  approved. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  and  the  decree  of  the  circuit  court  of  Cook  county 
will  be  reversed  and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  in  accordance  with  the  views  herein 

expressed.  Reversed  and  remanded. 
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Mr.  Justice  Cooke,  dissenting: 

By  the  contract  between  the  hotel  company  and  the 
White  City  Company  the  hotel  company  was  granted  the 
exclusive  right  to  sell  all  foods,  drinks,  cigars,  cigarettes 
and  tobaccos  within  the  premises  leased  by  the  White  City 
Company  and  during  the  term  of  such  lease.  It  was  con- 
templated originally  that  the  hotel  company  should  carry 
on  this  business  in  the  College  Inn  building.  I  can  perceive 
no  reason,  however,  why  the  White  City  Company  should 
not  grant  the  hotel  company,  under  this  concession,  the  right 
to  sell  these  articles  to  the  patrons  of  the  White  City  Com- 
pany elsewhere  than  in  the  College  Inn  building.  The  pur- 
pose of  granting  this  concession  was  to  afford  the  patrons 
of  this  amusement  park  an  opportunity  to  be  served  with 
meals  and  luncheons.  If  the  College  Inn  should  prove  in- 
adequate for  that  purpose,  it  would  appear  to  be  as  much 
to  the  advantage  of  the  White  City  Company  as  to  the 
hotel  company  to  provide  more  ample  facilities  for  cater- 
ing to  the  wants  of  the  people  patronizing  the  park.  The 
White  City  Company  by  resolution  permitted  the  establish- 
ment of  a  lunch  room,  and  in  my  judgment  it  had  the  right 
to  do  this  upon  the  same  terms  that  the  hotel  company  was 
permitted  to  carry  on  its  business  under  its  concession  in 
the  College  Inn  building. 

I  do  not  concur,  therefore,  in  the  conclusion  reached  in 
reference  to  the  sale  of  food  elsewhere  than  in  the  College 
Inn  building.  In  all  other  respects  I  concur  with  the  con- 
clusions of  the  majority. 

Mr.  Justice  Dunn  :  I  concur  in  the  dissenting  opinion 
of  Mr.  Justice  Cooke. 
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proceeding 283 

of  section  52  of  act  relating  to  judgments,  as  to  rights  of 
pledgee  of  stock  certificates 336 

of  section  1 1  of  Statute  of  Descent,  as  applying  to  devises 
to  children  as  a  class  ,as  well  as  by  name 346 

of  section  11  of  Statute  of  Descent,  as  applying  though 
devisee  dies  before  the  making  of  the  will 346 

of  section  1 1  of  Statute  of  Descent,  that  testator's  knowl- 
edge of  death  of  devisee  is  not  essential  to  its  operation.  346 

how  intention  of  legislature  is  to  be  ascertained  in  con- 
struing statutes  346 

of  section  17  of  the  Guardian  and  Ward  act,  as  supersed- 
ing the  common  law  on  that  subject 358 

of  section  9  of  act  relating  to  exemptions,  as  not  applying 
to  sale  with  consent  of  owner  of  homestead  right 372 

of  section  11  of  the  Statute  of  Descent,  as  not  including 
step-children  397 

what  determines  whether  a  statute  is  void  as  contraven- 
ing public  policy. , 432 

of  section  22  of  article  4  of  the  State  constitution,  as  not 
declaring  a  public  policy  opposed  to  the  elimination  of 
competition 432 

of  section  22  of  article  4  of  constitution,  as  not  opposed  to 
the  elimination  of  competition  unless  a  monopoly  will 
be  created  432 

of  Public  Utilities  act,  as  empowering  the  commission  to 
authorize  one  telephone  company  to  purchase  stock  of 
another  company  433 

6f  section  27  of  Public  Utilities  act,  as  not  violating  sec- 
tion 22  of  article  4  of  State  constitution 433 

meaning  of  the  term  "public  utility,"  as  used  in  section  28 
of  Public  Utilities  act 433 

of  section  91  of  the  Practice  act,  as  not  applying  to  statu- 
tory proceeding  as  provided  in  Juvenile  Court  act 453 

of  section  i  of  Workmen's  Compensation  act,  as  referring 
to  the  person  and  not  to  the  business  of  employer. , , . .  477 
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guaranty  contract  must  be  construed  according  to  intention  463 

of  the  Workmen's  Compensation  act,  as  not  including  a 
teamster  working  on  nursery  farm  in  the  class  of  extra- 
hazardous occupations  477 

of  section  3  of  Workmen's  Compensation  act,  as  referring 
to  the  business  of  the  employer  and  not  to  person 477 

interpretation  of  paragraph  (b)  oi  section  3  of  the  Work- 
men's Compensation  act — object  of  section  3  of  Work- 
men's Compensation  act 478 

of  section  121  of  Practice  act,  as  to  when  judgments  of 
Appellate  Court  are  final 484 

of  Workmen's  Compensation  act  of  1913,  as  requiring 
notice  of  hearing  on  review  by  Industrial  Board 514 

of  Municipal  Court  act,  as  to  what  is  not  a  statement  of 
facts  or  correct  stenographic  report 526 

the  testator's  intention  is  to  be  ascertained  from  language 
of  entire  will — original  will  and  codicils  are  to  be  con- 
strued together 550 

when  a  will  must  be  construed  to  pass  real  and  personal 
property  together 530 

when  presumption  that  the  testator  used  words  at  different 
times  in  the  same  sense  cannot  prevail 530 

in  construing  wills  all  language  is  to  be  given  effect,  if 
possible  531 

purpose  of  Public  Utilities  act — of  section  36  of  Public 
Utilities  act,  as  not  being  applicable  to  the  tirst  schedule 
of  rates  filed 555 

purpose  of  the  definitions  of  "railroad"  and  "street  rail- 
road" in  section  10  of  Public  Utilities  act 556 

of  Public  Utilities  act,  as  not  violating  section  4  of  arti- 
cle II  of  State  constitution 557 

of  Public  Utilities  act,  as  not  being  an  amendment  of  any 
other  act 557 

of  article  5  of  Public  Utilities  act,  as  not  depriving  one  of 
property  without  due  process  of  law 557 

of  section  71  of  Public  Utilities  act,  restricting  the  right 
to  a  supersedeas,  as  not  being  invalid 557 

sections  i  and  6  of  Township  High  School  act  of  191 1 
must  be  construed  together 581 

of  Township  High  School  act  of  191 1,  as  being  invalid. ..  581 

of  section  22  of  article  4  of  constitution,  as  applying  to 
laws  for  formation  of  school  districts 582 

when  practical  construction  by  parties  to  a  contract  is  en- 
titled to  great  weight 595 
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CONTRACTS.  pace. 

what  is  not  a  waiver  of  the  purchaser's  right  to  rescind 
contract — what  amounts  to  an  unreasonable  delay....  267 

right  of  purchaser  to  remain  in  possession  after  breach 
by  seller — purchaser  does  not  waive  right  to  rescind  by 
negotiating  for  settlement 267 

when  a  fiduciary  relation  is  established  the  party  receiv- 
ing benefit  must  show  absence  of  fraud — what  does  not 
show  that  sale  of  land  was  in  good  faith 292 

laches  will  not  apply  until  discovery  of  the  fraud — failure 
to  use  diligence  to  discover  fraud  is  excused  where  a 
fiduciary  relation  exists 292 

when  acts  by  defrauded  party  will  not  be  held  to  be  an 
affirmance  of  his  contract — when  paying  taxes  on  prop- 
erty purchased  will  not  estop  party  to  rescind  contract. .  292 

a  party  seeking  to  rescind  must  tender  what  he  received 
under  the  contract — what  does  not  prevent  a  rescission 
of  contract 293 

when  ward  is  not  estopped  to  repudiate  guardian's  agree- 
ment— when  agreement  not  to  sue  out  writ  of  error  af- 
fects ward's  real  estate 359 

voluntary  payments  by  an  employer,  when  accepted  by  in- 
jured employee,  constitute  an  agreement  for  compensa- 
tion under  Workmen's  Compensation  act 366 

what  is  a  continuing  guaranty — when  amount  of  guaranty 
must  be  considered  a  limitation  on  liability  and  not  on 
credit  to  be  extended 462 

burden  is  on  creditor  to  prove  indebtedness  in  action  on 
a  guaranty  contract 462 

a  guaranty  contract  must  be  construed  according  to  inten- 
tion— when  change  in  name  of  debtor  corporation  will 
not  relieve  guarantors  of  liability 463 

when  admissions  by  the  general  manager  of  a  corporation 
as  to  amount  of  indebtedness  are  competent  in  suit  on 
guaranty  contract  463 

when  the  declarations  of  principal  are  admissible  against 
guarantors — when  copy  of  an  account  is  competent  evi- 
dence in  suit  on  guaranty  contract 463 

what  contract  between  amusement  park  corporation  and 
concessionaire  does  not  modify  law  relating  to  fixtures .  594 

when  place  where  concessionaire  may  sell  is  limited  to 
particular  space 594 

when  practical  construction  by  parties  is  entitled  to  great 
weight — when  interest  on  commission  is  allowable 595 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 
276  -  41 
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CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

what  determines  whether  a  company  is  operating  a  public 
utility — when  a  mutual  telephone  company  is  operating 
a  public  utility  121 

when  capital  stock  of  advertising  company  cannot  be  as- 
sessed by  the  State  Board  of  Equalization 129 

business  need  not  be  exclusively  printing  to  exempt  capital 
stock  from  assessment  by  State  Board  of  Equalization..   129 

rule  as  to  assessment  of  capital  stock  where  there  are  no 
debts — ^the  State  Board  of  Equalization  cannot  assess 
tangible  corporate  property 253 

when  assessment  of  capital  stock  cannot  be  sustained. . .  253 

rights  of  pledgee  of  stock  certificate — duty  of  a  corpora- 
tion as  custodian  and  trustee  of  its  shares  of  stock 336 

corporation  must  resist  any  transfer  of  shares  on  its  books 
without  surrender  of  certificates 336 

equity  may  compel  transfer  on  books  to  equitable  owner.  336 

building  and  loan  association  negligent  in  not  demanding 
surrender  of  certificates  of  stock  before  cashing  them . .  336 

a  pledgee  of  stock  is  not  required  to  notify  a  corporation 
of  the  pledge — against  what  persons  pledgees  of  stock 
are  protected 337 

negligence  of  secretary  is  chargeable  to  corporation 337 

Public  Utilities  Commission  may  authorize  one  telephone 
company  to  purchase  stock  of  another  company 433 

when  change  in  name  of  debtor  corporation  will  not  re- 
lieve guarantors  of  liability  on  a  guaranty  contract. . . .  463 

when  admissions  by  general  manager  of  corporation  as  to 
amount  of  indebtedness  are  competent 463 

when  equity  will  interfere  to  protect  interests  of  minor- 
ity stockholders  594 

when  minority  stockholder  may  sue  in  equity  without  first 
making  demand  on  the  corporation  and  its  officers 594 

when  the  president  of  a  corporation  cannot  claim  interest 
on  his  salary 594 

COSTS. 

when  costs  are  properly  taxed  against  relators  seeking  to 
nullify  school  election 217 

allowance  of  costs  in  equity  rests  largely  in  the  discre- 
tion of  the  chancellor 595 

CO-TENANCY. 

possession  of  one  tenant  in  common  cannot  be  set  up  as  a 
bar  aj^ainst  co-tenants t 117 
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COUNTIES.                                                                          PAGE, 
what  is  necessary  to  prove  county  invested  with  title  to 
swamp  land — when  deed  by  chairman  of  board  of  super- 
visors is  sufficient  in  ejectment 448 

COURTS.—Seo  PRACTICE;   EQUITY. 

Appellate  Court  opinion  may  be  examined  to  ascertain  the 
reasons  for  judgment 56 

when  decisions  of  Inter- State  Commerce  Commission  can 
not  be  considered  by  the  Supreme  Court 56 

when  a  State  court  has  jurisdiction  of  a  suit  against  inter- 
State  carrier 56 

when  judgment  of  probate  court  admitting  will  to  probate 
becomes  conclusive 76 

revocation  is  a  proper  ground  for  contesting  a  will  in 
the  circuit  court 76 

clerk  of  court  is  not  privileged  to  enter  orders  contrary  to 
direction  of  judge — what  is  not  an  attempt  to  exercise 
control  over  judgment  after  term 108 

when  the  municipal  court  has  no  jurisdiction  in  a  suit  for 
taxes — the  court  cannot  acquire  jurisdiction  by  consent 
of  the  parties 139 

when  court  should,  of  its  own  motion,  dismiss  the  suit. . .   139 

when  judgment  of  Appellate  Court  is  not  final — general 
rule  as  to  when  judgment  of  the  Appellate  Court  is  not 
final — Supreme  Court  can  review  only  final  judgments..  195 

effect  of  rule  19  of  the  municipal  court  of  Chicago 200 

power  of  executive  committee  of  circuit  judges  in  Cook 
county  to  transfer  case — transfer  of  case  has  no  effect 
upon  the  cause 210 

when  attorney  is  guilty  of  betrayal  of  client's  confidence..  243 

when  it  cannot  be  claimed  testimony  is  evenly  balanced. .  243 

when  legality  of  Industrial  Board's  action  cannot  be  in- 
quired into  by  circuit  court 290 

rule  that  judgment  cannot  be  attacked  collaterally  applies 
to  county  courts 372 

county  court  has  jurisdiction  to  sell  land  to  pay  debts  al- 
though incumbered  for  it»  full  value 372 

filing  petition  under  Juvenile  Court  act  does  not  make  the 
petitioner  a  party — decision  under  Juvenile  Court  act 
cannot  be  reviewed  by  appeal 453 

rules  of  the  municipal  court  must  be  included  in  the  bill 
of  exceptions 462 

what  is  not  a  statement  of  facts  or  correct  stenographic 
report  within  meaning  of  Municipal  Court  act 526 
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CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW.  page. 

ownership  of  property  must  be  proved  as  alleged  in  an  in- 
dictment for  receiving  stolen  property % 162 

how  legal  existence  of  a  corporation  must  be  proved  in 
prosecution  for  crime  against  the  corporation 162 

what  is  not  proof  of  user  of  a  corporate  franchise — ^when 
charge  of  corporate  existence  is  material  in  indictment 
it  must  be  proved 162 

larceny  indictment  must  give  name  of  owner  of  property 
if  known — when  allegation  of  ownership  is  not  proved — 
rule  as  to  finding  of  lost  property 402 

lost  property  is  presumed  to  be  in  the  possession  of  the 
legal  owner — what  facts  constitute  constructive  posses- 
sion should  be  explained  to  the  jury 402 

jury  should  not  be  instructed  in  legal  phrases  not  under- 
stood by  laymen 402 

when  amendment  of  record  is  unnecessary — when  it  will 
not  be  presumed  that  court  erroneously  stated  effect  of 
pleas  of  guilty 457 

power  of  court  to  punish  defendants  who  plead  guilty  on  a 
charge  of  murder — when  provision  in  judgment  for  pa- 
role of  one  convicted  of  murder  is  mere  surplusage. . . .  457 

DAMAGES. 

when  assignee  of  lease  is  liable  in  damages  for  not  quarry- 
ing stone 200 

when  damages  cannot  be  recovered  because  of  elevation 
of  a  railroad  owning  fee  simple  in  right  of  way 486 

DEBTOR  AND  CREDITOR.— See  GUARANTORS. 

to  what  interest  in  real  estate  of  judgment  debtor  the  lien 
of  a  judgment  attaches 86 

right  of  an  assignee  to  enforce  lien  of  a  judgment  where 
there  are  no  equities  between  the  judgment  creditor  and 
the  judgment  debtor 86 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

what  is  necessary  to  constitute  a  common  law  dedication 
to  the  public — making  of  a  common  law  plat  only  evi- 
dences intent  to  dedicate 167 

common  law  plat  has  no  effect  as  a  conveyance,  and  an  of- 
fer to  dedicate  may  be  revoked  before  acceptance 168 
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DEDICATION,— Continued.  page. 

acceptance  of  common  law  dedication  may  be  express  or 
implied — mere  travel  does  not,  alone,  constitute  accept- 
ance of  common  law  dedication i68 

a  common  law  dedication  once  accepted  is  irrevocable — a 
common  law  dedication  must  be  accepted  within  a  rea- 
sonable time i68 

what  may  show  revocation  of  an  offer  to  dedicate  by  com- 
mon law  dedication — what  shows  an  intention  to  revoke 
offer  to  dedicate i68 

when  offer  to  dedicate  is  revoked — acts  showing  accept- 
ance by  public  have  no  effect  after  revocation  of  com- 
mon law  dedication 169 

acceptance  of  part  of  streets  on  common  law  plat  does  not 
necessarily  constitute  acceptance  of  other  streets 169 

what  facts  do  not  show  dedication  to  be  so  necessary  as 
to  imply  an  acceptance  from  slight  circumstances 169 

what  use  of  road  is  sufficient  to  establish  a  public  right  of 
way — what  proof  is  necessary  to  establish  a  dedication 
to  public  use 221 

use  of  way  by  prescription  must  be  established  under  a 
claim  of  right  and  along  a  definite  line — how  prescrip- 
tive right  may  be  acquired 221 

effect  of  putting  a  gate  in  a  fence  at  the  place  where  right 
of  way  is  claimed — erection  of  a  gate  across  a  public 
highway  is  a  nuisance 221 

what  does  not  constitute  an  abandonment  of  road  as  a 
public  highway  221 

DEEDS. 

fact  that  mortgage  notes  were  given  for  purchase  money 
is  immaterial  where  the  description  in  trust  deed  does 
not  identify  the  property 86 

the  record  of  a  deed  is  constructive  notice  only  to  parties 
in  same  chain  of  title 87 

when  a  purchaser  will  be  held  to  knowledge  of  misdescrip- 
tion apparent  on  the  face  of  the  deed 87 

.  record  of  instrument  affecting  title  is  constructive  notice 
only  so  far  as  land  is  correctly  described — when  pur- 
chaser not  chargeable  with  notice  of  error  in  description    87 

a  deed  has  no  binding  force  unless  delivered — ^the  consid- 
eration in  an  acknowledged  warranty  deed  cannot  be 
contradicted I33 

possession  under  a  deed  or  paper  purporting  to  be  a  deed 
is  presumed  to  be  co-extensive  with  the  description  in 
such  instrument 44^ 
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DEEDS. — Continued,  page. 

question  of  non-delivery  of  deed  may  be  determined  in 
an  action  at  law 132 

when  a  deed  by  chairman  of  board  of  supervisors  is  suf- 
ficient in  ejectment  448 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

purpose  of  definitions  of  "railroad"  and  "street  railroad" 

in  section  10  of  Public  Utilities  act 556 

the  legislature  is  not  prohibited  from  defining  terms  spe- 
cifically for  a  particular  act 557 

DELIVERY.— See  DEEDS. 

DEPOSITIONS.— See  EVIDENCE. 

DEPUTIES.— See  PRINCIPAL  AND  AGENT. 

DESCENT. 

a  step-child  is  not  within  contemplation  of  section  11  of 
Statute  of  Descent 397 

DISBARMENT. 

when  attorney  is  guilty  of  betrayal  of  client's  confidence. .  243 
when  it  cannot  be  claimed  testimony  is  evenly  balanced . .  243 

DIVORCE. 

defense  of  condonation  must  be  pleaded  or  set  up  in  an- 
swer— ^burden  of  proof 98 

when  the  defendant  is  deemed  to  have  waived  defense  of 
adultery — adultery,  if  condoned,  cannot  be  made  a  de- 
fense to  divorce  suit 98 

recriminatory  charge  of  adultery  cannot  be  urged  by  one 
who  connives  at  the  offense 98 

abuse  of  court's  discretion  in  allowing  alimony  pendente 
lite  or  solicitor's  fees  is  subject  to  review 98 

when  wife  should  not  be  allowed  her  solicitor's  fees  in  a 
divorce  suit  99 

DOMICILE. 

the  right  to  attend  school  does  not  depend  on  legal  domi- 
cile— what  residence  required  to  entitle  a  child  to  attend 
school — what  children  entitled  to  attend  school 274 

children  in  orphans'  home  are  entitled  to  attend  schools  of 
the  district  where  institution  is  located 274 
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DOWER,  PAGE. 

when  dower  must  be  assigned  out  of  the  rents  and  profits 
or  its  yearly  value  fixed 206 

parties  to  a  partition  suit  are  entitled  to  have  dower  as- 
signed or  value  fixed  by  decree 207 

when  omission  of  words  of  affirmation  in  commissioners' 
oath  will  not  render  the  oath  void 520 

when  part  of  description  in  commissioners*  report  may  be 
treated  as  surplusage — ^when  decree  in  proceeding  to  as- 
sign dower  is  not  subject  to  collateral  attack 521 

DRAINAGE. 

how  issue  should  be  joined  in  proceeding  under  the  act  of 
1913,  relating  to  adjoining  drainage  districts 191 

when  error  in  description  of  land  is  not  fatal  on  an  appli- 
cation for  judgment  and  order  of  sale 228 

party  purchasing  land  after  spreading  of  assessment  is  not 
barred  from  objecting  on  application  for  sale 228 

question  of  amount  of  benefits  is  open  to  inquiry  on  ap- 
plication for  sale — ^when  inadequacy  of  outlet  is  not  a 
valid  objection  on  application  for  sale 228 

commissioners  may  be  compelled  to  furnish  sufficient  outlet  228 

commissioners  of  an  upper  district  may  enlarge  or  deepen 
the  outlet  through  lower  district 229 

owner  of  servient  heritage  cannot  obstruct  natural  flow  of 
surface  water  from  dominant  heritage — when  a  decree 
enjoining  obstruction  of  water-course  will  be  affirmed..  423 

DRUGGISTS.— See  PHARMACY. 

DUE  PROCESS  OF  LAW. 

section  5  of  the  act  making  bawdy  houses  public  nuisances 
does  not  confiscate  property  without  due  process  of  law.  256 

confiscatory  railway  rate  is  void  as  a  deprivation  of  prop- 
erty without  due  process  of  law 556 

article  5  of  Public  Utilities  act  does  not  deprive  one  of 
property  without  due  process  of  law 557 

EASEMENTS.— See  HIGHWAYS. 

injunction  is  the  proper  remedy  when  city  takes  posses- 
sion of  street  to  which  it  has  no  right 167 

what  is  necessary  to  constitute  a  common  law  dedication 
to  the  public — making  of  a  common  law  plat  only  evi- 
dences intent  to  dedicate 167 

acceptance  of  common  law  dedication  may  be  express  or 
implied — ^mere  travel  does  not,  alone,  constitute  accept- 
ance of  common  law  dedication , 168 
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common  law  plat  has  no  effect  as  a  conveyance,  and  the 
offer  to  dedicate  may  be  revoked  before  acceptance ....  i68 

a  common  law  dedication  once  accepted  is  irrevocable — 
common  law  dedication  must  be  accepted  within  a  rea- 
sonable time i68 

what  may  show  revocation  of  an  offer  to  dedicate  by  com- 
mon law  dedication — what  shows  an  intention  to  revoke 
offer  to  dedicate i68 

when  offer  to  dedicate  is  revoked — acts  showing  accept- 
ance by  public  have  no  effect  after  revocation  of  com- 
mon law  dedication 169 

acceptance  of  part  of  streets  on  common  law  plat  does  not 
necessarily  constitute  acceptance  of  other  streets 169 

what  facts  do  not  show  dedication  to  be  so  necessary  as  to 
imply  an  acceptance  from  slight  circumstances 169 

what  use  of  road  is  sufficient  to  establish  public  way — ^how 
prescriptive  right  may  be  acquired 221 

owner  of  servient  heritage  cannot  obstruct  natural  flow  of 
surface  water  from  dominant  heritage — ^when  decree  en- 
joining obstruction  of  water-course  will  be  affirmed 423 

what  rights  are  acquired  by  a  railroad  in  purchasing  fee 
simple  title  to  right  of  way 486 

when  damages  cannot  be  recovered  because  of  elevation 
of  a  railroad  owning  fee  simple  in  right  of  way 486 

when  counsel  cannot  raise  the  question  that  railroad  made 
no  elevations  outside  right  of  way — rights  of  owners  of 
property  abutting  street  or  highway 486 

when  a  railroad  company  is  liable  for  damage  from  rais- 
ing grade  of  a  highway 487 

EJECTMENT. 

question  of  non-delivery  of  deed  may  be  determined  in  an 
action  of  ejectment 132 

what  does  not  prove  title  to  a  strip  of  land  involved  in 
boundary  dispute 158 

plaintiff  must  recover  upon  strength  of  her  own  title — 
when  plaintiff  must  deraign  title  from  the  government. .   158 

defendant  should  be  allowed  to  prove  possession  for  statu- 
tory period 158 

when  location  of  original  lot  line  is  immaterial 159 

possession  under  a  deed  or  paper  purporting  to  be  a  deed 
is  co-extensive  with  description  in  such  instrument. . . .  448 

plea  of  not  guilty  admits  possession  in  defendant  at  begin- 
ning of  suit — question  of  abandonment  one  of  intention.  448 
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EJECTMENT.— Con/miird.  page. 

when  title  need  not  be  traced  to  common  source  or  to  the 
government — what  necessary  to  prove  county  invested 
with  title  to  swamp  land 448 

when  a  deed  by  chairman  of  board  of  supervisors  is  suffi- 
cient— ^mere  possession  is  sufficient  to  warrant  recovery 
where  defendant  shows  no  better  title 448 

when  defendant  must  make  affirmative  proof  of  abandon- 
ment by  plaintiff 449 

what  not  a  sufficient  showing  in  ejectment  suit  to  admit 
testimony  of  a  witness  on  a  former  trial 497 

what  does  not  render  giving  of  an  instruction  erroneous . .  497 

when  plaintiff  in  ejectment  need  not  prove  how  ancestor 
acquired  title—estoppel  in  pais  not  available  as  defense 
in  ejectment 520 

when  defense  of  the  Statute  of  Limitations  cannot  be  in- 
voked in  ejectment 521 

ELECTIONS. 

under  Road  and  Bridge  act  of  191 3  voters  cannot  impose 
hard  road  tax  to  begin  in  the  future 70 

proposition  for  a  hard  road  tax  must  be  voted  on  at  an- 
nual election  if  possible 70 

purpose  of  provision  of  Road  and  Bridge  act  of  191 3  for  a 
special  election  to  impose  hard  road  tax 70 

act  of  1 91 5,  legalizing  elections  for  organization  of  high 
school  districts,  is  general  in  its  application  and  is  valid.  217 

act  of  191 5^  legalizing  elections  for  organization  of  high 
school  districts,  does  not  encroach  upon  the  province  of 
the  judiciary 217 

EMPLOYMENT.— See  MASTER  AND  SERVANT;    WORK- 
MEN'S COMPENSATION. 

EQUITY. 

no  trust  resulted,  at  common  law,  through  the  purchase  of 
realty  by  husband  with  wife's  money 23 

when  equity  will  recognize  a  waiver  of  marital  rights  by 
the  husband 23 

when  trust  will  not  result  to  one  who  pays  a  part,  only,  of 
purchase  money — resulting  trust  must  arise,  if  at  all, 
when  deed  is  executed 63 

a  trust  is  not  established  if  the  evidence  is  capable  of  other 
reasonable  interpretation — when  a  resulting  trust  is  not 
established 63 
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EQUITY.— Continued,  page. 

when  decree  will  not  be  disturbed  by  Supreme  Court — in 
divorce  suit,  defense  of  condonation  must  be  pleaded  or 
set  up  in  answer — burden  of  proof 98 

abuse  of  court's  discretion  in  allowing  alimony  pendente 
lite  or  solicitor's  fees  in  divorce  suit  subject  to  review..     98 

master's  per  diem  compensation  should  not  equal  or  ex- 
ceed the  chancellor's  . . ; 99 

rate  of  expense  of  maintaining  office  should  not  be  consid- 
ered in  allowing  master's  fees 99 

when  equity  may  retain  jurisdiction — when  court  should 
not  retain  jurisdiction — question  of  non-delivery  of  a 
deed  may  be  determined  in  an  action  at  law 132 

when  a  party  cannot  contend  that  there  was  no  order  of 
reference  to  the  master — when  parties  are  warranted  in 
treating  a  case  as  referred  to  the  master 149 

injunction  is  the  proper  remedy  when  city  takes  possession 
of  street  to  which  it  has  no  right 167 

when  the  court  can  only  decree  a  partition  sale  subject 
to  homestead  206 

parties  to  a  partition  suit  are  entitled  to  have  dower  as- 
signed or  value  fixed  by  decree , 207 

court  of  equity  may  enjoin  public  nuisance  at  suit  of  At- 
torney General  or  State's  attorney 256 

what  is  not  a  misjoinder  of  complainants — injunction  is 
a  proper  remedy  where  children  are  ordered  excluded 
from  school 275 

when  purchaser  at  master's  sale  may  appeal  to  Supreme 
Court  from  order  to  pay  purchase  price  of  land 282 

what  is  the  proper  practice  where  a  purchaser  refuses  to 
pay  balance  of  bid  at  a  foreclosure  sale 282 

when  validity  of  loans  secured  by  trust  deeds  on  infant's 
land  cannot  be  questioned 282 

when  court  may  order  sale  of  a  portion  of  land  free  from 
equity  of  redemption 282 

courts  of  equity  have  plenary  jurisdiction  over  estates  of 
infants — equity  has  power  to  protect  contingent  inter- 
ests of  persons  not  in  esse 282 

rule  in  construing  the  sufficiency  of  notice  in  a  chancery 
proceeding  283 

duty  of  a  corporation  as  custodian  and  trustee  of  its  shares 
of  stock — equity  may  compel  transfer  on  the  books  to 
the  equitable  owner 336 

when  the  doctrine  of  laches  will  not  be  applied  in  a  denial 
of  relief 337 
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when  a  cause  is  heard  on  bill  and  answers  the  answers 
are  to  be  taken  as  true ' 372 

when  defendants  to  bill  for  injunction  must  prove  such 
facts  as  would  entitle  them  to  specific  performance  of 
contract  set  up  as  a  defense 409 

jurisdiction  of  equity  over  wills  prior  to  amendment  of 
section  50  of  the  Chancery  act 573 

existence  of  trust  is  not  essential  to  jurisdiction  of  equity 
to  construe  wills^^quity  should  not  take  jurisdiction 
solely  to  destroy  contingent  remainders 573 

when  equity  will  not  take  jurisdiction  to  remove  cloud  on 
title  under  a  will 573 

equity  should  not  take  jurisdiction  to  remove  verbal  as- 
sertion of  ownership  as  cloud  on  title 573 

when  equity  will  not  take  jurisdiction  to  declare  the  rights 
of  parties 573 

decree  construing  will  is  not  void  though  jurisdiction  was 
erroneously  exercised 574 

when  equity  will  interfere  to  protect  interests  of  minor- 
ity stockholders 594 

when  minority  stockholder  may  sue  in  equity  without  first 
making  demand  on  corporation  and  its  officers 594 

allowance  of  costs  rests  largely  in  discretion  of  chancellor.  595 

ESTOPPEL. 

party  purchasing  land  after  spreading  of  drainage  assess- 
ment is  not  barred  from  objecting  on  application  for  sale  228 

when  acts  by  defrauded  party  will  not  be  held  to  be  an  af- 
firmance of  his  contract — when  paying  taxes  on  prop- 
erty purchased  will  not  estop  party  to  rescind  contract..  292 

when  a  ward  is  not  estopped  to  repudiate  the  guardian's 
agreement  359 

estoppel  in  pais  not  available  as  defense  in  ejectment. . . .  520 

EVIDENCE. 

when  testimony  as  to  strength  of  character  of  testator  is 
not  admissible — when  declarations  of  testator  as  to  dis- 
posal of  his  property  are  admissible 11 

when  statements  by  chief  beneficiary  after  a  will  is  made 
are  admissible — when  statements  of  a  beneficiary  are 
admissible  as  against  his  interest 12 

what  evidence  not  admissible  against  one  suing  as  heir. .     12 

what  evidence  not  sufficient  to  prove  a  waiver  of  marital 
rights  by  husband  23 
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rule  as  to  the  burden  of  proof  of  undue  influence  in  gifts 
causa  htortis  does  not  apply  to  wills 46 

what  does  not  raise  the  presumption  of  undue  influence 
by  beneficiary  in  a  will — question  of  undue  influence  in 
will  contest  case  is  for  the  jury 46 

prior  wills  showing  same  provisions  are  admissible  to  re- 
but charge  of  undue  influence — when  evidence  of  what 

was  omitted  in  former  will  is  admissible 46 

.    when  decisions  of  Inter-State  Commerce  Commission  can 
not  be  considered  as  evidence  by  Supreme  Court 56 

the  assessment  roll  is  prima  facie  evidence  of  correctness 
of  amount  assessed  for  a  local  improvement 60 

consideration  in  an  acknowledged  warranty  deed  cannot 
be  contradicted  by  parol  evidence 133 

what  evidence  in  ejectment  does  not  prove  title  to  a  strip 
of  land  involved  in  boundary  dispute — defendant  should 
be  allowed  to  prove  possession  for  statutory  period 158 

how  legal  existence  of  corporation  must  be  proved — ^what 
is  not  proof  of  user  of  corporate  franchise — when  charge 
of  corporate  existence  is  material  it  must  be  proved. . .   162 

when  it  cannot  be  claimed  testimony  is  equally  balanced . .  243 

statutory  disqualification  of  interest  not  against  the  party 
suing  or  defending  as  administratrix — wife  may  testify 
to  matters  occurring  after  death  of  husband 381 

when  errors  in  ruling  on  evidence  will  not  reverse — depo- 
sition need  not  be  incorporated  in  certificate  of  evidence  381 

when  admissions  by  general  manager  of  corporation  as  to 
amount  of  indebtedness  are  competent 463 

when  declarations  of  principal  are  admissible  against  guar- 
antors— when  copy  of  account  is  competent  evidence...  463 

witness  may  refresh  or  assist  his  memory  by  the  use  of  a 
written  instrument 463 

what  not  sufficient  showing  to  admit  testimony  of  witness 
on  a  former  trial— direct  contradiction  of  testimony  is 
not  essential  to  discrediting  of  a  witness 497 

what  proof  establishes  a  prima  facie  case  of  undue  influ- 
ence— charge  of  undue  influence  must  be  proved  by  a 
preponderance  of  the  evidence — burden  of  proof 503 

Public  Utilities  Commission  cannot  change  rates  in  origi- 
nal schedules  without  hearing  evidence 555 

what  evidence  may  be  demanded  by  Public  Utilities  Com- 
mission to  determine  reasonableness  of  scheduled  rail- 
way rates 556 

burden  is  on  railway  company  to  show  rates  are  reason- 
able and  just  before  Public  Utilities  Commission 556 


87S  DL]  INDBX.  658 

EXECUTORS  AND  ADMINISTRATORS.                           page. 
statutory  disqualification  of  interest  is  not  against  party 
suing  or  defending  as  administratrix 381 

EXEMPTIONS.— See  HOMESTEAD. 

FEES  AND  SALARIES. 

when  the  president  of  a  corporation  cannot  claim  interest 
on  his  salary 594 

FENCES. 

effect  of  putting  gate  in  fence  at  the  place  where  a  right 
of  way  is  claimed — erection  of  gate  across  public  high- 
way is  a  nuisance 221 

FIDUCIARY  RELATIONS. 

rule  as  to  the  burden  of  proof  of  undue  influence  in  gifts 

causa  mortis  between  a  priest  and  parishioner  does  not 

apply  to  wills 46 

confidential  relation,  alone,  does  not  raise  presumption  of 

undue  influence  by  chief  beneficiary 46 

when  a  fiduciary  relation  is  established,  party  receiving 

benefit  must  show  absence  of  fraud  in  the  transaction . .  292 

FIXTURES. 

what  contract  between  amusement  park  corporation  and 
concessionaire  does  not  modify  law  relating  to  fixtures.  594 

FORECLOSURE. 

when  purchaser  at  master's  sale  may  appeal  to  Supreme 

Court  from  order  to  pay  purchase  price  of  land 282 

what  is  the  proper  practice  where  purchaser  refuses  to  pay 

balance  of  bid  at  a  foreclosure  sale 282 

when  court  may  order  sale  of  portion  of  land  free  from 

equity  of  redemption 282 

equity  has  power  to  protect  contingent  interests  of  persons 

not  in  esse  at  foreclosure  sale 282 

FORMER  CASES. 

Freund  v.  Becker,  235  111.  513,  followed,  as  to  admission 
of  prior  wills  in  evidence  to  rebut  the  charge  of  undue 
influence 46 

People  V.  Brown,  272  111.  146,  followed,  as  to  when  judg- 
ment of  Appellate  Court  is  not  final 195 

People  V.  MUitzer,  272  111.  387,  adhered  to,  as  to  act  of 
1915,  legalizing  high  school  elections,  being  valid 217 
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FORMER  CASES.— Cow/iM«^d.                                               pack. 
,   Clear  Creek  Drainage  District  v.  5"^.  L.,  I.  M.  &  S.  Ry, 
Co,  264  111.  640,  distinguished,  as  to  authority  of  com- 
missioners of  upper  district  to  enlarge  outlet 229 

Gillham  v.  Madison  County  Railroad  Co,  49  111.  484,  fol- 
lowed, as  to  duty  of  owner  of  servient  heritage  not  to 
obstruct  natural  flow  of  surface  water 423 

People  V.  People's  Gas  Light  Co.  205  111.  482,  followed; 
People  V.  Chicago  Gas  Trust  Co.  130  id.  268,  and  Dunbar 
V.  American  Telephone  Co.  238  id.  456,  distinguished,  as 
to  construction  of  section  22  of  article  4  of  constitution.  432 

People  V.  Rinaker,  252  111.  299,  applied,  in  holding  Town- 
ship High  School  act  of  191 1  invalid 581 

Richter  v.  Burdock,  257  111.  410,  distinguished,  as  to  what 
not  ground  for  holding  a  law  valid 5^^ 

FRAUD. 

when  a  fiduciary  relation  is  established,  the  party  receiv- 
ing benefit  must  show  absence  of  fraud — what  does  not 
show  that  sale  of  land  was  in  good  faith 292 

laches  will  not  apply  until  discovery  of  the  fraud — failure 
to  use  diligence  to  discover  fraud  is  excused  where  a 
fiduciary  relation  exists 292 

when  acts  by  defrauded  party  will  not  be  held  to  be  an  af- 
firmance of  his  contract — when  paying  taxes  on  prop- 
erty purchased  will  not  estop  party  to  rescind  contract . .  292 

a  party  seeking  to  rescind  must  tender  what  he  received 
under  the  contract — what  does  not  prevent  rescission  of 
the  contract 293 

when  charges  of  fraud  are  not  sustained  in  a  bill  to  set 
aside  deed  .* 372 

FREEHOLD. 

•when  a  freehold  is  not  involved  on  appeal  in  an  action 
of  trespass  198 

GIFTS. 

rule  as  to  the  burden  of  proof  of  undue  influence  in  gifts 

causa  mortis  does  not  apply  to  wills 46 

gift  inter  zivos  must  be  irrevocable 402 

GUARANTORS. 

what  is  a  continuing  guaranty — when  amount  of  guaranty 
must  be  considered  a  limitation  on  liability  and  not  on 
credit  to  be  extended 462 

burden  is  on  creditor  to  prove  indebtedness 462 
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GUARANTORS.— Con/tntted.  page. 

a  guaranty  contract  must  be  construed  according  to  inten* 
tion — ^when  change  in  name  of  debtor  corporation  will 
not  relieve  guarantors  of  liability 463 

when  admissions  by  general  manager  of  corporation  as  to 
amount  of  indebtedness  are  competent  in  suit  on  guar- 
anty contract 463 

when  declarations  of  principal  are  admissible  against  the 
guarantors — when  copy  of  an  account  is  competent  evi- 
dence in  suit  on  guaranty  contract 463 

GUARDIAN  AND  WARD. 

when  validity  of  loans  secured  by  trust  deeds  on  ward's 
land  cannot  be  questioned 282 

when  court  may  order  a  sale  of  a  portion  of  ward's  land 
free  from  equity  of  redemption 282 

courts  of  equity  have  plenary  jurisdiction  over  the  estates 
of  infants • 282 

power  of  guardian  to  dispose  of  his  ward's  personal  prop- 
erty— ^section  17  of  Guardian  and  Ward  act  supersedes 
common  law 358 

a  guardian  cannot  surrender  interest  in  real  estate  without 
an  order  of  court 358 

when  a  guardian  cannot  surrender  the  right  to  sue  out  a 
writ  of  error — when  a  ward  is  not  estopped  to  repudi- 
ate guardian's  agreement 359 

HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS.— See  TAXES;.  EASEMENTS. 

right  to  levy  hard  road  tax  must  be  strictly  construed — 
under  Road  and  Bridge  act  of  1913  voters  cannot  im- 
pose hard  road  tax  to  begin  in  future 70 

proposition  for  a  hard  road  tax  must  be  voted  on  at  an- 
nual election,  if  possible 70 

purpose  of  provision  of  Road  and  Bridge  act  of  1913  for  a 
special  election  to  impose  hard  road  tax 70 

highway  commissioners  must  certify  levy  of  hard  road  tax 
for  entire  period  authorized  by  election 141 

what  is  necessary  to  constitute  a  common  law  dedication 
to  the  public — :making  of  a  common  law  plat  only  evi- 
dences intent  to  dedicate 167 

acceptance  of  common  law  dedication  may  be  express  or 
implied — mere  travel  does  not,  alone,  constitute  accept- 
ance of  common  law  dedication 168 
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UIGHW  AY  S.—Continued.  page. 

injunction  is  the  proper  remedy  when  city  takes  posses- 
sion of  a  street  to  which  it  has  no  right 167 

common  law  plat  has  no  effect  as  a  conveyance^  and  the 
offer  to  dedicate  may  be  revoked  before  acceptance. . . .  168 

a  common  law  dedication  once  accepted  is  irrevocable — a 
common  law  dedication  must  be  accepted  within  a  rea- 
sonable time 168 

what  may  show  revocation  of  an  offer  to  dedicate  by  com- 
mon law  dedication — what  shows  an  intention  to  revoke 
offer  to  dedicate 168 

when  offer  to  dedicate  is  revoked — ^acts  showing  accept- 
ance by  public  have  no  effect  after  revocation  of  com- 
mon law  dedication 169 

acceptance  of  part  of  streets  on  a  common  law  plat  does 
not  necessarily  constitute  acceptance  of  other  streets..  169 

what  facts  do  not  show  dedication  to  be  so  necessary  as 
to  imply  an  acceptance  from  slight  circumstances 169 

when  a  freehold  is  not  involved  on  appeal  in  an  action 
of  trespass 198 

what  use  of  a  road  is  sufficient  to  establish  public  right  of 
way — what  proof  is  necessary  to  establish  a  dedication 
to  public  use 221 

use  of  way  by  prescription  must  be  established  under  a 
claim  of  right  and  along  a  definite  line — how  prescrip- 
tive right  may  be  acquired 221 

effect  of  putting  gate  in  fence  at  the  place  where  a  right 
of  way  is  claimed— erection  of  gate  across  public  high- 
way is  a  nuisance 221 

what  does  not  constitute  an  abandonment  of  a  road  as  a 
public  highway 221 

no  one  can  acquire  prescriptive  right  to  maintain  nuisance  221 

rights  of  owners  of  property  abutting  street  or  highway. .  486 

.when  a  railroad  company  is  liable  for  damage  from  rais- 
ing grade  of  a  highway 486 

HOMESTEAD. 

a  widow's  undivided  interest  in  property  must  contribute 
to  homestead  estate — value  of  homestead  need  not  be 
tendered  before  sale : 206 

heirs  cannot  be  compelled  to  pay  amount  of  homestead  in- 
terest to  extinguish  estate 206 

when  the  court  can  only  decree  a  partition  sale  subject  to 
homestead  206 

section  9  of  act  relating  to  exemptions  does  not  apply  to 
sale  with  consent  of  owner  of  homestead  right 372 
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HOUSES  OF  ILL-FAME.  pacb. 

the  act  of  191 5,  making  bawdy  houses  public  nuisances^ 

is  constitutional 256 

section  5  of  act  making  bawdy  houses  public  nuisances 

does  not  confiscate  property  without  due  process  of  law .  256 

HUSBAND  AND  WIFE. 

common  law  was  in  force  as  to  married  women's  property 

prior  to  the  act  of  1861 23 

effect,  at  common  law,  of  purchase  of  realty  by  husband 

with  wife's  money — ^when  equity  will  recognize  waiver 

of  marital  rights  by  husband 23 

what  evidence  not  sufficient  to  prove  a  waiver  of  marital 

rights  by  husband 23 

when  wife  should  not  be  allowed  her  solicitor's  fees  in  a 

divorce  suit 99 

the  wife  may  testify  to  matters  occurring  after  the  death 

of  her  husband 381 

INDICTMENTS. 

larceny  indictment  must  give  name  of  owner  of  property  if 
known — when  facts  constituting  constructive  possession 
should  be  explained  to  jury  in  instruction  on  larceny. ..  402 

INFANTS.— See  GUARDIAN  AND  WARD. 

when  mother  is  entitled  to  earnings  of  minor  children ....     63 
when  validity  of  loans  secured  by  trust  deeds  on  infant's 

land  cannot  be  questioned 282 

courts  of  equity  have  plenary  jurisdiction  over  the  estates 

of  infants 282 

INJUNCTION. 

injunction  is  the  proper  remedy  when  city  takes  posses- 
sion of  a  street  to  which  it  has  no  right 167 

what  use  of  a  road  is  sufficient  to  establish  public  right  of 
way — what  proof  is  necessary  to  establish  a  dedication 
to  public  use 221 

use  of  way  by  prescription  must  be  established  under  a 
claim  of  right  and  along  a  definite  line — how  prescrip- 
tive right  may  be  acquired 221 

effect  of  putting  gate  in  fence  at  the  place  where  a  right 
of  way  is  claimed— erection  of  gate  across  public  high- 
way is  a  nuisance 221 

what  does  not  constitute  an  abandonment  of  a  road  as  a 

public  highway 221 

876  -  42 
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INJUNCTION.— Con/wwed.  page. 

court  of  equity  may  enjoin  public  nuisance  at  suit  of  At- 
torney General  or  State's  attorney 256 

injunction  is  a  proper  remedy  where  children  are  ordered 
excluded  from  school 275 

when  defendants  must  prove  such  facts  as  would  entitle 
them  to  specific  performance  of  contract  set  up  in  de- 
fense of  suit 402 

when  decree  enjoining  an  obstruction  of  a  water-course 
will  be  affirmed 423 

INJURIES.— See  NEGLIGENCE. 

INSTRUCTIONS. 

what  facts  constitute  constructive  possession  should  be  ex- 
plained to  the  jury — jury  should  not  be  instructed  in 

legal  phrases  not  understood  by  laymen 402 

when  party  cannot  complain  of  error  in  an  instruction. . .  487 
what  does  not  render  giving  of  an  instruction  erroneous 
in  ejectment  suit 497 

INTEREST. 

when  the  president  of  a  corporation  cannot  claim  interest 

on  salary 594 

when  interest  on  commissions  should  be  allowed 595 

INTER-STATE  COMMERCE. 

when  decisions  of  Inter- State  Commerce  Commission  can 
not  be  considered  by  Supreme  Court 56 

when  a  State  court  has  jurisdiction  of  a  suit  against  inter- 
State  carrier 56 

JUDGMENTS  AND  DECREES. 

Appellate  Court  opinion  may  be  examined  to  ascertain  the 
reasons  for  judgment 5^ 

when  decisions  of  Inter-State  Commerce  Commission  can 
not  be  considered  by  Supreme  Court 56 

when  judgment  of  probate  court  admitting  will  to  probate 
becomes  conclusive 76 

to  what  interest  in  real  estate  of  judgment  debtor  the  lien 
of  a  judgment  attaches 86 

judgment  lien  is  free  from  claims  of  third  parties  in  ab- 
sence of  notice,  actual  or  constructive 86 

right  of  an  assignee  to  enforce  lien  of  a  judgment  where 
there  are  no  equities  between  the  judgment  creditor  and 
the  judgment  debtor 86 
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JUDGMENTS  AND  DECREES.— Continued.  page. 

unrecorded  mortgage  for  purchase  money  has  no  effect  on 
lien  of  subsequent  judgment 86 

recital  of  mortgage  in  an  inventory  is  not  notice  to  holder 
of  judgment  secured  prior  to  the  inventory 86 

when  decree  will  not  be  disturbed  by  the  Supreme  Court — 
abuse  of  court's  discretion  in  allowing  alimony  pendente 
lite  or  solicitor's  fees  in  divorce  suit  is  subject  to  review    98 

what  is  not  an  attempt  to  exercise  control  over  judgment 
after  term  ic8 

judgment  sustaining  demurrer  to  pleas  is  not  final 191 

when  judgment  of  Appellate  Court  is  not  final — general 
rule  as  to  when  judgment  of  the  Appellate  Court  is  not 
final — Supreme  Court  can  review  only  final  judgments..   195 

when  decision  of  Industrial  Board  is  conclusive 366 

rule  as  to  collateral  attack — rule  that  judgment  cannot  be 
attacked  collaterally  applies  to  county  courts 372 

when  provision  in  judgment  for  parole  of  defendant  con- 
victed of  murder  is  mere  surplusage 457 

when  judgment  is  binding  on  the  Supreme  Court — error  in 
reasoning  of  the  opinion  of  Appellate  Court  is  imma- 
terial if  judgment  is  correct 462 

decree  construing  will  is  not  void  though  jurisdiction  was 
erroneously  exercised  574 

JUDICIAL  SALES. 

section  9  of  act  relating  to  exemptions  does  not  apply  to 
sale  with  consent  of  owner  of  homestead  right 372 

county  court  has  jurisdiction  to  sell  land  to  pay  debts  al- 
though incumbered  for  all  its  value 372 

JURISDICTION. 

when  a  State  court  has  jurisdiction  of  a  suit  against  inter- 
State  carrier  56 

the  filing  of  a  petition  for  the  organization  of  park  district 
is  jurisdictional  81 

when  equity  may  retain  jurisdiction — when  court  should 
not  retain  jurisdiction — question  of  non-delivery  of  a 
deed  may  be  determined  in  an  action  at  law 132 

when  the  municipal  court  has  no  jurisdiction  in  suit  for 
taxes — the  court  cannot  acquire  jurisdiction  by  consent 
of  parties I39 

when  court  should,  of  its  own  motion,  dismiss  suit 139 

power  of  executive  committee  of  circuit  judges  in  Cook 
county  to  transfer  case — transfer  of  case  has  no  effect 
upon  the  cause 210 
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JURISDICTION.—Con/i»Med.  pag«. 

when  a  freehold  is  not  involved  on  appeal  in  an  action 
of  trespass 198 

mandamus  lies  to  compel  expunging  of  order  made  with- 
out jurisdiction 210 

court  of  equity  may  enjoin  public  nuisance  at  suit  of  At- 
torney General  or  State's  attorney 256 

courts  of  equity  have  plenary  jurisdiction  over  estates  of 
infants — equity  has  power  to  protect  contingent  inter- 
ests of  persons  not  in  esse 282 

when  legality  of  Industrial  Board's  action  cannot  be  in- 
quired into  by  circuit  court 290 

rule  as  to  attacking  judgment  or  decree  collaterally — rule 
that  judgment  cannot  be  attacked  collaterally  applies  to 
county  courts  372 

county  court  has  jurisdiction  to  sell  land  to  pay  debts  al- 
though incumbered  for  all  its  value 372 

what  cases  decided  by  Appellate  Court  may  be  reviewed 
by  Supreme  Court — ^when  writ  of  error  does  not  lie  to 
Appellate  Court  by  virtue  of  constitution 484 

jurisdiction  of  equity  over  wills  prior  to  amendment  of 
section  50  of  Chancery  act 573 

existence  of  a  trust  not  essential  to  jurisdiction  of  equity 
to  construe  wills — equity  should  not  take  jurisdiction 
solely  to  destroy  contingent  remainders 573 

when  equity  will  not  take  jurisdiction  to  remove  cloud  on 
title  under  a  will 573 

equity  should  not  take  jurisdiction  to  remove  verbal  as- 
sertion of  ownership  as  cloud  on  title 573 

when  equity  will  not  take  jurisdiction  to  declare  the  rights 
of  parties  573 

decree  construing  will  is  not  void  though  jurisdiction  was 
erroneously  exercised 574 

JUVENILE  COURT  ACT. 

filing  petition  does  not  make  petitioner  a  party— decision 
under  Juvenile  Court  act  cannot  be  reviewed  on  appeal .  453 

LACHES. 

laches  will  not  apply  until  discovery  of  the  fraud — fail- 
ure to  use  diligence  to  discover  fraud  is  excused  where 
fiduciary  relation  exists 292 

when  the  doctrine  of  laches  will  not  be  applied  in  denial 
of  relief 337 

when  parties  arc  not  guilty  of  laches  in  asserting  right  un- 
der an  executory  devise 532 
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LANDLORD  AND  TENANT.— See  LEASES. 

LARCENY.  PAGE. 

larceny  indictment  must  give  the  name  of  the  owner  of 
property  if  known — ^when  allegation  of  ownership  is  not 
proved—rule  as  to  finding  of  lost  property 402 

lost  property  is  presumed  to  be  in  the  possession  of  the 
legal  owner — what  facts  constitute  constructive  posses- 
sion should  be  explained  to  jury 402 

LEASES. 

rule  for  construing  leases — lease  construed  as  requiring  a 
lessee  to  quarry  stone  with  reasonable  diligence 199 

when  burden  is  not  upon  lessor  to  show  that  quarry  con- 
tains stone  suitable  for  quarrying 199 

when  assignee  of  lease  is  liable  in  damages  for  not  quarry- 
ing stone  200 

LIENS.— See  MORTGAGES. 

to  what  interest  in  real  estate  of  judgment  debtor  the  lien 
of  a  judgment  attaches 86 

judgment  lien  is  free  from  claims  of  third  parties  in  ab- 
sence of  notice,  actual  or  constructive 86 

right  of  an  assignee  to  enforce  lien  of  a  judgment  where 
there  are  no  equities  between  the  judgment  creditor  and 
the  judgment  debtor 86 

unrecorded  mortgage  for  purchase  money  has  no  eflFect  on 
lien  of  subsequent  judgment 86 

LIMITATIONS. 

when  widow  does  not  acquire  title  adverse  to  heirs — pur- 
chaser with  knowledge  of  the  facts  occupies  no  better 
position  than  grantor 117 

possession  of  one  tenant  in  common  cannot  be  set  up  as  a 
bar  against  co-tenants 117 

defendant  in  ejectment  should  be  allowed  to  prove  posses- 
sion for  statutory  period 158 

when  defense  of  Statute  of  Limitations  cannot  be  invoked 
in  ejectment 521 

LOAN  ASSOCIATIONS. 

building  and  loan  association  negligent  in  not  demanding 
surrender  of  certificates  of  stock  before  cashing  them.  - .  336 

LOST  PROPERTY. 

rule  as  to  finding  of  lost  property — lost  property  is  pre- 
sumed to  be  in  possession  of  legal  owner 402 
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MANDAMUS.  page. 

the  same  rules  of  pleading  apply  in  mandamus  as  in  other 
actions  at  law 109 

mandamus  lies  to  compel  expunging  of  order  made  with- 
out jurisdiction 210 

power  of  executive  committee  of  circuit  judges  in  Cook 
county  to  transfer  case — transfer  of  case  has  no  effect 
upon  the  cause 210 

when  a  petition  for  mandamus  to  renew  a  certificate  of 
pharmacy  need  not  allege  continuance  in  the  business...  236 

when  a  petition  for  mandamus  to  renew  a  certificate  of 
pharmacy  is  sufficient  in  law 237 

MARRIED  WOMEN. 

common  law  was  in  force  as  to  married  women's  property 

prior  to  act  of  1861 23 

effect,  at  common  law,  of  purchase  of  realty  by  husband 

with  wife's  money — when  equity  will  recognize  waiver 

of  marital  rights  by  husband 23 

what  evidence  not  sufficient  to  prove  waiver  of  marital 

rights  by  husband 23 

MASTER  AND  SERVANT.— See  WORKMEN'S  COMPENSA- 
TION;  RAILROADS. 

when  street  railway  employee  is  negligent  in  not  examin- 
ing mechanism  of  car  before  connecting  trolley 183 

when  contributory  negligence  of  street  railway  employee 
is  not  a  question  for  jury 183 

when  street  railway  employee  cannot  rely  upon  custom  of 
other  employees 183 

injured  employee  has  right  to  apply  to  Industrial  Board 
after  expiration  of  voluntary  payments  by  employer  un- 
der Workmen's  Compensation  act 366 

when  decision  of  Industrial  Board  is  conclusive — volun- 
tary payments  by  employer,  when  accepted  by  injured 
employee,  constitute  an  agreement  for  compensation . . .  366 

under  Workmen's  Compensation  act  injured  employee  is 
entitled  to  ask  for  compensation  because  of  recurrence 
of  disability — what  is  not  a  recurrence  of  disability 366 

MASTERS  IN  CHANCERY. 

master's  per  diem  compensation  should  not  equal  or  ex- 
ceed chancellor's — rate  of  expense  of  maintaining  office 
should  not  be  considered  in  allowing  master's  fees. ...     99 

MINORS.— See  INFANTS. 
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MONOPOLIES.  PAGE, 

section  22  of  article  4  of  the  constitution  is  not  opposed 
to  elimination  of  competition  unless  a  monopoly  will 

be  created  432 

right  of  individual  to  invoke  Federal  Anti-Trust  act 433 

MORTGAGES. 

unrecorded  mortgage  for  purchase  money  has  no  effect  on 

lien  of  subsequent  judgment 86 

fact  that  mortgage  notes  were  given  for  purchase  money  is 

immaterial  where  description  does  not  identify  property.    86 
recital  of  mortgage  in  inventory  is  not  notice  to  holder  of 

judgment  secured  prior  to  the  inventory 86 

when  purchaser  is  not  chargeable  with  notice  of  error  in 

description  in  trust  deed 87 

when  purchaser  at  master's  sale  may  appeal  to  Supreme 

Court  from  order  to  pay  purchase  price  of  land 282 

what  is  the  proper  practice  where  purchaser  refuses  to 

pay  balance  of  bid  at  foreclosure  sale 282 

when  validity  of  loans  secured  by  trust  deeds  on  infant's 

land  cannot  be  questioned 282 

when  court  may  order  sale  of  a  portion  of  land  free  from 

equity  of  redemption  282 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

municipality  may  regulate  kind  of  milk  to  be  sold  within 
its  limits — regulations  governing  sale  of  milk  are  valid 
if  reasonable 3^ 

Chicago  milk  ordinance  applies  to  common  carriers 30 

when  common  carrier  need  not  accept  milk  for  transpor- 
tation— when  prevision  of  ordinance  is  unreasonable..     31 

when  judgment  of  city  council  is  conclusive  as  to  v/hether 
improvement  is  necessary 60 

ordinance  requiring  two  water  mains  in  one  street  is  not 
necessarily  unreasonable  60 

a  park  district  and  library  board  cannot  surrender  to  each 
other  exclusive  control  of  any  part  of  a  library  building 
to  be  erected  in  park 92 

injunction  is  the  proper  remedy  when  city  takes  posses- 
sion of  a  street  to  which  it  has  no  right 167 

what  necessary  to  constitute  a  common  law  dedication — 
general  rules  as  to  effect  of  common  law  dedication. ..   167 

MUNICIPAL  COURT.— See  COURTS. 
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MURDER.  PAGE. 

when  it  will  not  be  presumed  the  court  erroneously  stated 
the  effect  of  pleas  of  guilty 457 

power  of  court  to  punish  defendants  who  plead  guilty  on 
charge  of  murder — when  provision  in  judgment  for  pa- 
role of  one  convicted  of  murder  is  mere  surplusage. . . .  457 

NAMES. 

when  change  in  name  of  debtor  corporation  will  not  re- 
lieve guarantors  of  liability  on  a  guaranty  contract. . . .  463 

NEGLIGENCE. 

when  street  railway  employee  is  negligent  in  not  exam- 
ing  mechanism  of  car  before  connecting  trolley 183 

when  contributory  negligence  of  street  railway  employee 
is  not  a  question  for  jury 183 

when  a  street  railway  employee  cannot  rely  upon  custom 
of  other  employees 183 

building. and  loan  association  negligent  in  not  demanding 
surrender  of  certificates  of  stock  before  cashing  them . .  336 

negligence  of  secretary  is  chargeable  to  corporation 337 

when  jury  is  warranted  in  finding  deceased  was  in  exer- 
cise of  due  care — when  giving  an  erroneous  instruction 
will  not  reverse 386 

crossing  *flagman  entitled  to  protection  of  ordinances  regu- 
lating train  movements 386 

NOTICE. 

judgment  lien  is  free  from  claims  of  third  parties  in  ab- 
sence of  notice,  actual  or  constructive 86 

unrecorded  mortgage  for  purchase  money  has  no  effect  on 
lien  of  subsequent  judgment 86 

fact  that  mortgage  notes  were  given  for  purchase  money 
is  immaterial  where  description  in  trust  deed  does  not 
identify  property 86 

recital  of  a  mortgage  in  an  inventory  is  not  notice  to  a 
holder  of  judgment  secured  prior  to  the  inventory. ...     86 

record  of  a  deed  is  constructive  notice  only  to  parties  in 
same  chain  of  title , 87 

when  purchaser  will  be  held  to  knowledge  of  misdescrip- 
tion apparent  on  face  of  deed 87 

record  of  instrument  affecting  title  is  constructive  notice 
only  so  far  as  land  is  correctly  described 87 

when  a  purchaser  is  not  chargeable  with  notice  of  error 
in  description 87 
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NOTICE.— Con/tnkerf.  page. 

purchaser  with  knowledge  of  the  facts  occupies  no  better 
position  than  the  grantor 117 

rule  in  construing  the  sufficiency  of  notice  in  a  chancery 
proceeding 283 

a  pledgee  of  stock  is  not  required  to  notify  corporation 
of  the  pledge 337 

under  Workmen's  Compensation  act  of  1913  notice  must  be 
given  parties  of  hearing  on  review  by  Industrial  Board.  514 

under  Workmen's  Compensation  act  Industrial  Board  can 
not  investigate  facts  disputed  on  review  without  addi- 
tional notice 514 

NUISANCES. 

erection  of  gate  across  public  highway  is  a  nuisance — no 
one  can  acquire  prescriptive  right  to  maintain  nuisance.  221 

court  of  equity  may  enjoin  public  nuisance  at  suit  of  At- 
torney General  or  State's  attorney 256 

the  act  of  1915^  making  bawdy  houses  public  nuisances, 
is  constitutional 256 

section  5  of  the  act  making  bawdy  houses  public  nuisances 
does  not  confiscate  property  without  due  process  of  law.  256 

OFFICERS. 

constitution  does  not  limit  appointment  of  officers  to  any 
particular  department 261 

Civil  Service  act  may  be  constitutionally  applied  to  dep- 
uty performing  constitutional  duty  of  principal 261 

ORDINANCES. 

municipality  may  regulate  kind  of  milk  to  be  sold  within 
its  limits — regulations  governing  sale  of  milk  are  valid 
if  reasonable  30 

Chicago  milk  ordinance  applies  to  common  carriers 30 

under  what  ordinance  a  common  carrier  need  not  accept 
milk  for  transportation — when  provision  of  ordinance 
is  unreasonable .* 31 

when  judgment  of  city  council  is  conclusive  as  to  whether 
improvement  is  necessary 60 

ordinance  requiring  two  water  mains  in  one  street  is  not 
necessarily  unreasonable  60 

ORPHANS'  HOMES. 

children  in  orphans'  home  are  entitled  to  attend  schools  of 
district  where  institution  is  located 274 
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PARENT  AND  CHILD.                                                         page. 
when  mother  is  entitled  to  earnings  of  minor  children 63 

PARKS. 

the  filing  of  a  petition  for  the  organization  of  park  ois- . . 
trict  is  jurisdictional — petition  for  organization  of  park 
district  cannot  be  amended 81 

attorney  for  persons  petitioning  for  the  organization  of 
a  park  district  cannot  file  an  amended  petition  signed 
by  him,  alone 81 

park  district  and  library  board  cannot  surrender  to  each 
other  exclusive  control  of  any  part  of  a  library  building 
to  be  erected  in  park 92 

PARTIES. 

only  the  party  prejudiced  can  complain  of  erroneous  find- 
ings— what  interest  is  not  required  to  be  noted  under 

section  9  of  Torrens  act 28 

court  cannot  acquire  jurisdiction  by  consent  of  parties. . .   139 

what  is  not  a  misjoinder  of  complainants 275 

filing  petition  under  Juvenile  Court  act  does  not  make  the 
petitioner  a  party 453 

PARTITION. 

value  of  homestead  need  not  be  tendered  before  sale  on 
partition — heirs  desiring  partition  cannot  be  compelled 
to  pay  amount  of  homestead  interest  to  extinguish  estate  206 

when  the  court  can  only  decree  a  partition  sale  subject 
to  homestead 206 

when  dower  must  be  assigned  out  6f  the  rents  and  profits 
or  its  yearly  value  fixed  before  sale  on  partition 206 

parties  to  a  partition  suit  are  entitled  to  have  dower  as- 
signed or  value  fixed  by  decree 207 

parties  to  suit  for  partition  are  entitled  to  have  all  ques- 
tions settled,  so  far  as  possible 207 

PETITIONS. 

a  petition  for  levying  special  assessment  must  be  filed  by 
some  officer  designated  in  ordinance 74 

the  filing  of  a  petition  for  the  organization  of  park  dis- 
trict is  jurisdictional — petition  for' organization  of  park 
district  cannot  be  amended 81 

attorney  for  persons  petitioning  for  the  organization  of 
a  park  district  cannot  file  an  amended  petition  signed 
by  him,  alone fix 
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PETITIONS.— Con/twu^d.                                                        page. 
,   when  petition  for  mandamus  to  renew  certificate  of  phar- 
macy need  not  allege  continuance  in  the  business 236 

when  petition  for  mandamus  to  renew  certificate  of  phar- 
macy is  sufficient  in  law 237 

filing  petition  under  the  Juvenile  Court  act  does  not  make 
petitioner  a  party 453 

PHARMACY. 

presumption  of  good  character  continues  in  favor  of  the 
holder  of  a  certificate  of  pharmacy — when  State  Board 
of  Pharmacy  cannot  deny  renewal  of  certificate 236 

when  petition  for  mandamus  to  renew  certificate  need  not 
allege  continuance  in  the  business 236 

when  petition  for  mandamus  to  renew  certificate  is  suffi- 
cient in  law 237 

when  State  Board  of  Pharmacy  is  presumed  to  have  re- 
garded the  applicant  entitled  to  renewal  of  certificate...  237 

what  is  not  ground  for  State  Board  of  Pharmacy  to  refuse 
to  renew  certificate 237 

PLATS. 

what  is  necessary  to  constitute  dedication  to  the  public  by 

a  common  law  plat — ^making  of  a  common  law  plat  only 

evidences  intent  to  dedicate 167 

common  law  plat  has  no  effect  as  a  conveyaticci  and  the 

offer  to  dedicate  may  be  revoked  before  acceptance. . . .   168 
acceptance  of  part  of  streets  on  a  common  law  plat  does 

not  necessarily  constitute  acceptance  of  other  streets. . .   169 

PLEADING. 

in  a  divorce  suit  defense  of  condonation  must  be  pleaded 
or  set  up  in  answer — burden  of  proof 98 

the  same  rules  of  pleading  apply  in  mandamus  as  in  other 
actions  at  law 109 

judgment  sustaining  demurrer  to  pleas  is  not  final 191 

how  issue  should  be  joined  in  proceeding  under  the  act  of 
1 91 3,  relating  to  adjoining  drainage  districts 191 

what  the  defendant  must  do  to  have  sufficiency  of  answer 
passed  upon  by  Supreme  Court '. 191 

when  petition  for  mandamus  to  renew  certificate  of  phar- 
macy need  not  allege  continuance  in  the  business 236 

when  petition  for  mandamus  to  renew  certificate  of  phar- 
macy is  sufficient  in  law 237 

when  a  cause  is  heard  on  bill  and  answers  the  answers  are 
to  be  taken  as  true 372 
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PLEADING.— Co«/»nwerf.  page. 

what  is  not  a  misjoinder  of  complainants ^75 

larceny  indictment  must  give  name  of  the  owner  of  prop- 
erty if  known 402 

plea  of  not  guilty  in  ejectment  admits  possession  in  de- 
fendant at  beginning  of  suit 448 

PLEDGES. 

rights  of  pledgee  of  stock  certificates 336 

pledgee  of  stock  is  not  required  to  notify  corporation  of 
the  pledge — against  what  persons  pledgees  of  corporate 
stock  are  protected 337 

POLICE  POWER. 

municipality  may  regulate  kind  of  milk  to  be  sold  within 
its  limits — regulations  governing  sale  of  milk  are  valid 
if  reasonable 30 

when  provision  of  ordinance  is  unreasonable y. 

POWERS. 

provision  in  will  forbidding  termination  of  trust  to  enable 
children  to  speculate  does  not  imply  a  power  to  dispose 
of  the  fee 531 

what  power  of  disposition  is  required  to  defeat  a  base  fee 
created  by  executory  devise 531 

PRACTICE. 

parties  to  will  contest  are  entitled  to  trial  by  jury 11 

counsel  have  no  authority  to  waive  legal  rights  of  clients 
without  their  consent — when  the  court  should  set  aside 
waiver  and  grant  trial  by  jury 12 

when  motion  for  trial  by  jury  need  not  be  renewed 13 

only  the  party  prejudiced  can  complain  of  erroneous  find- 
ings— what  interest  is  not  required  to  be  noted  under 
section  9  of  Torrens  act 28 

the  Appellate  Court  opinion  may  be  examined  to  ascertain 
reasons  for  judgment 56 

when  decisions  of  Inter-State  Commerce  Commission  can 
not  be  considered  by  Supreme  Court 56 

when  a  State  court  has  jurisdiction  of  suit  against  inter- 
State  carrier  56 

when  judgment  of  probate  court  admitting  will  to  probate 
becomes  conclusive y6 

there  must  be  an  order  admitting  will  to  probate  before 
bill  to  contest  a  will  will  lie 76 
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the  filing  of  petition  for  the  organization  of  park  district 
is  jurisdictional — ^petition  for  organization  of  park  dis- 
trict cannot  be  amended 8i 

attorney  for  persons  petitioning  for  the  organization  of 
park  district  cannot  file  an  amended  petition  signed  by 
him,  alone 8i 

when  decree  will  not  be  disturbed  by  Supreme  Court — de- 
fense of  condonation  in  divorce  suit  must  be  pleaded  or 
set  up  in  answer 98 

abuse  of  court's  discretion  in  allowing  alimony  pendente 
lite  or  solicitor's  fees  in  divorce  is  subject  to  review 98 

when  wife  should  not  be  allowed  her  solicitor's  fees  in  a 
divorce  suit  99 

master's  per  diem  compensation  should  not  equal  or  ex- 
ceed the  chancellor's 99 

rate  of  expense  of  maintaining  office  should  not  be  consid- 
ered in  allowing  master's  fees 99 

clerk  of  court  is  not  privileged  to  enter  orders  contrary  to 
direction  of  judge — what  is  not  an  attempt  to  exercise 
control  over  judgment  after  term 108 

rule  as  to  filing  a  bill  of  exceptions 108 

bill  of  exceptions  may  be  filed  by  nunc  pro  tunc  order  made 
within  time  of  extension 109 

the  same  rules  of  pleading  apply  in  mandamus  as  in  other 
actions  at  law 109 

when  court  should  of  its  own  motion  dismiss  the  suit 139 

when  a  party  cannot  contend  that  there  was  no  order  of 
reference  to  the  master — when  parties  are  warranted  in 
treating  a  case  as  referred  to  master 149 

injunction  is  the  proper  remedy  when  city  takes  posses- 
sion of  a  street  to  which  it  has  no  right 167 

judgment  sustaining  demurrer  to  pleas  not  final  judgment.  191 

how  issue  should  be  joined  in  proceeding  under  the  act  of 
1913,  relating  to  adjoining  drainage  districts 191 

what  the  defendant  must  do  to  have  sufficiency  of  answer 
passed  upon  by  Supreme  Court 191 

when  judgment  of  Appellate  Court  is  not  final — general 
rule  as  to  when  judgment  of  the  Appellate  Court  is  not 
final — Supreme  Court  can  review  only  final  judgments.   195 

when  a  freehold  is  not  involved  on  appeal  in  an  action 
of  trespass * 198 

when  dower  must  be  assigned  out  of  rents  and  profits  or 
its  yearly  value  fixed 206 

parties  to  suit  for  partition  are  entitled  to  have  all  ques- 
tions settled,  so  far  as  possible 207 
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value  of  homestead  need  not  be  tendered  before  a  sale — 
when  the  court  can  only  decree  partition  sale  subject 
to  homestead 206 

mandamus  lies  to  compel  expunging  of  order  made  with- 
out jurisdiction 210 

power  of  executive  committee  of  circuit  judges  in  Cook 
county  to  transfer  case — transfer  of  case  has  no  effect 
upon  the  cause 210 

when  costs  are  properly  taxed  against  relators  seeking  to 
nullify  school  election 217 

court  of  equity  may  enjoin  public  nuisance  at  suit  of  At- 
torney General  or  State's  attorney 256 

what  is  not  a  misjoinder  of  the  complainants — injunction 
is  a  proper  remedy  where  children'  are  ordered  excluded 
from  school 275 

when  purchaser  at  master's  sale  may  appeal  to  Supreme 
Court  from  order  to  pay  purchase  price  of  land 282 

what  is  the  proper  practice  where  purchaser  refuses  to  pay 
balance  of  bid  at  foreclosure  sale 282 

when  court  may  order  sale  of  a  portion  of  land  free  from 
equity  of  redemption 282 

rule  in  construing  the  sufficiency  of  notice  in  a  chancery 
proceeding 283 

constitutional  questions  are  waived  by  taking  case  to  the 
Appellate  Court  328 

rule  as  to  attacking  judgment  or  decree  collaterally — rule 
that  judgment  cannot  be  attacked  collaterally  applies  to 
county  courts 372 

county  court  has  jurisdiction  to  sell  land  to  pay  debts  al- 
though incumbered  for  its  full  value 372 

when  a  cause  is  heard  on  bill  and  answers  the  answers  are 
to  be  taken  as  true 372 

when  errors  in  ruling  upon  evidence  will  not  reverse — 
when  deposition  need  not  be  incorporated  in  certificate 
of  evidence 381 

when  view  taken  by  the  probate  court  is  of  no  importance 
on  appeal 381 

effect  of  the  Appellate  Court's  affirmance  of  judgment  in 
a  suit  at  law — when  giving  erroneous  instruction  will 
not  reverse 386 

in  special  assessment  proceeding  court  is  not  bound  to  ac- 
cept testimony  of  either  set  of  witnesses  as  to  benefits. .  420 

reason  given  for  judgment  is  not  material 420 

when  amendment  of  record  to  show  defendants  were  fully 
advised  of  effect  of  pleading  guilty  is  unnecessary 457 
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filing  petition  under  Juvenile  Court  act  does  not  make  peti- 
tioner a  party— decision  under  Juvenile  Court  act  can 
not  be  reviewed  by  appeal 453 

when  it  will  not  be  presumed  the  court  erroneously  stated 
effect  of  pleas  of  guilty 457 

when  judgment  is  binding  on  Supreme  Court — rules  of 
municipal  court  must  be  included  in  bill  of  exceptions . .  462 

error  in  reasoning  of  opinion  of  Appellate  Court  is  im- 
material if  judgment  is  correct 462 

allowing  amendment  is  largely  discretionary  with  court. .  464 

what  cases  decided  by  Appellate  Court  may  be  reviewed  by 
Supreme  Court — when  writ  of  error  does  not  lie  to  Ap- 
pellate Court  by  virtue  of  the  constitution 484 

when  counsel  for  railroad  cannot  raise  the  question  in  the 
Supreme  Court  that  railroad  made  no  elevations  outside 
right  of  way 486 

judgment  of  the  Appellate  Court  is  conclusive  as  to  ques- 
tions of  fact 487 

when  party  cannot  complain  of  error  in  an  instruction . . .  487 

what  is  not  a  sufficient  showing  to  admit  testimony  of  wit- 
ness on  a  former  trial — what  does  not  render  giving  of 
an  instruction  erroneous 497 

when  omission  of  words  of  affirmation  in  oath  of  commis- 
sioners assigning  dower  wiy  not  render  the  oath  void. .  520 

when  part  of  description  in  report  of  commissioners  to 
assign  dower  may  be  treated  as  surplusage 521 

what  is  not  a  statement  of  facts  or  correct  stenographic  re- 
port within  meaning  of  Municipal  Court  act 526 

PRESCRIPTION. 

what  use  of  road  is  sufficient  to  establish  public  right  of 
way — use  of  way  by  prescription  must  be  established  un- 
der claim  of  right  and  along  a  definite  line 221 

how  prescriptive  right  may  be  acquired — no  one  can  ac- 
quire a  prescriptive  right  to  maintain  a  nuisance 221 

PRESUMPTIONS. 

what  does  not  raise  the  presumption  of  undue  influence 
by  beneficiary 46 

presumption  of  good  character  continues  in  favor  of  the 
holder  of  a  certificate  of  pharmacy 236 

when  State  Board  of  Pharmacy  is  presumed  to  have  re- 
garded the  applicant  entitled  to  renewal  of  certificate . . .  237 

when  it  will  not  be  presumed  the  court  erroneously  stated 
th^  effect  of  plea  of  guilty 457 
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mere  possession  is  presumptive  evidence  of  a  fee  and  is 
sufficient  to  warrant  recovery  in  ejectment  where  de- 
fendant shows  no  better  title 448 

possession  under  a  deed  or  paper  purporting  to  be  a  deed 
is  presumed  to  be  co-extensive  with  description  in  such 
an  instrument 448 

when  presumption  that  the  testator  used  words  at  different 
times  in  the  same  sense  cannot  prevail 530 

PRINCIPAL  AND  AGENT. 

Civil  Service  act  may  be  constitutionally  applied  to  deputy 
performing  constitutional  duty  of  principal 261 

what  does  not  show  that  sale  of  land  was  in  good  faith  be- 
tween principal  and  agent 292 

PRINTING  COMPANIES.— See  CORPORATIONS. 

PROBATE.— See  WILLS. 

PUBLIC  POLICY. 

what  determines  whether  a  statute  is  void  as  contraven- 
ing public  policy 432 

section  22  of  article  4  of  the  constitution  does  not  declare 
public  policy  opposed  to  the  elimination  of  competition.  432 

what  is  not  sufficient  ground  for  holding  section  2^  of  the 
Public  Utilities  act  void  as  against  public  policy 432 

PUBLIC  UTILITIES. 

purpose  of  the  Public  Utilities  act — benefits  need  not  be 
received  by  the  whole  public — what  is  required  to  make 
use  public 121 

use  must  concern  the  public  as  distinguished  from  indi- 
viduals— what  determines  whether  a  company  is  operat- 
ing a  public  utility 121 

when  mutual  telephone  company  is  operating  a  public  util- 
ity— what  determines  whether  new  construction  is  en- 
tirely new  or  an  extension  of  existing  plant 121 

what  is  not  sufficient  ground  for  holding  section  27  of  the 
Public  Utilities  act  void  as  against  public  policy 432 

commission  may  authorize  one  telephone  company  to  pur- 
chase stock  of  another  company 433 

section  27  of  Public  Utilities  act  does  not  violate  section  22 
of  article  4  of  State  constitution 433 

meaning  of  the  term  "public  utility/*  as  used  in  section  28 
of  Public  Utilities  act 433 
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interests  of  public  not  best  served  by  competition  in  tele- 
phone business  433 

purpose  of  Public  Utilities  act 555 

when  Public  Utilities  Commission  cannot  order  a  railway 
company  to  return  to  a  previous  rate  without  evidence 
that  new  rates  are  unreasonable 555 

what  provision  of  section  36  of  Public  Utilities  act  is  not 
applicable  to  first  schedule  of  rates  filed 555 

Public  Utilities  Commission  cannot  change  rates  in  origi- 
nal schedules  without  hearing  evidence 555 

rates  in  force  when  schedules  were  made  were  the  ones  to 
be  included  in  schedules  filed 555 

the  Public  Utilities  Commission  has  power,  after  a  hear- 
ing, to  establish  reasonable  rates  and  make  reparation 
for  overcharges 555 

effect  of  putting  new  rates  in  force  before  Public  Utili- 
ties act  took  effect — ^what  evidence  may  be  demanded  by 
Public  Utilities  Commission 556 

burden  is  on  railway  company  to  show  rates  are  reason- 
able and  just — a  confiscatory  rate  is  void  as  a  depriva- 
tion of  property  without  due  process  of  law 556 

Public  Utilities  Commission  may  fix  rate  of  less  than  two 
cents  a  mile  556 

purpose  of  definitions  of  "railroad"  and  "street  railroad" 
in  section  10  of  Public  Utilities  act 556 

Public  Utilities  act  does  not  violate  section  4  of  article  11 
of  State  constitution 557 

Public  Utilities  act  is  not  an  amendment  of  any  other 
act — article  5  of  Public  Utilities  act  does  not  deprive 
one  of  property  without  due  process  of  law 557 

section  71  of  Public  Utilities  act,  restricting  the  right  to 
a  supersedeas,  is  not  invalid 557 

State  may  regulate  passenger  fares  and  freight  rates  by 
means  of  a  commission 558 

RALROADS.— See  PUBLIC  UTILITIES. 

when  jury  is  warranted  in  finding  the  deceased  was  in  the 
exercise  of  due  care  when  struck  by  train — when  giv- 
ing erroneous  instruction  will  not  reverse 386 

crossing  flagman  entitled  to  protection  of  ordinances  regu- 
lating train  movements 386 

what  rights  are  acquired  by  a  railroad  in  purchasing  fee 
simple  title  to  right  of  way 486 

when  damages  cannot  be  recovered  because  of  elevation  of 

a  railroad  owning  fee  simple  in  right  of  way 486 

276  -  43 
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when  counsel  cannot  raise  the  question  that  railroad  made 
no  elevations  outside  right  of  way 486 

when  a  railroad  company  is  liable  for  damage  from  rais- 
ing grade  of  a  highway 487 

REAL  PROPERTY.— See  WILLS;   TRUSTS. 

effect,  at  common  law,  of  purchase  of  realty  by  husband 
with  wife's  money 23 

what  interest  is  not  required  to  be  noted  under  section  9 
of  the  Torrens  act 28 

when  widow  does  not  acquire  title  adverse  to  heirs — pur- 
chaser with  knowledge  of  the  facts  occupies  no  better 
position  than  grantor 117 

possession  of  one  tenant  in  common  cannot  be  set  up  as 
a  bar  against  co-tenants 117 

widow's  undivided  interest  in  property  must  contribute  to 
homestead  estate — value  of  homestead  need  not  be  ten- 
dered before  sale 206 

heirs  cannot  be  compelled  to  pay  amount  of  homestead  in- 
terest to  extinguish  estate — when  court  can  only  decree 
partition  sale  subject  to  homestead 206 

guardian  cannot  surrender  interest  in  real  estate  without 
an  order  of  court 358 

when  an  agreement  not  to  sue  out  a  writ  of  error  affects 
real  estate 359 

RECEIVING  STOLEN  PROPERTY. 

ownership  of  property  must  be  proved  as  alleged  in  an  in- 
dictment for  receiving  stolen  property 162 

REDEMPTION. 

when  court  may  order  sale  of  a  portion  of  land  free  from 
equity  of  redemption 282 

REGISTRATION  OF  TITLE. 

what  interest  is  not  required  to  be  noted  under  section  9 
of  Torrens  act 28 

RELIGIOUS  SOCIETIES. 

what  use  of  church  will  not  keep  a  church  organization 
alive — when  church  property  subject  to  sale  by  trustees.    41 

REMAINDERS. 

provision  in  will  giving  children  power  to  dispose  of  their 
shares  by  will  does  not  defeat  a  remainder  over,  created 
by  executory  devise , 53I 
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equity  should  not  take  jurisdiction  solely  to  destroy  con- 
tingent remainders  created  by  a  will 573 

RESCISSION.— See  CONTRACTS. 

what  is  not  a  waiver  of  purchaser's  right  to  rescind  con- 
tract— what  amounts  to  an  unreasonable  delay 267 

right  of  purchaser  to  remain  in  possession  after  a  breach 
by  seller — ^purchaser  does  not  waive  right  to  rescind  by 
negotiating  for  settlement 267 

ROADS  AND  BRIDGES.— See  HIGHWAYS;  TAXES. 

SALARIES.— See  FEES  AND  SALARIES. 

SCHOOLS. 

act  of  191 5,  legalizing  elections  for  organization  of  high 
school  districts^  is  general  in  its  application  and  valid. .  217 

act  of  April  24,  191 5^  legalizing  elections^  does  not  en- 
croach upon  the  province  of  the  judiciary 217 

when  costs  are  properly  taxed  against  relators  seeking  to 
nullify  school  election 217 

right  to  attend  school  does  not  depend  on  legal  domicile — 
what  residence  is  required  to  entitle  a  child  to  attend 
school — what  children  entitled  to  attend  school 274 

children  in  orphans'  home  entitled  to  attend  schools  of  the 
district  where  institution  is  located 274 

injunction  is  a  proper  remedy  where  children  are  ordered 
excluded  from  school 275 

sections  i  and  6  of  the  Township  High  School  act  of  191 1 
must  be  construed  together 581 

section  i  of  Township  High  School  act  of  191 1  is  uncon- 
stitutional and  entire  act  is  invalid 581 

Township  High  School  act  of  191 1  cannot  be  sustained 
because  general  School  law  covers  same  ground 581 

section  22  of  article  4  of  constitution  applies  to  laws  for 
formation  of  school  districts 582 

Township  High  School  act  of  191 1  cannot  be  upheld  be- 
cause districts  have  been  organized  under  it 582 

districts  organized  under  Township  High  School  act  are 
de  facto  districts  582 

SOLICITORS'  FEES. 

abuse  of  court's  discretion  in  allowing  alimony  pendente 

lite  or  solicitor's  fees  in  divorce  is  subject  to  review. . .     98 
when  wife  should  not  be  allowed  her  solicitor's  fees  in  a 

divorce  suit  99 
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when  judgment  of  city  council  is  conclusive  as  to  whether 
improvement  is  necessary 60 

ordinance  requiring  two  water  mains  in  one  street  is  not 
necessarily  unreasonable — assessment  roll  prima  facie 
evidence  of  correctness  of  amount  assessed 60 

what  issues  raised  by  objection  that  a  special  assessment 
is  unjust 60 

what  determines  whether  property  is  assessed  more  than 
its  proportionate  amount  61 

nature  of  an  assessment  roll  and  objections  in  a  special  as- 
sessment proceeding — when  the  objections  need  not  be 
in  writing  74 

a  petition  must  be  filed  by  some  officer  designated  in  the 
ordinance  74 

when  error  in  description  of  land  is  not  fatal  on  applica- 
tion for  judgment  and  order  of  sale 228 

party  purchasing  land  after  spreading  of  drainage  assess- 
ment not  barred  from  objecting  on  application  for  sale.  228 

court  not  bound  to  accept  testimony  of  either  set  of  wit- 
nesses as  to  benefits — the  reason  given  for  judgment  is 
not  material 420 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

how  intention  of  legislature  is  to  be  ascertained  in  con- 
struing statutes  346 

what  determines  whether  a  statute  is  void  as  contraven- 
ing public  policy  432 

the  Public  Utilities  act  is  not  an  amendment  of  any  other 
act — legislature  is  not  prohibited  from  defining  terms 
specifically  for  a  particular  act 557 

when  objections  to  constitutionality  of  a  statute  will  not 
be  considered  557 

STONE  QUARRIES. 

lease  construed  as  requiring  a  lessee  to  quarry  stone  with 
reasonable  diligence  199 

when  burden  is  not  upon  lessor  to  show  that  quarry  con- 
tains stone  suitable  for  quarrying 199 

when  assignee  of  lease  is  liable  in  damages  for  not  quarry- 
ing stone 200 
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when  street  railway  employee  is  negligent  is  not  exam- 
ining mechanism  of  car  before  connecting  trolley 183 

when  contributory  negligence  of  street  railway  employee 
is  not  a  question  for  jury 183 

when  street  railway  employee  cannot  rely  upon  custom  of 
other  employees  183 

SWAMP  LAND. 

what  is  necessary  to  prove  county  invested  with  title  to 
swamp  land — when  deed  by  chairman  of  board  of  super- 
visors conveying  swamp  land  is  sufficient  in  ejectment..  448 

TAXES.— See  SPECIAL  ASSESSMENTS. 

right  to  levy  a  hard  road  tax  must  be  strictly  construed — 
under  Road  and  Bridge  act  of  1913  voters  cannot  im- 
pose hard  road  tax  to  begin  in  the  future 70 

proposition  for  a  hard  road  tax  must  be  voted  on  at  an- 
nual election,  if  possible 70 

purpose  of  provision  of  Road  and  Bridge  act  of  191 3  for  a 
special  election  to  impose  hard  road  tax 70 

when  capital  stock  of  advertising  company  cannot  be  as- 
sessed by  State  Board  of  Equalization 129 

business  need  not  be  exclusively  printing  to  exempt  capi- 
tal stock  of  printing  company  from  assessment  by  State 
Board  of  Equalization 129 

when  municipal  court  has  no  jurisdiction  in  suit  for  taxes.   139 

highway  commissioners  must  certify  levy  of  hard  road  tax 
for  entire  period  authorized  by  election 141 

rule  as  to  assessment  of  capital  stock  of  corporation  where 
there  are  no  debts 253 

State  Board  of  Equalization  cannot  assess  tangible  cor- 
porate property — when  assessment  of  capital  stock  of 
corporation  cannot  be  sustained 253 

TELEPHONE  COMPANIES. 

when  mutual  telephone  company  is  operating  public  utility  121 
Public  Utilities  Commission  may  authorize  one  telephone 

company  to  purchase  stock  of  another  company 433 

interests  of  public  not  best  served  by  competition  in  tele- 
phone business  433 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TOWNSHIP  HIGH  SCHOOLS.— See  SCHOOLS. 
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TRESPASS.                                                                           PAGE, 
when  a  freehold  is  not  involved  on  appeal  in  an  action 
of  trespass  198 

TRIAL. 

when  jury  is  warranted  in  finding  deceased  was  in  exer- 
cise of  due  care — when  giving  an  erroneous  instruction 
will  not  reverse 386 

what  not  a  sufficient  showing  to  admit  testimony  of  wit- 
ness on  former  trial— direct  contradiction  of  testimony 
is  not  essential  to  discrediting  of  a  witness 497 

what  does  not  render  giving  of  an  instruction  erroneous . .  497 

TRIAL  BY  JURY. 

parties  to  will  contest  are  entitled  to  trial  by  jury. 11 

counsel  have  no  right  to  waive  clients'  right  of  trial  by 

jury  without  their  consent 12 

when  court  should  set  aside  waiver  and  grant  trial  by  jury  12 

when  motion  for  trial  by  jury  need  not  be  renewed 13 

TRUST  DEEDS.— See  MORTGAGES. 

TRUSTS. 

no  trust  resulted,  at  common  law,  through  the  purchase  of 
realty  by  husband  with  wife's  money 23 

when  church  property  is  subject  to  sale  by  trustees 41 

when  trust  will  not  result  to  one  who  pays  a  part,  only,  of 
purchase  money — resulting  trust  must  arise,  if  at  all, 
when  deed  is  executed 63 

a  trust  is  not  established  if  the  evidence  is  capable  of  other 
reasonable  interpretation — when  resulting  trust  is  not 
established  63 

trustees  under  a  will  take  only  the  quantity  of  interest  re- 
quired by  the  purpose  of  the  trust 530 

gift  of  income  of  a  trust  estate  indicates  intention  of  tes- 
tator that  the  fee  shall  vest  at  his  death 530 

provision  in  will  forbidding  termination  of  trust  to  enable 
children  to  speculate  does  not  imply  a  power  to  dispose 
of  the  fee 531 

provision  in  will  giving  children  power  to  dispose  by  will 
of  their  shares  in  a  trust  estate  does  not  defeat  a  re- 
mainder over,  created  by  executory  devise 531 

termination  of  a  trust  does  not  give  beneficiaries  a  better 
title  than  is  given  by  the  will 532 
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rule  as  to  the  burden  of  proof  of  undue  influence  in  gifts 
causa  mortis  does  not  apply  to  wills 46 

what  does  not  raise  presumption  of  undue  influence  by  a 
beneficiary— question  of  undue  influence  is  one  for  jury.    46 

prior  wills  showing  same  provisions  are  admissible  to  re- 
but charge  of  undue  influence 46 

when  evidence  of  what  was  omitted  in  former  will  is  ad- 
missible to  rebut  charge  of  undue  influence 46 

what  proof  in  a  will  contest  establishes  prima  facie  case 
of  undue  influence 503 

charge  of  undue  influence  in  a  will  contest  must  be  proved 
by  a  preponderance  of  the  evidence — burden  of  proof. .  503 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

counsel  have  no  authority  to  waive  legal  rights  of  clients 
without  their  consent — when  the  court  should  set  aside 
a  waiver  and  grant  trial  by  jury 12 

when  equity  will  recognize  waiver  of  marital  rights  by 
husband — what  evidence  not  sufficient  to  prove  waiver 
of  marital  rights  by  husband 23 

when  defendant  in  divorce  suit  is  deemed  to  have  waived 
defense  of  adultery 98 

what  is  not  a  waiver  of  purchaser's  right  to  rescind  con- 
tract— purchaser  does  not  waive  right  to  rescind  by  ne- 
gotiating for  settlement 267 

constitutional  questions  are  waived  by  taking  case  to  Ap- 
pellate Court  328 

WAREHOUSES. 

what  must  be  held  to  be  a  warehouse  or  storehouse  under 
Workmen's  Compensation  act 328 

WILLS. 

meaning  of  section  7  of  Statute  of  Wills — parties  to  will 
contest  are  entitled  to  trial  by  jury 11 

when  testimony  as  to  strength  of  character  of  testator  is 
not  admissible — when  declarations  of  testator  as  to  dis- 
posal of  his  property  are  admissible 11 

when  statements  by  chief  beneficiary  after  a  will  is  made 
are  admissible — when  statements  of  beneficiary  are  ad- 
missible as  against  interest 12 

rule  as  to  the  burden  of  proof  of  undue  influence  in  gifts 
causa  mortis  does  not  apply  to  wills 46 
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what  does  not  raise  presumption  of  undue  influence  by  a 
beneficiary — question  of  undue  influence  is  one  for  jury    46 

prior  wills  having  same  provisions  are  admissible  to  re- 
but charge  of  undue  influence — ^when  evidence  of  what 
was  omitted  in  former  will  is  admissible 46 

when  judgment  of  probate  court  admitting  will  to  probate 
becomes  conclusive 76 

there  must  be  an  order  admitting  will  to  probate  before 
bill  to  contest  a  will  will  lie 76 

what  is  the  issue  in  a  will  contest  case — grounds  for  con- 
testing a  will  are  not  restricted  by  statute y6 

revocation  is  a  proper  ground  for  contesting  a  will  in  the 
circuit  court 76 

section  1 1  of  Statute  of  Descent  applies  to  devises  to  chil- 
dren as  a  class  as  well  as  by  name 346 

section  11  of  Statute  of  Descent  applies  though  devisee 
dies  before  the  making  of  the  will — common  law  rule 
prevails  where  devisee  is  not  a  child  or  grandchild 346 

testator's  knowledge  of  death  of  devisee  is  not  essential  to 
operation  of  section  11  of  Statute  of  Descent 346 

a  step-child  is  not  within  contemplation  of  section  11  of 
Statute  of  Descent 397 

what  proof  establishes  a  prima  facie  case  of  undue  influ- 
ence— what  is  a  substantial  benefit  to  devisee 503 

charge  of  undue  influence  must  be  proved  by  a  preponder- 
ance of  the  evidence — burden  of  proof 503 

when  strict  scrutiny  and  proof  of  volition  of  the  testatrix 
is  required  503 

the  testator's  intention  is  to  be  ascertained  from  language 
of  the  entire  will — original  will  and  codicils  to  be  con- 
strued together 530 

executory  devises  are  applicable  to  testamentary  disposi- 
tions of  personalty — when  a  will  must  be  construed  to 
pass  real  and  personal  property  together 530 

when  presumption  that  testator  used  words  at  different 
times  in  the  same  sense  cannot  prevail 530 

trustees  under  a  will  take  only  the  quantity  of  interest  re- 
quired for  purpose  of  the  trust 530 

gift  of  income  of  a  trust  estate  indicates  intention  of  tes- 
tator that  the  fee  shall  vest  at  his  death 530 

in  construing  wills  all  language  is  to  be  given  effect,  if 
possible — testator  may  limit  a  fee  upon  a  fee  by  way  of 
an  executory  devise 531 

provision  forbidding  termination  of  a  trust  to  enable  chil- 
dren to  speculate  does  not  imply  power  to  dispose  of  fee  531 
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what  power  of  disposition  is  required  to  defeat  a  base  fee 
created  by  executory  devise — when  first  estate  of  chil- 
dren is  a  base  fee ; 531 

termination  of  a  trust  does  not  give  beneficiaries  a  better 
title  than  is  given  by  will 532 

when  parties  are  not  guilty  of  laches  in  asserting  rights 
under  an  executory  devise 532 

jurisdiction  of  equity  over  wills  prior  to  amendment  of 
section  50  of  Chancery  act 573 

existence  of  a  trust  is  not  essential  to  the  jurisdiction  of 
equity  to  construe  wills — equity  should  not  take  juris- 
diction solely  to  destroy  contingent  remainders 573 

when  equity  will  not  take  jurisdiction  to  remove  cloud  on 
title  under  a  will 573 

equity  should  not  take  jurisdiction  to  remove  verbal  as- 
sertion of  ownership  as  cloud  on  title  under  a  will 573 

decree  construing  will  is  not  void  though  jurisdiction  was 
erroneously  exercised  574 

WITNESSES. 

statutory  disqualification  of  interest  not  against  the  party 
suing  or  defending  as  administratrix — wife  may  testify 
to  matters  occurring  after  death  of  husband 381 

witness  may  refresh  or  assist  his  memory  by  the  use  of  a 
written  instrument 463 

what  is  not  a  sufficient  showing  to  admit  testimony  of  wit- 
ness on  former  trials-direct  contradiction  of  testimony 
is  not  essential  to  discrediting  of  witness 497 

WORDS  AND  PHRASES. 

meaning  of  term  "public  utility,"  as  used  in  section  28  of 
Public  Utilities  act 433 

purpose  of  the  definitions  of  "railroad"  and  "street  rail- 
road" in  section  10  of  Public  Utilities  act 556 

WORKMEN'S  COMPENSATION. 

section  24  of  act  of  191 3,  requiring  claim  to  be  made  for 
compensation,  is  mandatory 114 

when  legality  of  Industrial  Board's  action  cannot  be  in- 
quired into  by  circuit  court 290 

what  must  be  held  to  be  a  warehouse  or  storehouse 328 

when  decision  of  Industrial  Board  is  conclusive — volun- 
tary payments  by  employer,  when  accepted  by  injured 
employee,  constitute  an  agreement  for  compensation...  366 
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injured  employee  has  right  to  apply  to  Industrial  Board 
after  expiration  of  voluntary  payments  by  employer. . . .  366 

injured  employee  is  entitled  to  ask  for  compensation  be- 
cause of  recurrence  of  disability — what  is  not  a  recur- 
rence of  disability 366 

effect  of  election  to  come  under  the  statute  by  employer  in 
non-hazardous  business  477 

effect  of  election  or  non-election  to  come  under  the  statute 
by  an  employer  in  extra-hazardous  business 477 

a  teamster  working  on  nursery  farm  is  not  employed  in 
extra-hazardous  occupation 477 

section  i  of  Workmen's  Compensation  act  refers  to  the 
person  and  not  to  business  of  employer 477 

section  3  of  Workmen's  Compensation  act  refers  to  the 
business  and  not  to  the  person 477 

interpretation  of  paragraph  (b)  of  section  3  of  the  Work- 
men's Compensation  act — object  of  section  3  of  Work- 
men's Compensation  act 478 

under  act  of  191 3  notice  must  be  g^ven  parties  of  hearing 
on  review  by  Industrial  Board 514 

Industrial  Board  cannot  investigate  facts  disputed  on  re- 
view without  additional  notice — when  Industrial  Board 
exceeds  its  powers 5H 
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